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PRESENT: Lord Shaw, Sir Fohn Edge and Mr. Ameer Ali. 
LALA FATEH CHAND AND OTHERS 


Y 


RANI KISHEN KUNWAR. 


[ON APPEAL FROM THE HicH COURT OF JUDICATURE FOR THE 
NORTH-WESTERN Provinces, ALLAHABAD. } 


Practice—Cude of Ciril Procedure (Act XIV of 1882), Secs. 584 and 585— 
Seound appeal—Oonstrection of documents—Zemindar and tenant— 
Rights of zemindar in respect of house-sites and grove-lLands— Wajib-ul- 

- @ri—Bengal Chaukidari Aot (XX of 1850 )—Town— Agviouliural village, 


The right construction of doouments is a question of law which Judges in 
second appeal are not, by sections 684 and 685 of the Code of Civil Procedure 
precluded from considering by any finding of a lower appellate Court, 
based on such documenta, 

The plaintiffs sued for a declaration that they were the proprietors in 
possession of certain lands in Rampur. Some of those lands consisted of lands 
in the abadi of Mauza Rampur on which houses had formerly stood, but 
which had been brought into cultivation before suit. The remainder of the 
lands were lands under groves The wajib-ul-arz of Mauza Rampur stated 
that the predecessor in títlo of. the defendant was the sole proprietor thereof. It 
alao set forth that a person residing in a house was the owner thereof and had 
power to transfer it but that a new honse should be built with the consent of 
the semindar. The evidence showed that there were transfers of some of 
these lands. As togroves the Wajib-ul-arz stated that a tenant had power to 
cut down the grove or the scattered trees planted by him and if any land waa 
rent-free and the trees had been removed therefrom and the land was bronght 
into cultivation, the tenant should pay the rent, and thata new grove could 
not be planted without the permission of the semindar. The jamabandi 
showed that the predecessors in title of the plaintiffs paid rent as tenants and 
in the Khasra of 1297 Fasli the defendant was entered as the proprietor of 
some of the lands and the predecessors in title of the plaintiffs were entered as 
tenants, It was contended that the Wajib-ul-arz of Mauza Rampur could not 
be treated as applying to the abadiof Mauza Rampur on the ground that 
Bampur, owing to the number of its inhabitants, many of whom were not 


agriquiturists, and owing tothe fact thatthe Gorerumsnt had applied the 
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Ohaukidari Act to Rampur, must be regarded as a town and not as a purely 
agricultural village, to which a Wajib-ul-ars is alone applicable : 


Held, that (1) the Wajlb-ul.arz was prepared by the Settlement Officer 
for the whole Mauza Rampur including the abadi, and that all those who were 
interested were at the time given the opportunity of objecting to the 
statements contained In it, and further that the Government by applying the 
Ohaukidari Act to Rampur did not alter and could not have altered proprietary 
rights in Mauza Rampur or in any part thereof : 

(2) The Wajib-ul-ars was cogent evidence of the rights as they existed 
when it was made of those holding proprietary or other rights of property 
within the Mauza, and init neither the platntiffs nor any predecessors of 
theirs wereshown as tenants who had spectal rights which were heritable and 
transferable : 

(8) The zemindar was not affected by any transfer of lands to which he 
was not a party ; and 

(4) The plaintiffs were not the proprietors of the landa in suit. 


Appeal, by special leave, from a judgment and decree of the 
High Court of Judicature for the North-Western Provinces at 
Allahabad, dated the 7th November, 1906, which reversed a 
judgment and decree of the Subordinate Judge of Aligarh, dated 
the 25th July, 1904, which set aside ajudgment and decree of 
the Munsiff of Etah dated the 22nd September, 1903. 

The plaintiffs appellants purchased six plots of land in a 
village called Rampur. The plots consisted partly of groves and 
partly of plots of land, on which houses had formerly stood. But 
the latter had, since the demolition of houses, been brought 
under cultivation. All the plots were situated in a mahal of which 
the sole zemindar was the defendant-respondent. The revenue 
Court refused the application of the plaintiffs for recording their 
names as those of absolute owners and proprietors of the plots 
purchased by them. The plaintiffs, thereupon, instituted, the 
present suit to obtain cancellation of the order of the revenue 
Court and fora declaration that they (the plaintiffs) were the 
proprietors in possession of the lands and as such were entitled 
to have their names entered in the revenue papers as proprie- 
tors, and for consequential reliefs. The Munsiff dismissed the. 
suit, but the Subordinate Judge, on appeal by the plaintiffs, 
decreed it. The High Court, however, on appeal by the defen- 
dant, dismissed the suit, and the plaintiffs brought the present 
appeal to His Majesty in Council by special leave. For a report of 
the judgment of the High Court see Kishan Kunwar v. 
Fateh Chand (1). 


B. Dube, fot the Appellants: The High Court in second 
. (1) (1905) I. L, R. 29 ALI, 308. | 
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appeal should have accepted the finding that the appellants were 
proprietors of the disputed land. which is purely a finding 
of fact. In second appeal the finding of fact of the lower 
appellate Court is binding on the High Court: Code of 
Civil Procedure (1882), sections 584 and 585: Mussummat 
Durga  Choudhraim v. Fawahir Singh Chowdhry (1) and 
Anangomanjari Chowdhrani v. Tripura Soondari Chowdhrani (2). 
The High Court was not at liberty to reverse the finding of the 
Subordinate Judge and to find that the appellants were not 
proprietors. a 

The Munsif relying on Sri Girdhariji Maharaj v. Chote 
Lal (3) held that according to custom prevalent in the North- 
Western Provinces the appellants were not proprietors. But the 
Subordinate Judge held that that case had no application to the 
facts here and he found on evidence that the appellants were 
proprietors. The High Court reversed that finding. The 
evidence consisted of a Wajib-ul-arz and oral testimony. A 
Wajib-ul-arz, though, admissible in evidence, varies in value 
according to circumstances: See the Indian Evidence Act, 
section 35 ; Rant Le&ra? Kuar v. Baboo Mahpal Singh (4) ; and 
Anant Singh v. Durga Singh (5). What evidenciary value 
should be attached to any document is a question of fact and the 
High Court bad no power to reverse the finding of the Subor- 
dinate Judge. 

The lands in suit are situated in the abad: of Mouza Rampur 
and the evidence shows that many of the inhabitants, whose 
number is large, are not agriculturists. Rampur is atown and the 
Weajib-ul-arz, which relates to an agricultural village, has no 
application to the land in suit. Again the appellants have been 
paying the patwari-rate, which is payable by the proprietors of 
land: North-Western Provinces and Oudh Kanungos and 
Patwaris Act (IX of 1889), section 5. The appellants are proprie- 
tors. The evidence shows that the lands are transferable and 
hereditary and the appellants’ title should be declared transfer-. 
able and hereditary subject to the payment of rent. Reference 
was also made to directions for Revenue Officers in the North- 
West Provinces (1858), 76; Indian Evidence'Act, section 79 ; 
Parbati Kunwar wv. Chandaspal Kunwar (6) and Muhammad 


Imam Alt Khan v. Sardar Husain Khan (7). 
(1) (1890) L. R. 17 I, A. 129, (197.) 


(9: (1887) L. B. 14L A. 101. (5) (1910) L R. 37 I. A. 191 (197.) 
(8) (1898) I. L. B 20 All. 248. (6) (1909) I. R. 86 L A. 125. 


(4) (1879) L, B. 7 I, A, 63, (7) (1898) L. B, 25 I, A, 161. 
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Str Erie Richards K. C. (W. A. Ratkes with him) for the 
Respondent: The whole question turns upon the construction 
of the Wajib-ul-arz. The coustruction of a document is a 
question of law and the High Court was perfectly right in rever- 
sing the finding of the lower appellate Court which was based on 
inferences drawn from a wrong construction of a document. 
The question is also a question of ' usage having the force of law,’ 
and the High Court was right in setting aside the decision of the 
Subordinate Judge: See Kakarla Abbayya v. Raja Venkata 
Papayya Rao (1); Civil Procedure in British India (1908), by 
Woodroffe and Ameer Ali, 39 r ; and Code of Civil Procedure 
(1882), section 584. The point isnot taken in the appellants’ 
case. 

The lands are admittedly situated in the Zemindari of the 
respondent and they are her lands unless the contrary is proved. 
It is admitted that none of the appellants’ predecessor has ever 
been entered in the Zeta? as proprietor, but has always been 
entered in the jasmaband: as tenant. They had been assessed 
with rent in 1876 which they have regularly paid ever since. 

Dube, in reply, further referred to Ram Gopal v. Shams- 
khaton (2), Rajah Nilmont Singh v, Kirti Chunder Chowdhry (3) ; 
Lukhi Narain Fagadeb v. Maharaja Fodu Nath Deo (4) and 
Foy Kishen Mookerjee v. Doorga Narain Nag (5). 

The judgment of their Lordships was delivered by 


Sir John Edge.—This is an appeal by special leave from a 
decree of the High Court of Judicature for the North-Western 
Provinces of India, dated the 7th November 1906, which reversed 
the decree of the Subordinate Judge of Aligarh, dated the 25th 
July 1904, which had set aside the decree of the Munsiff of Etah, 
dated the 22nd September 1903, dismissing the suit with costs. 

The suit which related to the proprietary title to lands in 
Rampur was brought in the Court of the Munsiff of Etah by 
Lala Fateh Chand, since deceased, and others against Rani 
Kishen Kunwar and others to obtain the cancellation of an order 
of the 4th January 1902 of a Court of revenue ; for a declaration 
that the plaintiffs were the proprietors in possession of the lands 
in the plaint mentioned and as such were entitled to have their 
names entered in the revenue papers as proprietors; and for 
consequential reliefs. Some of the lands in question consisted 
of lands in the abadi of Mouza Rampur. Upon those lands 


(1),0904 & 1905) L L., R. 29 Mad. 94. 
(2) (1892) L, B, 1@ I. A. 288, (4) (1893) L. R. 21L A. 89, 
(B) (1898) L. B. 90 I, A. 95. (5) (1889) 11 W. R. 848. 
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in the abadi houses had formerly stood. It is not clear from the 


record whether or not all of those lands in the abadi had been 
cleared of houses and had been brought into cultivation, but 
apparently they had been brought into cultivation before suit. 
Itis, however, not necessary to ascertain whether or not all 
of those lands in the adadi had been brought into cultivation 
as it is the proprietary title to the land whether covered with 
houses or not and not the title to the houses, if any, standing 
upon those lands which is in question in this suit. The remainder 
of the lands. to which the suit relates were lands under groves. 
Rani Kishen Kunwar was the zemindar of the whole Mauza 
Rampur, and she alone defended the suit. By her written 
statement Rani Kishen Kunwar put in issue the alleged title 
of the plaintiffs as proprietors. 


Fateh Cband, the deceased plaintiff, had applied to the 
revenue Court to have his name entered as that of the proprietor 
of the lands in question in the revenue papers relating to mouza 
Rampur. On the 4th January 1902 the Assistant Collector 
rejected that application with costs, and on the 9th January 1903 
the plaintiffs brought this suit in the civil Court. The Munsiff 
of Etah having found as a fact that the defendant Rani Kishen 
Kunwar was the zemindar of mouza Rampur, and that the plaintiffs 
were tenants and were not proprietors of the lands in the plaint 
mentioned by his decree of the 22nd September 1903, dismissed 
the suit. 


From that decree of the Munsiff the plaintiffs appealed, and 
in their grounds of appeal alleged that they were the owners 
in possession of the plots in suit, and that in Khasra Rampur 
the zemindar is not the owner of the abadf, but the lower class 
of people, who are her ryots, are the owners. The plaint and 
the grounds of appeal to which their Lordships have referred 
put it beyond doubt that the title which the plaintiffs claimed in 
the Munsiff's Court and on appeal from the Munsiff's decree was 
the proprietary title to all tbe Jands mentioned in the plaint, and 
was not apy inferior title. The Subordinate Judge of Aligarh 
in the appeal found on his construction of the Wajib-ul.arz and 
other documentary evidence that the plaintiffs were the owners 
of the lands in respect of which the suit was brought, and by his 
decree declared that the plaintiffs were the owners in possession 
of the property, and decreed the plaintiffs’ claim. From that 
decree of the Subordinate Judge the defendant Rani Kishen 
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Kunwar appealed to the High Court of Judicature for the North- 
Western Provinces of India at Allahabad. 

, At the hearing of the appeal in the High Court it was urged 
in argument on behalf of the plaintiffs that the appeal being a 
second appeal to which sections 584 and 585 of the Code of Civil 
Procedure applied, the High Court was bound to accept as 
conclusive, and was precluded from questioning, the correctness 
of the finding of the Subordinate Judge that the plaintiffs were 
the proprietors of the lands in respect of which the suit was 
brought. Sir George Knox and Richards JJ., who heard the 
appeal, overruled the objection, and on their construction of the 
Wajib-ul-arz and other documents in the suit in their judgment 
stated and found : 


* From the judgment of the lower appellate Court it appears 
that it is founded on inferences of law drawn by the learned 
Subordinate Judge from certain documents and the Wajib-ul-arz 
which were given in evidence. The documents sbow that the 
owners of houses in Rampur had been in the babit of selling and 
transferring their houses. The wajib-ul-arz sets forth that the 
occupiers of houses had this power, but all through the entries 
the zemindar is recognised, and it is stated that if a new house 
is to be built the permission of the zemindar must be obtained. 
The entry in the wajib-ul-arz as to groves is to the effect that 
isolated trees and clumps of bamboos planted by the tenant can 
be cut by him, and as to rent-free groves, if the trees should die 
out and the land be brought into cultivation, rent must be paid, 
and that ifa new grove was to be planted the leave of the 
zemindar must be obtained. The inference of law that the 
Subordinate Judge has drawn from this evidence (about which 
there is no dispute) is that the occupiers of the groves and of the 
land which had been the sites of the houses were the absolute 
property of the persons who occupied and used them. In our 
judgment this inferenceisa wrong and impossible inference and 
the decision of the learned Subordinate Judge based thereon is 
clearly wrong." 


The High Court by its decree allowed the appeal and 
restored the decree of the Court of the Munsiff. From that 
decree of the High Court this appeal to His Majesty has been 
brought. The principal ground of this appealis that the decree 
of the Subordinate Judge i is right and that the plaintiffs are the 
owners of the lands ix dispute. 
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On the hearing of this appeal the learned counsel on behalf 
of the appellants contended that the Judges of the High Court 
should have accepted the findings of the Subordinate Judge on 
the question of title as correct and as binding on them in second 
appeal and were not at liberty to fiad that the plaintiffs were not 
the proprietors of the lands in question. He also contended 
that the Judges of the High Court had misconstrued the wajib- 
ul-arz and the other documentary evidence and had come to a 
wrong conclusion. He further contended that the wajib-ul-arz 
of Mauza Rampur, wnich was made in the settlement which 
commenced in 1872 and extracts from which are on the record 
of this suit, cannot be treated as applying to the abad: of Mauza 
Rampur, the contention being that Rampur, owing to the number 
of its inhabitants, many of whom are not agriculturists, and 
owing to the fact that the Government has applied the Chaukidari 
Act (Act No. 20 of 1856) to Rampur, must be regarded as a 
town and not as a purely agricultural village, to which, according 
to the learned counsel's contention a wajib-ul-arz is alone 
applicable. The answerto that contention that the wajib-ul-arz 
does not apply to the aóad; of Mauza Rampur appears to 
their Lordships to be that the wajib-ul-arz to which reference 
has been made was prepared by the Settlement Officer for the 
whole Mauza Rampur including the aéad:, and that all those 
who were interested were at the time giventhe opportunity 
of objecting to the statements contained in it, and further that 
the Government by applying the Chaukidari Act to Rampur did 
not alter and could not have altered proprietary rights in Mauza 
Rampur or inany part ofthe Mauza. The wajib-ul-arz is in 
their Lordships’ opinion cogent evidence of the rights as they 
existed when it was made of those holding proprietary or other 
rights of property within the Mauza, and it has not been shown 
that tbe wajib-ul-arz to which reference has been made in this 
suit differs in any material respect from the wajib-ul-arz which 
their Lordships have been informed by counsel was made in the 
more recent settlement. 

The Judges of the High Court rightly overruled the objec- 
tion that they were bound to accept as correct the finding of the 
Subordinate Judge that the plaintiffs were the proprietors of 
the lands to which this suit referred. That finding of the 
Subordinate Judge was the result of his having misconstrued 
the wajib-ul-arz. The right construction of documents is a 
question of law which Judges in second appeals are not, by 
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sections 584 and 585 of the Code of Civil Procedure, precluded 
fróm considering by any finding of a lower appellate Court, 
based upon such documents. The Subordinate Judge arrived 
at his finding by inferences drawn upon an incorrect construction 
of the wajib-ul-arz, and the Judges iu second appeal consequently 
were not bound by his doct that the plaintiffs were the pro- 
prietors of the lands. 

In the wajib-ul-arz it is stated that mouza Rampur "is a 
mahal of zemindari Khalis (held by a single person), and Raja 
Ram Chandar Singh is the only proprietor without any co-sharer." 
Raja Ram Chandar Singh was the husband of the defendant 
Rani Kishen Kunwar, the present zemindar. There is no docu- 
mentary evidence to show that the plaintiffs or their predecessors 
in title ever were proprietors of any of the lands to which this 
suit relates; on the other hand, the jamabandi shows that 
predecessors in title of the plaintiffs paid rent as tenants for 
some of those lands, and in the Khasra for 1297 Fasli the defen- 
dant Rani Kishen Kunwar is entered as the proprietor of some 
of these lands, and predecessors in title of the plaintiffs are 
entered as the tenants, The zemindar was not affected by any 
transfer of lands to which he was not a party, and inthe wajib- 


ul-arz neither the plaintiffs nor any predecessors of theirs are 


shown as tenants who had special rights which were heritable 
and transferable. ' 

The following paragraphs of Chapter IV of the wajib-ul-arz 
relate to groves and houses, and are important : 

“ Paragraph 3.—Relating to the rights of tenants in respect 
of groves and scattered trees. 

A tenant has power to cut down the grove or the scattered 
trees planted by him in his neighbourhood. 

If the land is rent-free and the trees have been removed 
therefrom and the land is brought under cultivation, the tenant 
shall have to pay the rent. Ifin future a grove is planted, it can 
be planted with the permission of the zemindar. 

Paragraph 4—Relating to the rights of the tenants in 
respect of the houses in the village and of those which are built. 

A person residing in a houseis owner thereof and he has 
power to transfer it; but in future a new house shall be built 
with the consent of the zemindar.” 

The tenants of the lower class have no power to transfer 
their houses. e 

There is evidence on the record that when land in the abad 
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is. brought under cultivation the tenant has to pay rent for it. 
In their Lordships’ opinion the Judges of the High Court rightly 
construed the wajib-ul-arz and drew the legitimate inference 
from it, and the other documentary evidence in the suit. 

On behalf of the plaintiffs-appellants in their appeal fie 
learned counsel who appeared for them pressed their Lordships 
to advise that the plaintiffs-appellants should be declared to have 
heritable and transferable rights in the lands in suit and for that 
purpose admitted that the plaintiffs-appellants were tenants of 
those lands. Apart from other considerations it is sufficient. for 
their Lordships to say that that is not the claim in respect of 
which this suit was brought. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed and the decree of the High Court be 
affirmed. The appellants must pay the costs of the appeal, 

Messrs. Barrow, Rogers and Nevill.—Solicitors for the 
Appellants. , 
|. Messrs. T, C. Summerhays & Son,—Solicitors for the 
Respondent. 

J. M. P, Appeal dismissed. 


Present: Lord Shaw, Sir John Edge and Mr. Ameer Ali. ` 


SHANKAR DIN AND OTHERS 
v. 
GOKUL PRASAD AND OTHERS. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 


or OuDH.] 
| Mortgage—Right to redeem, qualified —Suit for redemption—Oudh Law— 
Oudh Estates Aot (1 of 1888), Sec. 6—Onus probandi, 


There is nothing in law to prevent the parties to a mortgage from coming 
to any arrangement afterwards qualifying the right to redeem, and where 
the rigbt to redeem is 80 qualified, a euit for redemption based on the mortgage 
cannot be maintained, 

Where the plaintiffs, who sued in the Province of Oudh for redemption 
of property mortgaged in 1846, were unable to produce the deed of mortgage 
and the defendants, the mortgagees, would not produce it on the ground that it 
' was lost * 

Heid, that as the transaction took place ten years before the annexation 
of Oudb, it came within the purview of the Oudh Estates Act, section 6 of 
which imposed certain restrictions on the right of redemption in respect of 
properties held by the Taluqdars on mortgage, and the oxus was cast on the 
plaintiffs to show that they had, in view of that section, the right to redeem. 


Appeal against a judgment and decree of the Court of the 


Judicial Commissioner of Oudh, dated the 28th July 1908, which 
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reversed a decree made on appeal by ‘the. Court of the 
Subordinate Judge of Biswan on the 15th "May 1907, the said 
appellate decree having affirmed a decree made on the 12th 
December 1906 by the Court of the Munsiff of Biswan. 

The material facts were stated in the judgment of.their 
Lordships. xci 
.  DeGruyther, K. C, and G. E. A. Ross for the Plaintiffs 
Appellants: It is not disputed that there was a mortgage in 1846. 
The deed is in the possession of the respondents, who do not 
produce it but say that it is lost, They have given no evidence 
to prove either the loss of the deed or that any search had ever 
been made to find it. The appellants have proved the terms 
ofthe deed as alleged in their plaint, and if the respondents 
claim that it contained any other terms, it is for thèm to prove. 
the same. 

It is contended that as the appellants have failed to prove 
that the mortgage deed fixed no term within which the property 
comprised therein might be redeemed or that ifit fixed such a 
term, it did not expire before the 13th February 1856, no decree 
for redemption could be passed in their favour: See Oudh 
Estates Act, section 6. Ifthe burden is on the mortgagor to 
prove that no term for redemption was fixed, the appellants 

have discharged that onus. If any term for redemption were 
fixed and it expired before February 13,1856, there could be no 
redemption after the passing of Act I of 1869. But in the 
compromise of 1870 the mortgagees agree to let us keep 250 
bighas of land and to give us the annuity mentioned in the 
mortgage deed. They also accept the conditional right of the 
mortgagors of "taking away" the mortgaged property. That 
fact alone shows that the mortgagees admitted that the mortgage 
was redeemable in 1870 under section 6 of Act I of 1869. 
Further the point was not specifically raised by the respondents 
in their pleadings and there is no evidence adduced by them 
to prove thata term for redemption was fixed and that such 
aterm expired before February 13th, 1856. It is contended on. 
the authority of Rajah Kishen Dutt Ram Panday v. Narendar 
Bahadoor Singh (1) that the burden of proof is on the appellants 
to prove that they are entitled to redemption under section 6. 
.of Act I of 1869, but in that case the term for redemption fixed. 
by the mortgage was in dispute. The mortgagor alleged that 
‘the mortgage was for a term of twenty years, while the mortgagee | 
has by (1875) L; B.:8 L A. 83. 9 x 
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at the” aie al was a deed of conditional sale P. 0. 
for ten years. But in this case it is not alleged that there was 1912. 
any term for redemption, the onus is on the mortgagee to show Bhankar Din 
that there was such a term and that it expired before February 00004 
13, 1856. HOMI frame: 


At the time of the settlement in 1870 the appellants claimed i i 
proprietary rights in the mortgaged villages, but they compromised 
. their claim. That agreement of compromise does not take away 
the appellant’s right to redeem, but if it does, it is illegal. 

[Sir Joun Epez : There was an extra consideration of 15 
bighas of land.] | 

Willthat consideration be adequate ? : 

[Str Jonn Epee : I am not referring to the adequacy of the 
consideration, but only to the fact that there was consideration.] 

.  Thecompromise was not intended to affect the right of 
redemption. 

[MR. AMEER ALI: So long asthe agreement of compromise 
exists, are you or are you not debarred from exercising your 
right to redeem ?] 

It does not deal with the right to redeem. 

If it were otherwise, it simply means that the appellants were 
to give up their right to redeem in lieu'of what they got under it | 
namely, what they were already entitled to under the mortgage 
plus 15 bighas. The compromise was a settlement of the claim 
put forward in 1870 and does not affect the right to redeem. 
Reference was also made to Compendium of Oudh Taluqdari 
Law, by J. G. W. Sykes, p. 168 and Commentaries on the 
Transfer of Property Act, by Shephard and Brown, Noter on | 
section 6 of Act IV of 1882. | 

Sir Erle Richards, K. C. (B. Dube, with him), for Respondent 
No.1. The talugdar's title as proprietor got statutory sanction 
by Act I of 1869, and if any person claims that he has a right 
to redeem under section 6 thereof the burden of proof is on 
him, to show that his mortgage is one of the class of mortgages 
mentioned therein. There is no evidence to show that the 
appellants have-a right to redeem under that section. 

But the suit is barred by the compromise of 1870, for which 
there was additional consideration. It makes no difference 


whether the right to redeem existed or not in 1870. If wigan of Law 
exist, it is dealt with in the compromise, which creates eT OF ew UN 
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compromise, Redemption can .only take place -under the 
compromise, Counsel was stopped, 

DeGruyther, K. C., replied, 

The judgment of their Lordships was delivered by 


Mr. Ameer Áli,-The sole question for determination 
in this appeal is whether the plaintiffs are entitled in this action 
to a decree for redemption in respect of certain property 
mortgaged so long ago as 1846 by their ancestor Ahlad Singh 
to one Daryao Singh, whom the defendants represent. 

The suit was brought in the Court of the Munsiff of Biswan 
in the Province of Oudh in respect of two villages, Pipri and 
Gathia, This officer dismissed the claim in respect of Gathia for 
failure on the part of the plaintiffs to serve sufficient notice on 


the Court of Wards, who held the village for one of the defen- 


dants. But he made a decree for redemption inrespect of Pipri, 
and his decision was affirmed on the appeal of the defendants 
by the Subordinate Judge. On second appeal to the Court 
of the Judicial Commissioner of Oudh this decree has been 
reversed and the suit dismissed with costs. The present 
proceedings refer only to Pipri. 

. The plaintiffs have appealed to His Majesty in Council, and 
their main contention before this Board .is that, having regard 
to the admitted position of the parties as mortgagors and 
mortgagees, the learned Judges have taken a wrong view of their 
relative rights. 

In the view their Lordships TM of the case they do not 
deem it necessary to set out at any length the facts on which 
the parties proceeded to trial. Itis not disputed that. in 1846 
Ahlad Singh mortgaged the two villages in question to Daryao 
Singh and that sincethen the mortgagee and his representatives 
have been in possession. As the transaction took place ten years 
before the annexation of Oudh, it came within the purview 
of the Oudh Estates Act of 1869, section 6 of which imposed 


certain restrictions on the right of redemption in respect of 


properties held by the taluqdars on mortgage. 
. The plaintiffs were naturally unable to produce the deed of | 


mortgage, and the defendants would not produce it on the 


ground thatit was lost. The onus was thus cast.on the plaintiffs 
to shew that they had, in view of section 6 of the Oudh Estatey 
Act, the right to redeem, To discharge this burden and to prove 
the contract as stated by them in their plaint they relied in part 


on certain oral evidence and in part on proceedings imer parteg 
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which took place in 1870 in the course of settlement disputes 
regarding the lands of which they were in possession under the 
terms of the mortgage in question, In the course of those 
proceedings certain razinamahs or deeds of compromise were 
entered into between the parties and filed in the Court of the 
Extra Assistant Commissioner who, on the 17th of January 1870, 
made the following order: “With the consent of the parties 
the Court decrees the claim subject to the conditions set forth 
in the raztnamahs.” These documents clearly show that although 
the right of redemption was admitted as subsisting it was 
subjected to certain conditions. The plaintiffs’ right to the 
possession of the lands and to the enjoyment of the annuity 
reserved to them under the deed of 1846 together with various 
other rights were admitted, some further lands were conceded, 
and then followed an important covenant which in the document 
executed by the plaintiffs’ ancestors is in these terms: 

"Should Anant Singh or any of his descendants resume 
the under-proprietary tenure, then we the executants may at 
first obtain a decree in respect of the said proprietary tenure.” 

“ Should they even after the decree fail to deliver possession, 
then we the executants and our heirs shall be at liberty to take back 
the villages Pipri and Gathia according to the terms of the deed 
executed by Ahlad Singh and others in favour of Thakur Daryao 
Singh after compliance with the said terms. 

The same covenant in almost identical language is to be 
found in the deed of compromise executed by the persons who 
then represented the mortgagee. They say as follows: 

" Whenever they convert the same into an agricultural land- 
they should pay rent therefor. Wherefore we with our own 
volition do record that neither we nor our heirs shall, generation 
after generation, resume the under-proprietary land. And in 
case we or our heirs resume the same, the said Madho Singh and 
others may by suing in Court obtain a decree. 

"If we failto deliver the land after sucha decree then 
Madho Singh and others and their heirs shall be competent to 
take back, recover the villages of Pipri and Gathia aftericomply- 
ing with the provision of the deed executed by Ahlad Singh and 
others in favour of Thakur Daryao Singh, our deceased father.” 

In their Lordships’ judgment the arrangement arrived at in 
1870 is conclusive as regards the present action, Whatever may 
have been the mortgogor’s right under *the deed of 1846, the 
parties deliberately came to a settlement in 1870 by which his 
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representatives for certain additional benefit reserved to them 
under the raztnamahs, agreed to subject their right of redemption 
to certain conditions. There is nothing in law to prevent the 
partiesto a mortgage from coming to any arrangement after- 
wards qualifying the right to redeem. Inthe present case it is 
not alleged that the action is brought upon a breach of the 
covenant contained in the deed of compromise. Their Lordships 
are therefore of opinion thatthe suit was rightly dismissed by 
the Judicial Commissioners, and they will humbly advise His 
Majesty to dismiss this appeal with cos's, 
Messrs. T. L. Wilson €? Co.—Solicitors for the Appellants. 
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JMessrs. Barrow, Rogers and Nevill.—Solicitors for the 
Respondents, 
J. M. P, Appeal dismissed. 


PRESENT : Lord Macnaghten, Lord Shaw, Lord Mersey, 
Lord Robson and Mr. Ameer Ali. 


CHAMPAT SINGH AND OTHERS, 
v. 


JANGU SINGH AND ANOTHER. 


` [ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER - 
or OuDH.] 
Rwecution— Redemption deoreo— Deposit in Court. pending xd by the 
mortgages— Lapse of deposit to Government, . 

* Where in execution of a redemption decree the mortgagor deposits in Court 
an amount sufficient to satisfy the decree and the mortgagor islet into 
possession, although an appeal against the decree by the mortgagee is pending : 
Held, that the mortgagee ought to take the amount deposited out of Court 
without prejudice to his pending appeal either by arrangement or with the 
sanction of the Court which would be given as a matter of course, and that if he 
fails todo so and the amount lapses to the Government, the mortgagee must 


bear the loss. 
Appeal from an order of the Court of the Judicial Commis- 


sioner of Oudh, dated the 5th August 1907, affirming an order 
of the District Judge of Sitapur, dated the 27th April 1907, 
whereby an order of the Subordinate Judge of Sitapetyc dated the 
sth February 1907, was upheld. ' 

The said order was made on the appellants’ application for: 
execution of a decree passed by the Privy Council, in their 
favour in a redemption suit brought by them, as mortgagors, 
against the respondents, as mortgagees: For a report of le 
case.see Lakka Singh*v. Champai Singh (1). us 
Poe rr (1) (1906) 1, L. B, 28 All. 724, 
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! The Indian Courts refused the application, and the appel- 
lants thereupon appealed to His Majesty in Council. The sole 
question for determination was whether the Courts below were 
right in refusing the said application. 

' The facts of the case are sufficiently stated in their Lordships 
judgment. 

De Gruyther, K. C., and Dube for the Appellants. 
K. Brown for the Respondents. 
The judgment of their Lordships was delivered by 


Lord Macnaghten.—This was'an appeal from an order 
of the Judicial Commissioners dismissing an application by the 
appellants, as mortgagors, for the execution of a redemption 
decree. The mortgage in respect of which the decree was made 
was a usufructuary mortgage for a period which has expired, 
but there was a provision for payment on redemption of a sum 
in respect of interest, The mode of calculating interest was a 
matter in controversy in the redemption proceedings in regard 
to which this Board differed from the view of the Judicial 
Commissioners. 

By the judgment of this Board, dated the 28th of July 1906, 
the respondents, the mortgagees, were held entitled to simple 
interest at the ra'e of 24 per cent. per annum on Rs. 3,519, the 
original mortgage debt as from the 14th of January 1867, the 
date of the mortgage, as well as to mesne profits until redemption. 

In 1902, previously to the judgment of this Board of the 
28th of July 1906, the mortgagors had deposited in Court 
Rs. 3,844, a portion of which they afterwards withdrew, leaving in 
Court Rs. 3,335, a. sum sufficient to satisfy the interest payable 
in respect of the mortgage according to the judgment of the 
Subordinate Judge of Sitapur affirmed in substance by the 
Judicial Commissioners in April 1902, and on the sth of December 
1902 the mortgagors were let into possession of the mortgaged 
premises, although aa appeal to His Majesty against the order 
of the Judicial Commissioners was then pending. 

After thejudgment of this Board possession of the mortgaged 
premises was restored to the mortgagees on the r2th of 
November 1906. 

On the 15th of December 1906 the mortgagors deposited 
in Court Rs. 40,000, and again applied for possession of the 
mortgaged premises. 

The sum of Rs. 40,000 plus the sum of Rs; 3,335, nai 


together the sum of Rs. 43,335, was more than sufficient to . 
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discharge the interest due in respect of the mortgage in 
accordance with the judgment of this Board "of the 28th of July 
1906, amounting on the 15th of December 1906 to Rs. 37,239. 2. 
1I, together with the amount due to the mortgagees for costs 
which amounted to Rs. 3,765, making together the sum of 
Rs. 41,004. 2. II. . Ate 

On the opening of the present appeal it became obvious 
that the refusal of the Judicial Commissioners to restore the 
mortgagors to possession was due to.a misconception of the effect 
of their Lordships’ judgment of the 28th of July 1906,-or to a 
slip in the order founded on that judgment. The error, if there 
was a slip in the order, is attributable to the mortgagees, as their 
appeal was heard ex parte, Their Lordships therefore intimated 
that they would humbly advise His Majesty that the present 
appeal should be allowed, and minutes were to be settled by the 
counsel for the parties. The learned counsel .however, were 
unable to agree, and the matter has been referred -to their 
Lordships. | 

It is stated that the sum of Rs. 3,335 has now lapsed to the 
Government under the Rules. 

It appears that after having been restored to possession the 
mortgagees obtained a decree against the mortgagors for the sum 
of Rs. 9,800, which was the agreed amount of the mesne 
profits received by the mortgagors during the period of their 
possession, 

On behalf of the mortgagors Mr. DeGruyther offered to set 
this amount, Rs. 9,800, against the amount of mesne profits 
received by the mortgagees since the deposit in Court of the 
sum of Rs. 40,000 by the mortgagors. Their Lordships think 
that this isa fair and reasonable proposal and that aaea ought 
to be given to it. 

Their Lordships also think that if the sumof Rs. 3,338 has 
lapsed to the Government, and is not forthcoming, the mort- 
gagees must give credit for that amount as they ought to have 
taken it out of Court without prejudice to their pending appeal 
either by arrangement or with the sanction of the Court in India 
or the sanction of this Board, which no doubt would have been 
given as a matter of course. 

Their Lordships think that the proper order, hare will 
be that the mortgagors should be restored to possession forth- 
with, and that theemesne profits received by the mortgagees 
since the 15th December 1906 should be set off against the 
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decree for Rs. 9,800 and taken in satisfaction of that decree and 
interest, and (the mortgagees being entitled to draw out of Court 
Rs. 41,004. 2. 11, the amount due to them for interest and costs 
calculated up to the 15th of December 1906), the balance of the 
amount in Court increased by the addition of the sum of 


Rs. 3,335, if that sum has lapsed to the Government, should be: 


paid out to the mortgagors. 

Their Lordships will humbly advise His Majesty accor- 
dingly. 

Their Lordships will make no order as to costs. 


PRESENT: Lord Shaw, Sir Fohn Edge and Mr. Ameer Alt. 
SHRIMANT RAJE BAHADUR RAGHOJIRAO SAHEB 


v. 


SHRIMANT RAJE LAKSHMANRAO SAHEB, 


[ON APPEAL FROM THE HIGH COURT or JUDICATURE AT BOMBAY. ] 


Sanad— Construction—Contemporenea expositio as a guide to interpretation of 
doouments—Jaghir, Saranjam and Inam tenwres— Correction of Collector's 
Records while the case i$ sub-judice and on ex parte representation. 


That the words ‘the Jands attached to Deur’ in tbe sanad in this 
case, dated 1861, whereby the title of Rajah was conferred upon the father of 
the parties to the guit, extended to the whole of the lands in the Bombay Presi- 
dency scheduled to the plaint, and that such lands were an appanage to the 
title of Rajah and succession to the same was accordingly governed by the rule 
of primogeniture. 

Contemporenea expositio as ‘a guide to the interpretation of documents ia 
often accompanied with danger and great care must be taken in its application. 
_ Where, however, the document to beinterpreted was a sanad granted by 
the Government of a genera] and informal character and the ambiguity covered 
the geographical and pecuniary extent of an admittedly ambiguous grant ; 

Held, that it was legitimate to observe what was the footing on which the 
grantore, namely, the Government and its successors and officials, from the date 
of the grant and for a long period of time, proceeded. 

Grant of jeghir land implies no grant of the soil but a personal grant 
only of the revenue thereof to the grantee. 

Jaghir tenure is personal and not hereditary, and is resumable at pleasure 
and being personal and temporary is necessarily impartible. . 

Saranjam is the Marathi equivalent to the term jaghir. 

The term Jnam which isa term of mere generio significance, is applicable 
to a Governmest grant as a whole and includes sarasjam. 

Where a ‘ correction’ in the Collector's Records appeared or was alleged to 
have been madé while the subject matter was sud judice and upon an ez parte 
represéntation : Held that the original state of the Records before the so-called 
‘gorrection’ was made, was that alone to whioh a Count of law should look. 


Appeal against: a decree of the High Court at Bombay, 
dated the 14th November, 1907, affirming a decree of the Court 
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of the first class Subordinate Judge of Poona dated the yth 
December, 1904. 

The facts of the case are fully stated in their Lordships’ 
Judgment. 

The suit was brought by the Respondent for partition of 
the various properties situate in the Districts of Poona, Ahmed- 
nagar, Satara, and Sholapur, allin the Presidency of Bombay, 
and described in the first schedule to the plaint, alleging that 
they constituted ancestral property of the family partible equally 
between him and his elder brother, the appellant. - 

The defence of the appellant, who was in possession, was 
that.all the said properties had devolved on him as Raja of Deur 
and head of the family, and were impartible not only by custom 
but also by reason of the nature of their tenure. This defence 
was held, by the Subordinate Judge, to be established with 
regard to such ofthe properties as were situated in the district 
of Satara; as to the rest of the properties a decree was passed 
for the respondent as prayed. On appeal the High Court con- 
firmed the decree of the lower Court. The appellant thereupon 
appealed to His Majesty in Council. 

Kenworthy Brown, G. R. Lowndes and G. P. Dick for the 
Appellant: The properties in suit were up to the time they 
lapsed in 1853 an appanage to the title of the Raja of Nagpur 
and succession to them was governed by the rule of primo- 
geniture. They were, therefore, impartible. There is no evidence 
to show that the Government intended, when they re-granted 
the estates in question to Janoji, that they should be partible. 
In the absence of evidence of such an intention it must be pre- 
sumed that they were granted subject to the conditions, which 
existed when they lapsed: Badoo Beer Fertap Sheb v. Maka- 
rajah Rajender Pertab Sahee (1) ; and Mutta Vaduganadha 
Tevar v. Dorasinga Tevar (2); the whole of the property is 
therefore impartible and it has always been treated as such by 
the Government and their officials. There is no distinction 
between the lands in the Satara District and those in the other 
three districts. As for the meanings of the words Faghir, Inam 
and Saranjam reference was made to Arishnarav Ganesh v. 
Rangrav (3); Shekh Sultan Sant v. Shekh Ajmodtin (4) ; Wilson's 
Glossary ; and Act. XI. of 1852, Schedule B, Rules 3 and 6. 

(1) 0867,12 M.LA. 1. 
(2) (188b) L. R. 8 I. A. 90; I. L. R. 3 Mad. 290. 
(3) (1867) 4 B. H. C. R. (A, 0. J.) L. 


(4) (1892) L, R. 20 1, A. 60 ; L L. B. 17 Bom. 431, 
s . 5 € 
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DeGruyther, K. C, G. E. A. Ross, and G. Æ. Gadgeti, for 
the Respondent ; In the Courts below the case has been treated 
as a case involving a question of a family custom and not as one 
involving questions relating to different kinds of tenures. 
Succession to the whole of the property in suit was governed 
by the rule of primogeniture. The burden of proof was on 
the appellant, who set up the custom: Vinayak Waman Fosht 
Rayartkar v. Gopal Hart Fosht Kayarikar (1); and Aadrishappa 
Bin Gadgtappi v. Gurushidappa Bin Gadtigiappa (2). Both 
Courts in India have rejected this plea. 

Both Courts in India have held that the Satara estate was 
alone held as saranyam and all the other estates in the Bombay 
Presidency were trams, which are partible and heritable. The 
sanad in question gives a title, which.is thereby made hereditary 
and as regards the lands, the sanad means that they are 
to be heritable, as otherwise they would not have been heritable 
according to the tenure, which existed before they lapsed. 
The lands attached to Deur are only the Satara lands which 
were saranjam lands, and as such were not heritable. But the 
sanad makes them heritable. The lands in the other three 
districts are not included in the sanad. 

[Sirk Joun EpcE:—lf they were not so included, how did 
the grantee get them ? Is there another sanad?] 

No, my Lord, there is no other sanad, But Janoji was recog- 
nised as the heir of the last Rajah of Nagpur and as such heir He 
inherited the lands in the North-West and Central Provinces. 
There is no sanad in respect of these lands. In the same manner 
he inherited the lands in the Bombay Presidency except those 
in the Satara district. 

The Government of India has never decided that the expres- 
sion ‘lands attached to Deur’ extends to the lands in the whole 
of the Bombay Presidency. 

Reference was made to Sheth Sultan Sani v. Shekh Ajmodin 
(3); Mutta Vaduganadha Tevar v. Dorasinga Tevar (4) ; Gopal 
Hari «v. Ramakant (5); Krishnarav Ganesh v. Rangrav (6); 
Ramchandra v. Venkatrao (7); Ramkrishna Rao v. Nanarao (8); 
Gulabdas Fugjwandas v. Collector of Surat (9); Act XI of 


1852, Preamable and Schedule B, Rule ro; Bombay Act Il of 


(1) (1908) L. R 80 I, A.77; L L. R. 27 Bom. 358. 
(2: (1880) L R.7 1 A. 162; 1. L. R. 4 Rom. 494. 
(3) (1892, L. R. 20 I A. 50; I. L. R. 17 Bom 481. 
(41 (3881) L.B 8 I. A. 99; I. L. B. 8 Mad, 290, 
(5) (1896) I L. R. 21 Bom. 458. 
(8) (1867; 4 B. H. O. R. (å O.J.) 1. 
. L. R. 6 Bom. 598. 

Bom. L. R. 953, (987). 

LA 54; LG 1, 3 Bsa. 133, 
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1863; Nairn’s Hand-Book for Revenue Officers in-the Presi- 
dency of Bombay, pp. 490 and 491; Bombay act V. of 1879 ; 
Certain parts of Report of Inam Commissioner by Col. Alfred D. 
Etheridge, Paras, 3,10,42 and 46; Col. Etheridge’s Preface 
to Saranjam list; Land Revenue in British India, by Baden- 
Powel, pp. 53 and 116 ; Land System of British India, by Baden- 
Powel, Vol. IIT, pp. 299 and 303; and Aitchison’s Treaties, 
Vol. III., pp. 93 and 94. 

Brown replied. 

The judgment of their Lordships was delivered by 


Lord Shaw.—This appeal is made against a decree of the 
High Court of Justice at Bombay, dated the 14th November 1907, 
which affirmed a decree of the subordinate Court of Poona, 
dated the 7th December 1904. The plaintiff (respondent) 
and the defendant (appellant) are brothers. The main object 
of the suit is contained in the first. prayer of the plaint, and is 
to have it declared that the whole of the immovable and 
movable estate mentioned in the schedule annexed to the plaint 
belongs to these two brothers as equal owners thereof. The 
elder brother, the defendant appellant, is Rajah of Deur. And 
the claim is resisted by him upon the ground that the various 
properties referred to had been succeeded to by him, under the 
law of primogeniture, as an appanage to the title of Rajah 
conferred upon him by a sanad issued under the hand of the 
Governor-General, Earl Canning, in the year 1861. 

The properties are situated in the Districts of Poona, 
Ahmednagar, Satara, and Sholapur, all in the Presidency of 
Bombay. They include five mousahs or villages, together with 
various vatans hakks, and cash allowances, set forth in the 
schedule. It was matter of agreement in the High Court that 
the main question in the case should be treated as one applicable 
to the villages or mouzahs, and that when the question of 
partibility or impartibility should be settled in regard to them, 
the remaining items in the schedule should follow that decision. 

Of the mouzahs mentioned, that of Deur is situated in 
Satara. In the course of the proceedings it has been admitted 
that the property in the Satara District is an appaaage of the 
title of the Rajah of Deur, is impartible, and is succeeded to along 
with the title and position of Rajah accorlingly, that is to say, 
by the rule of primegeniture. It is submitted by the appellant 
that the same result should have followed with regard to the 
rest of the properties in dispute. The question in the case is 
whether that submission is correct. z 
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The whole-of the properties are, as stated, within the 
Bombay Presidency. This fact throws light upon the construc- 
tion of many ofthe official minutes, despatches, entries, and 
others, referred to in the case, and appears to be one of cogency. 
It can hardly be denied that the language used in all these official 
documents for a period of about fifty years is at least ex facte 
language applicable to the possessions of the  Rajah in the 
Bombay, Presidency as a whole. 

Points of great historical interest are naturally suggested by 
a review of the pedigree put in by the parties. The records of 
the Bhonsle family-—the Rajahs of Nagpur—are bound up 
during a long period of time with many stirring adventures 
and achievements in the course of the Maratha ascendancy and 
its decline. The position of the family was one of great note 
from the middle of the 17th, and during the whole course of the 
18th, and the first half of the 19th, centuries. The possessions of 
these Rajahs were extensive, stretching throughout many portions 
of the Central Provinces, the North-West Provinces and Berar, 
as well as of the Bombay Presidency. 

The last of the Rajahs of Nagpur, Raghoji HI, held the title, 
estates, and rights from the year 1817 till his death in 1853. 
The forfeiture of 1818 followed by the treaty and free gift of 
1826 need not be referred to, the facts of ownership and 
possession being substantially as stated. He died without issue, 
He himself was an adoptive son of one Pursoji Bhonsle, and with 
his death in these circumstances the Bhonsle dynasty of Nagpur 
came to an ead. It is an admission of parties that in that year 
the title of Rajah of Nagour lapsed and that the estates and 
rights of the deceased Raghoji III. fell to the British Government. 

The widows of Righoji, however, adopted Janoji in the 
year 1855. He survived till 1881, leaving behind him the two 
sons who are contestants in the present case. 

During the Mutiny of 1857 a female member of the bs 
the Rani Baka Bai, appears to have powerfully and loyally 
assisted the British cause and to have rendered services worthy 
of official recognition. She was the widow of a former Rajah of 
Nagpur, namely. Raghoji IL, and she was anxious for the 
continuance in the family of thetitle of Rajah and the attachment 
to it of such property as would mark and maintain its dignity. 
Tne Government of the day declined to restore the Nagpur title, 
but was willing to create—by sanad issuifig from the Governor- 
General—a fresh Rajahship. The title pitched upon was. derived 
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Provinces. It is manifest from the official documents issued 


1912, that it was one of the objects of the Government to make such 
- Baghojirao a provision—in land and revenues accompanying the title—as, 
zm though small and unimportant if viewed relatively to the ancient 
Lakshmanrao. ; s . : 
oan Nagpur possessions, would still be sufficient to gratify, so far, the 
Lord Shaw. 


.desire of Baka Bai, and to support in becoming dignity the 
newly created title. 


It is accordingly important to note what were the exact terms 
of the sanad under the hand of Earl Canning, Governor-General. 
It is dated the 10th October 1861. The Subordinate Judge of 
Poona has closely examined it and the translations. As stated 
by the learned Judge, it is written in Urdu, and its text is as 
follows, it being supersigned by Lord Canning and bearing the 
seal of the Government of India : 


“Sanad granted by His Excellency the Viceroy and the 
Governor-General of India in Council to Raja Janoji Bhonsle 
Bahadur conferring upon him the title of Raja Bahadur of Deur. 


" Whereas it has been proved and verified that Maharani 
Baka Bai Saheb was loyal towards the noble British Government 
and the good behaviour and loyalty of that family during the 
Mutiny has been proved and verified ; in recognition thereof 
the title of Raja Bahadur of Deur together with the lands 
attached to Deur has been conferred upon and given on this 
auspicious occasion, to that meherban himself and his heirs in 
succession whether begotten or adopted in perpetuity and the 
sanad thereof has been executed. It must be deemed incumbent 
that in return of this gift and kindness you will always remain 
loyal to the noble British Government and you will look upon 
this sanad a perfect one." 


The point of the caseis: What meaning is to be given 
to the words "lands attached to Deur”? Are these lands 
limited to the village of Deur itself? Or do they extend to the 
possessions in the Satara District? Or do they cover the 
possessions as a whole which lay within the Presidency of 
Bombay ? 


Neither party to the case maintains grant should be confined 
to the lands in the village of Deur alone; and it is conceded 
by the respondent that other lands inthe Satara District must 
be held to be included. This concession is perfectly reasonable, 
for otherwise the lands attached to Deur, if confined to the 
village of Deur itself, would reduce the maintenance of the 
dignity of the Rajah,almost to a shadow. "m 
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But the mere inclusion of all the Satara lands also reaches a P. O, 
very inconsiderable total. These lands are worth over Rs. 3,000 1912. 
per annum. The villages, lands, and others, in the whole of the Ragtiojiras 
Bombay Presidency, mentioned in the plaint, yield a total t. 

Lakshmnanrao. 


revenue of over Rs. 12,000, and it would appear from this, that if inn 

all these lands were dealt with as lands which were attached to Pete; MA. 
Deur by the sanad, they would form taken together a fund for 

the maintenance of the dignity of the Rajah which could not be 
said to be over ample. Butif the lands attached to, Deur are. 
confined to those in the Sarata District alone, then the result of 
such a construction of the sanad is to set up this Rajah with an 
appanage of about Rs. 3,000 per annum for the support of his 
dignity and title. Their Lordships are not surprised to learn 
that during all the years since the sanad, in many of which the 
Court of Wards have had possession, and in all of which the 
Government have had cognizance of the facts, no one apparently 
until the institution of this suit ever thought of maintaining 
that the possessions attached to the position of Rajah were of 
the slender proportions described. Upon the contrary, they have 
throughout been dealt with as those within the Bombay 
Presidency at large. 

As mentioned, the properties of the former Rajahs were 
situated not only in the Bombay Presidency, in which their 
extent was very limited, but in the Central Provinces and Berar. 
A large donation or stipend of Rs. 1,20,000 per annum was 
enjoyed by the late Rajah Janoji at the time of his death. After 
tbat event, in 188r, the Government of the day had to consider 
the question of the allowances to be made to his successors, 
namely, his two sons. A pension amounting to Rs. 90,000 was 
fixed, and in the despatch of the roth February 1882, by the 
Assistant Secretary to the Chief Commissioner, the grounds are 
explained of the distribution of this pension. ‘The two sons,” 
it is said, ' will succeed to the landed property of the late Raja 
in the Central Provinces and Berar, and to the personalty in 
equal shares, 'Thisis in accordance with the Hindu law and 
Maratha custom. The elder son will succeed to the title of 
Raja of Deur and to the estate in the Bombay Presidency, which 
goes with that title. The value of this estate is, however, 
comparatively small, the bulk of the landed property of the late 

- Rajah. being situated in the Central Provinces and Berar. There 
will not, therefore, be much difference ine the private income 
of the two sons should they hereafter separate." This passage 
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.P. O. is quoted as an indication of the view which is repeatedly 

1912. exhibited in the documents with regard to the attitude of the 
Ragh opu Government, from whom the grant by way of sanad proceeded. 

t. This interpretation was undoubtedly that the Rajah of Deur 
Lakshmanrao. 





should take the estates in the Bombay Presidency, which were 
Lae Sea, comparatively small, as an appanage of the title; that these 
should accordingly follow the.rule of primogeniture ; whereas 
the larger and more important estates in the Central Provinces 
and Berar should be partible equally between the two sons. 

Contemporanea expositio as a guide .to the interpretation of 
documents is often accompanied with danger, and great care 
must be taken in its application. But inthe present case their 
Lordships do not feel themselves able to reject the assistance 
which it affords, The sanad upon which these important rights 
are founded is a document of a general and informal character. 
It admittedly is capable of a variety of constructions. The 
extreme literal construction—its confinement to the single village 
of Deur—is adopted by neither party. And when the ambiguity 
covers the geographical and pecuniary extent of an admittedly 
ambiguous grant, their Lordships think it legitimate .to observe 
what was the footing upon which the grantors, namely, the 
Government and its successors and officials, from the date of the 
grant and for a long period of time, proceeded. 

It may be pointed out that since 1881, namely, since the 
death of Janoji, the question of partibility was, of course, practi- 
cally and sharply raised, and the fact is that the whole of the 
income derived fromthe estates in the Bombay Presidency, 
amounting to about Rs. 12,000 per annum, has been uniformly 
treated as the exclusive income of the elder son, namely, the 
present appellant. This was done both while he and his brother 
were wards inthe Court of Wards and at other times. That 
Court managed the possessions of the appellant until he came of 
age in 1893. Again in 1895 the Court of Wards re-entered, by 
request of the Rajah, into possession and management for a time. 
In 1899 the younger brother came of age, the property in the 
Central Provinces and Berar was divided equally, and the Bombay 
estate was treated as impartible and continued with the Rajah as 
an appanage of thetitle. In the opinion of their Lordships, this 
throughout was a correct course ; and the present suit, the object 
of which.is to diverge from that course, is not in accordance with- 
the rights of parties. e 

In one view, what has . been said might appear to be 
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sufficient for the disposal of this case. Butin the judgments of 
the learned Judges of the Courts below, and inthe arguments 
addressed to their Lordships, further considerations were urged 
as assisting towards a conclusion and falling to be dealt with. 
There can be little doubt that the whole of the lands in issue 
were originally Fagher lands, and the legal position of such 
‘property quoad succession, and the competency or incompetency 
of assisting the construction of the sanad of 1862 by such 
‘considerations, were much discussed. There are three points 
with reference to the position of property such as that now in 
suit which stand logically clear of each other, and with regard to 
which there has been a certain element of confusion. "These 
three points are, first, was the land impartible? Secondly, did 
the law of hereditary succession apply to it? And ZArrdIy, was 
it subject to the law of primogeniture ? 

The Subordinate Judge, after referring to the fact that 
some of the villages are referred to as Faghir in the old 
records, is of opinion that “that fact fer se is not sufficient 
to make them impartible.” If this be stated as a conclusion 
with regard to the J'agh:r tenure in general, their. Lordships 
cannot agree with it ; but, upon the contrary, they are of opinion 
-that the following statement in the judgment of the High Court 
is correct, namely, “The grants were manifestly grants in 
Saghir of the ordinary character, "that is to say, they were 
personal and not hereditary, and were resumable at pleasure. 
Being personal and temporary, they were necessarily impartible." 
This accurately distinguishes between partibility as such, and any 
consequence, whether in the direction of hereditary or primogeni- 
'talsuccession, which may be supposed to flow from such a fact. 
The impartibility of Faghtir lands is in truth entirely separated 
‘from the idea of succession by the fact that the impartible lands 
were held together as a unit in the hands of one man who was 
rendering personal service to the Government of the day. It 
may be that upon his death a fresh grant, again to one man, and 
again in return for personal service, was made ; and it may also 
‘be that the one man selected was in the ordinary case the eldest 
son ; but these matters of practice were not consequences of law, 
and the impartibility and unity which attached to personal 
service was not related to, but, on the contrary, was distinct 
from, the idea of.succession by force of law to the impattible 
lands. ° 


It is at this point that the case appears to have been confused 
e 
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EO and encumbered by a plea put forward by the appellant to' the 
1912. effect that the lands in question were not only impartible and 
Raghojira A hereditary, but were, by custom, subject to the law of primo- 


a. Se. 'geniture, Once grant that the lands were Jaghir and impartible 
seus as such, a custom of the kind alleged was not a subject for proof, 
ee Shaw: because such a custom would have been radically inconsistent 
‘with the personal and non-transmissive character of a grant in 
Faghir, Their Lordships agree in holding with the Courts 
below that this case accordingly cannot be decided on the custom 
alleged. 

All that remains on this issue, consequently, is the fact that 
prior to the regrant by Earl Canning the lands had been formerly 
Faghtir. But this term implied no grant of.the soil, but a 
personal grant only of the revenue to the grantee. The Marathi 
equivalent to the term faghir, namely, Saranjam, came in course 
of time to be applied tothe lands; and no doubt it was also a 
fact in the history of the property that the senior living male of 

the family had in the ordinary case succeeded to it. 
In those circumstances, it is - interesting to observe what was 
'the delivery order issued with reference to the lands which were 
the subject of the sanad. This forms a not. unimportant item to 
that contemporanea exposttio to which reference has been made. 
Much importance- and, in their Lordships’ opinion, too much 
importance-—has been attached in the judgments of the' Courts 
‘below to the distinction between the term J/nam‘and Saranjatm. 
. The importance has reached this point, that the learned Judges 
treat the lands of Satara as referred toin one or two of the 
"documents as Saranjam, by way, as they apprehend, of distinction 
‘from the other lands which are treated as Znam. In their Lord- 
ships! view, the terms are not mutually exclusive in the sense 
indicated. The latter term, namely, Znam, is one of mere generic 
significance, applicable to a Government grant asa whole. But 
in the next place it is a very striking fact in this case that in the 
initial delivery order now being referred to (as indeed in many 
of the subsequent documents) the rights in the Bombay Presi- 
dency are dealt with comprebensively and as covered, not by one 
name, but by all, or at least many, of the names applicable to land 
‘and revenue rights. In the Mamletdar's order, for instance, of 
the roth March 1862, applicable tothe village of Mouje Devi 
° Nimbgay, one of the properties in Ahmednagar, the matter is 
treated of in this way. The village “is a jahagir to the Bhonsles 
and as a village was placed under japti (attachment); the revenue 

. ® 
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of the same was received for being credited in Government 
records." Then follows the definite statement :—" But the 
Vatan, Znam, Saranjam, Hakks, &c. . . . have been entered 
in the name of Janoji . Therefore certain definite orders 
are given pursuant tothe Government Resolution, “ directing 
the said village, Vatan, &c., to be delivered” into the charge of 
Janoji’s managers. It would therefore accordingly appear that 
the term Saranjam, was not in point of fact confined to the lands 
of Satara. This ground of the judgments of the Courts below 
accordingly disappears. 

A matter of much significance must now be dealt with. On 
the death of Janoji in 1881 the question.of partibility or imparti- 
bihty,—there being two sons of that Rajah,—became matter for 
definite consideration and regulation. What light is thrown 
upon the case by the conduct at and after this juncture of the 
Government, including the Court of Wards, which was charged 
with the correct distribution of these two sons’ shares? Upon 
this bead their Lordships do not conceal that they have viewed 
with some dissatisfaction the conduct of certain parts of the 
plaintif's case. On the 6th May 1882 an important letter was 
written by Mr. Lawrie, manager of the estates, to the Deputy 
Collector, ‘Satara, Sholapoor, Ahmednagar, and Poona.” That 
is to say, this letter was addressed to the persons acting as Collec- 
tors in reference to all the estates within the Bombay Presidency 
which were the subject of issue in this case. He forwards his 
appointment by the Deputy Commissioner of Nagpur as manager 
of the estate of the late Rajah’s minor sons; and then there 
follows this passage, or what was supposed to have been this 
passage, as the document was produced in the suit: “I have 
the honour to request you to be so good as to cause mutation 
of names to be made for all villages held by the late Rajah in 
your collectorate in favour of his two sons, Rajah Raghojirao 
Bhonsle (only for Satara) and Lakshmanrao in equal shares with 
my name as manager." So stated, this document would appear to 
suggest that all the properties except that of Satara were partible; 
and this would have been an important adminicle of evidence to 
that effect. The document, however, has a history. It is 
deponed toin the evidence of the plaintiff's own witness Abaji 
Belaji. Interlineations and remarkable alterations occur in the 
document, and the witness confesses, "I cannot say why and by 
whose order the words ‘only for Satara,’ ‘two,’ the ‘s’ added to 
the word ‘son,’ and.the words ‘and’ Lakshmanrao in equal shares 
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with my name as ‘manager’ were written.” As the document 
stands it suits the plaintiff's case ; but it appears to be legitimate, 
and, indeed, proper and just, to read the document without the 
doubtful and unexplained interlineations and alterations. So 
read, the letter is as follows: "I have the honour to request 
you to be so good asto cause mutation of names to be made for 
all villages held by the late Rajah in your collectorate in favour 
of his son Rajah Raghojirao Bhonsle.” The letter is addressed 
tothe Collector, not of Satara alone, but to the Collectors of 
Satara, Sholapoor, Ahmednagar, and Poona, and it would, so 
read, accordingly appear to demonstrate that at the important 
time when the administration of the deceased Rajah Janoji's 
estate was taken up by Government, all the estates inthe Bombay 
Presidency were treated, without exception, asan appanage to 
the title of Rajah. - 

It is right that a further reference should be made toa 
cognate topic. It would rather seem that the learned Judges of 
the Courts below have been induced to treat as authentic various 
entries in the Collector’s books which were not the entries as 
originally made, but were entries subject to “correction;” a cor- 
rection made upon an ex parte application on behalf of the plain- 
tiff. This application was preferred, and apparently granted, 
behind the back of the defendant, and during the course of this 
present litigation. The date of the suit was the 22nd August, 
1900, and on the 5th August, 1901 a memorial was presented 


to the Governor in Council at Bombay with the statement: 


* This is forwarded to the Chief Secretary by letter of the 13th 
August, 1902." It is plain from a perusal of these documents 
that certain registers, including in particular the register of the 
Collector of Ahmednagar, together with certain despatches, had 
been the subject of investigation on behalf of the plaintiff, and 
that that investigation had revealed facts which were considered 
to be contrary to his interests. The application admits that in 
these documents the Collector of Ahmednagar bad "been di- 
rected to treat the villages referred to in the petition as 
impartible saranjam.”’ Then the letter proceeds : " The villages of 
Devi Nomgaon, Jat Deola, and Jalalpur, in the Ahmednagar 
district, were up to 1864 regarded as /nams and Saranjams, and 
the Deshmukht and other Hakks as Wattans, as contradistin- 
guished from Saranjams. There was and is no room for assert- 
ing that they were ever treated as impartible Saranjams, held 
on political tenure." This remarkable document winds up thus :, 


Vou. XVIL] PRIVY COUNCIL. 


‘In view of the facts and arguments above set forth; you. 


will be pleased to issue orders to correct the Land Revenue. 


Register by expunging that portion of it in which" the vil- 
lages “are specified as political Saranjams.” The facts and 
arguments here referred to are simply those which have been 
urged in the present litigation. The one fact outstanding 
from the whole of these proceedings is that the argument now 


preferred, to the effect that the Satara property and that alone, 


was treated as Saranjam, while the other properties were 
throughout treated as /nam, is contrary to what is admitted to have 
been the original entries in the books referred to. In these cir- 
cumstances, it appears to their Lordships to be quite unsafe 
to place reliance upon a denomination of these lands dependent 
upon a‘ correction " which appears, or is alleged, to have been 
made while the case was sud judice, and upon an exparte represen- 
tation. Their Lordships think that the original state of the 
records before the so-called corrections were made was that 
alone to which a Court of law should have looked. This would 
at least be the safe and ordinary rule, and there do not appear 
to be any facts in the present case to ground an exception to it. 
It is not for their Lordships to pronounce upon the procedure 
by which such “cerrections " of official documents and records 


can be possible in those districts in circumstances such as are 


here disclosed. t 

Various difficulties are presented by reason of' expressions 
which appear in despatches from those inauthority in the Central 
Provinces. In those despatches language is used which would 
appear to signify that the lands attached to Deur in the Bombay 
Presidency were the Satara lands alone. The language is not 
clear, and it had reference to a matter lying beyond the juris- 
diction of the writers. Difficulties also arise with regard to the 
terminology employed in some of the entries in which Saranjam 
is applied to Satara and Znam to the other districts, whereas in 
others there appéars to be an application of both. terms to the 
same lands and in various districts. 5 

Their Lordships, upon the whole, have had little difficulty 
in coming to the conclusion that too restricted an application 
has been made by the Courts below of the term "the lands 
attached to Deur.” They think the expression extends to.the 
whole scheduled lands in the Presidency of Bombay. They will 
humbly advise His Majesty that the judgments of the Courts 


below should be reversed, that the lands referred to in this suit 
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are impartible, that they are attached as an appanage to the title' 
of the Rajah of Deur, and that the suit should be dismissed with 
costs here and below. 

The Respondent will also pay the costs of a petition for fur- 
ther documents which was before the board on the Eid 
February, 1911. 

Messrs. Speechley, Mumford and Craig.—Solicitors for the 
Appellant. 

Messrs. Latteys and Hart.—Solicitors for the Respondent. 

J. M. P, Appeal allowed. 


APPELLATE CIVIL. 


' Before Sir Asutosh Mookerjee, Knight, Fudge, and 
i Mr. Fustice Beachcroft. | 
AISA SIDDIKA 


v. 


BIDHU SEKHAR BANERJEE.* 


Deolaratory fuit — Bpecifto Relief Act (Iof 1877), Sec. 42 proviso— 
Further. relief. 

The further relief whioh the plaintiff is bound to claim under the proviso 
to seotion 42 of the Specific Relief Aot, is such relief as he would be in a 
position tö olaim from the defendant in an ordinary anit by virtue of the title 
mae he seeks to' establish or of which he prays for a declaration. . 

‘Fakir v, Anunda (1) and Abdul Kader v. Mahomed (2) referred to. . 

The plaintiffs ability to seek further relief ithan a mere declaration of 
title, depends upon the circumstances of a particular cage, 

A Oourt wil not throw outa suit on the ground that it is barred by the 
proviao.to section 42 of the Speolfic Relief Act, unless it is satisfied beyond all 
doubt ` that the plaintiff ought to seek Farther relief and yet has claimed 
fiothing beyond & deolaration of title. s 

Appeal by the Plaintiffs. ; 
Suit for declaration that the mortgage decree was not 
executable. - . 

- Defendants Nos. 2 and 3, who were plaintiffs’ husbands, 
executed a mortgage of the. disputed property in favour of 
defendant No. 1. The mortgagee in execution of his decree, 
applied for sale of the mortgaged property. A suit was thereforé 
brought by the plaintiffs praying for a declaration, that as the 
bp Lak property was wakf and the defendants Nos. 2 and-3, 


'"* Appeal from Appellate Decree No. 1715 of 1909, against the decree of 
JO. K. Peterson, Esq., Distriot Judge of Burdwan, dated the 10th Jnly,-1909. 
affirming that of Baba. Atal Ohandra Hataoyal, Subordinate Judge of 
Burdwan, dated the 22nd March, 1909. 


(1) (1887) I. L. B. 14 Calo. 586. (3) (1890) I. L, R, 15 Mad, 15. 
* 
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“in violation of trust, mortgaged the property, the mortgagé was 
“null and void, and the decree based thereon could not be-validly 
executed, so as to affect the disputed property. The Courts 
below dismissed the suit on the ground that it was barred under 
the proviso to section 42 of the Specific Relief Act. 
Babu Provas Chandra Mitra for the Appellants, 
Babu Khetter Mohan Sen for the Respondent. U AV; 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in a suit for a declaratory decree, which has been dismissed on 
the ground that under section 42 of the Specific Relief Act, 
they were able to seek further relief than a mere declaration 
‘and had failed to do so. The case for the plaintiffs is that the 
property in dispute is wakf, that the second and third, defendants 
who are the husbands of the plaintiffs and Mutwalis of the 
property, have, in violation of the trust, executed a mortgage 
in favour of the first defendant, that the mortgagee has sued 
to enforce his security and obtained a decree and that he is about 
to realise the decree by the sale of the property. The plaintiffs 
therefore seek for a declaration that the subject-matter of the 
litigation is wakf (wherein they are interested as beneficiaries 
under the wakfnama), that the mortgage is null and void and 
that the decree based therein cannot be validly executed so as 
to affect the disputed property. This declaration the plaintiffs 
seek against the defendants, who are interested to deny the right 
of the plaintiffs as beneficiaries of an inalienable wakf, because 
two of them have mortgaged it as their private property and the 
other has accepted'aud enforced the mortgage on the same 
footing. The defendants resist this claim on the merits and 
also on the ground that the suit is barred under the proviso to 
section 42 of the Specific Relief Act. The Courts below have 
given effect to the contention last mentioned and dismissed the 
suit. 

On behalf of the appellants it has been argued that the 
plaintiffs were not able to seek further relief than mere declara- 
tion within the meaning of the proviso to section 42 and that 
consequently the suit as framed is maintainable. In support of 
this proposition, reliance has been placed upon the cases of 
Rutnamasari v. Aktlandammal (1), Loke Nath Surma v. Keshab 
Ram Dass (2), Gour Mohun Gouli v. Dinomath Karmokar (3), 


(1) (1902 I. L. B. 26 Mad. 291. (2) (1886) L L. R. 18 Cale, 147, 
(8) (1887) I. L. R. 25 Calc. 49... 
e i; t ow 


$1 


CIVIL. 

1912, 

aye 
Aisa Siddika 


f. 
: Bidhu Bekhar. 


[d 


E 


April, 24. 


82 THE OALCUTTA LAW JOURNAL. (Vor. XVII. 


Ko. 


e Sethurayar v. Shanmugam Pillai (1) and Kunj Bihari v. Keshav- 
1912. Jal (2). In answerto this argument, it has been contended by 
Aisi Siddika the decree-holder respondent that the plaintiffs could ask for an 


P injunction to restrain the decree-holder from proceeding with the 
Bidhu. Sckhar, : : ! 

KO Bene execution of his decree and that consequently the suit as framed 

Alookerjee, J. falls within the misthief of the rule embodied in the proviso to 

section 42. In support of this view, reliance has been placed 

upon the cases of Umatul Batul v. Nauji Kuar,(3) Thakur 

Prosad v. Punkal Singh (4) and Krishna Das v. Hart Charan (5). 

og In our opinion the contention of the appellants is well-founded 
and must prevail. | 





The reasonable construction of the proviso to, section 42 is 
that the further relief which the plaintiff is bound to claim is 
such relief as he would be in a position to claim from the 
defendant in an ordinary suit by virtue of the title which he seeks 
to establish or of which he prays fora declaration. 4bdul^ 
Kadar v. Mahomed (6) and Fakir v. Anunda (7). To take one 
illustration, if a plaintiff has lost possession of his property, he 
cannot be permitted to ask for a declaratory decree, because it 
would be competent to him to join therewith a suit for 
recovery of possession ; be ought not to be allowed to seek the 
full measure of relief piecemeal], namely, frst, a declaration of title, 
and, next, ejectment ina 'suit' for recovery of possession. "This 
was ruled in the cases of Ganpaigir Guru v. Ganpatgir (8) and ~ 
Chokahngapeshana v. Achtyar (9). The question, therefore, 
whether the plaintiff is able to seek further relief than a 
mere declaration of title must depend upon the circumstances 
ofthe particular case. In Loke Nath Surma v. Keshab Ram 
Doss (10) it was held that no declaration of title could be claimed, 
because the only consequential relief possible was a declaration 
oftitle as against the person in actual occupation ofthe land. 
On the other hand, the cases of Umatul Batul v. Nauji Kuar (3) 
and Thakur Prosad v. Punkal Singh (4) indicate that where it is 
necessary for the plaintiff, in order that he may have complete 
. effective relief, to ask for an injunction in addition to a declara- 
tion of title, a pure declaratory suit cannot be maintained. In 
, the two cases mentioned, the decrees assailed by the plaintiff 
.as fraudulent had been obtained against ‘him; they might be 
, voidable, but till set aside, they were prima facie binding upon 


: . (1) (1897) L L. R. 21 Mad. 853. — (6&1 (1890) I. L. B. 16 Mad. 15. 
^ (2) (1904) T. L, B. 28 Bom. 567. (7) 11887) I. L. R 14 Cale. 586, x 

.(8) (1907) 6 ©. L, J 427. (8) (1879) I. L. R. 3 Bom, 280, 

(4) (1907) 8 O. L. J. 485. (9) (1875) T. L, R.'1 Mad. 40. 


(5) (1911) 14 O. Le J. 47. (10) (1880) J, L. B, 18 Calg 147, 
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him. If, therefore, such decrees were allowed to be executed 
pending the suit for declaration, the result would be that a mere 
declaratory decree in favour of the plaintiff would not be of any 
value to him. Similarly, in the case of Arishnua Das v. Hari 
Charan (1) the decision of the settlement officer had authorised 
the defendant to collect rent from the tenants, and, the plaintiff 
found it necessary to ask not merely fora declaration, but also 
foran injunction to restrain the defendant from interfering with 
the property. The.case before us is of an entirely different 
character. The plaintiffs are not parties to the decree obtained 
by the mortgagee defendant against their husbands ; they are 
in no way bound by that decree. Their case is that the second 
and third defendants were not competent to execute a mortgage 
of inalienable wakf property, and that, consequently, the decree 
obtained by the mortgagee is null and void and wholly in- 
effectual to affect the mortgaged premises in any way. The 
plaintiffs seek this declaration in their character as beneficiaries 
‘under the trust; but as they are admittedly not entitled to 
possession at the present time, they cannot sue in ejectment, as 
was possible in the case of Kunhtamma v. Kunhunut (2). But it is 
suggested that they may ask for a perpetual injunction to restrain 
the decree-holder from executing his decree, and, a prayer for 
injunction is unquestionably a prayer for consequential relief as 
explained in Umatnl Batul v. Nauji Kuar (3) and recognised in 
Marsh v. Keith (4). No doubt, a prayer for injunction is a prayer 
for consequential relief, but still the question remains whether the 
plaintiffs are bound to ask for an injunction in this case ; in our 
opinion, this question must clearly be answered in the negative. 
It is plain that even if the decree-holder proceeds with execution, 
inspite of the present suit, the purcbaser can take only the 
right, title and interest of the judgment-debtors. But, if the case 
for the plaintiffs be true, the judgment-debtors have no alienable 
interest in the property at all; consequently,* notwithstanding 
the sale, the position of the plaintiffs will remain unaffected. The 
plaintiffs cannot therefore be compelled to ask for consequential 
relief in the shape of an injunction: Sobha Pandey v. Sahodra 
Bibi (5) and Unni v. Knnchi (6). The Court will not throw out a 
suit on the ground that it is barred by the proviso to section 42 
unless it is satisfied beyond all doubt that the plaintiff ought to 
geek further relief and yet has claimed nothing beyond a declaration 
of title. In the case before us, we are not prepared to hold, for 
GQ) dol 140, L. 5.47, - (4) (18800 1 Dr. & 8m. 842,00 


(2) (1892) I. L B. 16 Mad 140, (5) (1888) T. L. R. 5 All 322. 
(8) @1 87) 6 0. L. J. 427. (6) (1890) I. LR, 14 Mad. 26, ^: 
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the reasons assigned that the plaintiffs should seek further relief 
than a mere declaration ; the view we take does not in any way 
militate against the principles E in Umatul Batul v, 
Nauji Kuar (1). 

The result is "m this appeal is ia the decrees of the 
Courts below set aside and the case remanded to the Court of 
first instance in order that the questions raised in all the issues 
(except the third which we have decided) may be determined. 
“The costs of this appeal will abide the result. 

A. T. M. Appeal allowed: Case remanded. 
(1) (1907) 6 O. L. J. 427. 


Before Sir Lawrence Fenkins, K, C. I. E., Chief Fustice 
and Mr. Fustice Doss. 
KAILAS CHANDRA MITRA 


v. 
. SECRETARY OF STATE FOR INDIA IN COUNCIL.* 
Land Aogwisition Act (1 of I804) Seos, 0, 18, 23— Acquisition of land by 
Garernment——" Market value” of land, meaning of— Compensation, 
principles of, discussed, 

The market value of land may be roughly desoribed as the price that an 
owner willing, and not obliged, to sell might reasonably expect to obtain from a 
willing purchaser with whom he was bargaining for the sale and purchase 
of the land, 

Appeal by the claimant. 

Reference under section 18 of the Land Acquisition Act. 

The lands acquired by Government for the improvement of 
the Port of Chittagong, formed part of a very considerable area. 
Appeals Nos. 287,.298, 299 and 301 relate to what were termed 
dock lands and Appeal No. 300 relate to brick lands. On the 9th 
of November, 1903, a declaration was made in respect of these 
lands under section 6 of the Land Acquisition Act. The Col- 
lector took possession in February, 1906, and an award was 
made by him which was confirmed on reference by the Land 
Acquisition Judge. The question at issue in the appeal was, 
what was the market value of the land at the date of the 


publication of the declaration. 

Babu Harendra Narain Mitra for the Appellant. 

Babus Ram Charan Mitra and Srtsh Chandra Chaudhuri 
for the Respondent. 

The judgment of the Court was delivered by 

Jenkins C. J.—These five appeals Nos. 287 and 208 to 301 
of 1908 are preferred by Kailas Chandra Mitra, Executor to the 
estate of the late Rai Abhoy Charan Mitra Bahadur, and they 


* Appeals from Original Decrees Nos, 287 and 298 to 801 of 1908 against the 
decrées of B. K, ou ers District Judge of Chittagong, dated ' the 94th 


March, ie 
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arise out of a reference under section 18 of the Land Acquisition 
Act of 1894. The lands are part of a very considerable area 
taken by the Government for the improvement of the Port of 
Chittagong. On the 9th of November 1903 a declaration was 
made in respect of these lands under section 6 of the Land 
Acquisition Act. The Collector took possession in February 
1906, and an award was made by him which was confirmed 
on appeal by the District Judge of Chittagong. 

Now, the lands may be, conveniently considered under two 
heads : frst, there are what have been termed the dock lands to 
which appeals Nos. 287, 298, 299 and 301 relate, and secondly, 
what have been termed the brick lands to which appeal No. 300 
relates. In respect of the dock lands which measure 2°26 kanis, 
the award was at the rate of Rs. 100 per kani ; in respect of the 
brick lands which measure 10'3 kanis the award was Rs. Io per 
kani. What we have to ascertain in this case is whether these 
awards represent that to which the appellant before us is entitled 
as representing and being the market value of the land at the 
date of the publication of the declaration relating thereto under 
section 6. The market value of land may be roughly described 
as the price that an owner willing, and not obliged to sell might 
reasonably expect to obtain from a willing purchaser with whom 
he was bargaining for the sale and purchase of the land ; and, can 
we say that the figures at which the Collector arrived—figures 
which have been confirmed by the District Judge represent the 
market value in this sense. In my opinion we cannot. 

I will deal first with the dock lands in respect of which the 
claimant alleges that he has a amí ryott interest. This 
allegation is not controverted and may be taken to represent 
the fact. The one hundred rupees per kani awarded in respect 
of these lands rests on the-theory of the Judge that they could 
not be taken at more than two years purchase. This estimate 
of two years purchase is not based on any direct evidence; it is 
an inference drawn by the Judge, and based on the rate of 
erosion of the river in the past. It is not as if no expert 
-evidence could have been given on this point. Mr. Williamson 
the Government expert was called: he produced certain maps 
but he was not questioned as to whether in his opinion the rate 
of erosion was such that no more than two years purchase could 
be given ; and, we find that the facts are opposed to the Judge's 
theory. What had to be estimated was the market value of the 
land in 1903 and the Judge came to his determination on the 
24th®f March 1908. The maps in the case shów that in 1906 
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this land had not been eaten up by this process of erosion: 
except that in October 1906, a very small part of it had been 
worn away. There was no evidence given before the District 
Judge that two years later when the case was before him in 1908— 
there had been any further erosion, so that five years after the 
date in reference to which the value was to be ascertained the 
acquired land forallthat appears in the evidence was still in 
existence, Had it disappeared it is hardly to be supposed that 
evidence to that effect would not have been given. It therefore 
appears to me that the learned Judge was not justified in allowing 
so small a multiplier of the annual produce of:the land. The 
matter does not rest there: we find asa fact that other dock 
lands similarly conditioned were taken under the same declaration 
of November 1903. They are not very far removed from those 
with which we are concerned, and iu respect of those lands an 
award was made by the Judge of Rs. 1,840 per kani. What is the 
explanation of this remarkable difference? The learned Judge 
has vouchsafed an explanation but it fails to convince me. On 


the evidence it appears to me that these lands may be fairly . 


taken as capable of furnishing three docks, as they have been 


called, and I think on the evidence the fair annual produce of . 


each dock may be taken at Rs. 65. That would come to Rs. 195 
for the three docks: and, taking that at twelve years purchase, 
which appears to me to be a reasonable rate of purchase, having 
regard’ to the evidence before us—we get the figure of 2,340 
which should be allowed in respect of the dock lands, in other 


words Rs. 1,040 per kani. 


. Now I come to the brickfield lands as they have been 
termed. The history of these lands is that some few years before 


the declaration they had been purchased by the claimant’s father 
Rai Abhoy Charan Mitra Bahadur from the Government at a 


price representing Rs. 92 per kani. They were sold as B. lands. 
The Collector has awarded in respect of those lands, for which 


the Government got Rs, 92 per kani, Rs. 10 per kani, and this 


has been confirmed by the District Judge. It seems to me that 
there must have been something wrong here. The first thing 
that we have to ascertain js whether these lands were rightly 
placed in the category of waste lands. The evidence on that 
point stands thus. They undoubtedly were, at the time they 
were bought, the lands in which there were pits, and that they 
could not have been used for the purpose of cultivation without 
some expenditure on them. It is sworn on the part ofthe 


claimant that ag expenditure was made, the lands were legelled 
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and they became arable lands. Lima facie that would go to 
show that they no longer could be described as waste lands at 
the time of the declaration. Now, what have the Government 
brought forward by way of opposition to this evidence? It 
would have been very easy for the Government to have called 
either one of their own officers or some one from the neighbour- 
hood who could have said that this was absolutely false, that 
these lands were not cultivated, that there were pits, that they 
were not levelled or capable of cultivation. That would have 
been a very simple case for the Government to make out, if there 
was anything in it. As a matter of fact no witness has been 
called to depose to it. Oa the contrary the evidence indicates 
that the lands were under cultivation. I refer in particular to 
the evidence of Mr. Williamson who says that he did not observe 
any pits, aud the lands appeared to him as any other cultivated 
lands : so that I think it is clearly established that these lands 
were wrongly included in the category of waste land in respect 
of which there was an allowance of Rs. Io per kani. 


Then the only thing that we have to consider is what should 
be allowed in respect of these lands. The matter has been placed 
before us very fairly and very clearly by the Government pleader, 
and I think we should be justified in this case in accepting his 
figures as correct. I think, therefore, we may, taking into account 
the produce of paddy, produce of straw, justly estimate the value 
of the produce at Rs. 22 makinga deduction of Rs, 2 to meet 
all charges fix the net annual proceeds at Rs. 20 per kani; and, 
though the Government pleader has pressed upon us that we 
should not in this case adopt what appears to me to have been 
universally adopted in these cases, the standard of twenty years 
purchase, I think we ought to take that as the correct multiplier 
for the purpose of arriving at the capital value. Therefore, the 
claimant will be entitled to have the land valued at Rs. 20 per 
kani and this at 20 years purchase would come to Rs. 400. 


The only question then is as to the area. The figures are 
briefly these: The whole area is Io'3 kanis: Of this area 3'3 
kani is taken up with roads, and that leaves a balance of 9:97 
kanis of arable land. We think we may properly take the number 
of kanis, for the purpose of calculation, to be the round figure of 
10, and estimate accordingly, so that the amount to be awarded 
in respect of the brick field land which is held to be arable land, 
will be Rs. 4,000. 
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CIVIE. ‘  'The claimant will also get the usual statutory allowance and 

1910. interest, | 
Kailas Uhandra In appeals other than in No, 300, each party will bear his 
v. own costs both in this Court and i l ourt. l 
Béndidivot StateTot urt and in the lower Court. In appea 


‘India in Cóonal. No. 300, each party will get his costs in this Court and in the 








Jenkins 0. J lower Court in proportion to his respective success in this 
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Court, 

H. P. Co Appeals allowed. 


Before Str Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcroft. 
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1912. Alienation—Impartible property—Usage, proof of—Testamentary gift—Pro- 
—— (o perty bequeathed, nature of— Debt, illegal or immoral— Burden of proaf— 


May, 18, 14, 17. 4 PM i 4 
Saplember, ô, fter-born son, if oan question, 


— ~ Tt is of the essence of special usages modifying the ordinary law of 
Succession that they sbould be ancient and invariable and that they should 
be established to be so by clear and unambiguous evidence, 
^ Ramlakshmi v. Sicanatha '1) referred to, 

If the holder of an impartible estate, by a testamentary disposition or 
otherwise, carves outa portion thereof and grants it to his younger son for 
purposes of maintenance of the son and his descendants, such property bas all 
the incidents-of ancestral property in the hands of the son. 

Mudun Gopal v; Ram Buksh (2) followed, 

Where it is alleged by the sons that a particular debt was contracted 
by the father for an illegal or immoral purpose, the burden lies upon them 
to show that it was contracted for such purpose ; such burden is not discharged 
‘by proof that the father lived an extravagant or immoral life ; there must be a 

l direct connection established between the particalar debt and the immorality 
et up by the son. 

Where a Mitakshara father has made an alienation without necessity and 
without the consent of sons then living, it is invalid not only against them 
but also against any son born before they had rat‘fied the transaction, and no 
consent given by them after his birth would render it binding upon him. 


Appeal by the first Defendant. 
' Suit for declaration that a decree obtained by the first eight 
"defendants against the ninth defendant on thé basis of mortgages, 
* Appeal from Appellate Decree No. 862 of 1909, againat the deeree of 


4. N. Ghosh, Esq , District Judge of Bankura, dated the 92nd Febroary 1909, 


° affirming that of Baba Gopal Chandra Bose, Subordinate Judge of Bank 
‘dated the 6th March 1907 ge of Bankura, 


(1) (1872) 14 M, I. A. 70, 12) (1868) 6 W. B. 71. 
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is not binding upon the plaintiffs, the first four of whom were the 
minor sons and the fifth was the wife of the mortgagor. 
The material facts and arguments are sufficiently set forth 
in the judgment of Mr. Justice Mookerjee. , 
Dr. Rash Behary Ghose, Babus Golap Chandra Sarkar and 
Rishtndra Nath Sarkar for the Appellant. 
Mr. S. P. Sinha, Babus Bepin Behary Ghosh and Probodh 
Chandra Mukherjee for the Respondents. C. A. V, 
The judgments of the Court were as follows.: 


Mookerjee J.—This is an appeal on behalf of the first 
defendant in a suit for declaration that a decree obtained by the 
first eight defendants against the ninth defendant on the 26th 
July, 1904, on the basis of four mortgages; is not binding upon 
the plaintiffs,‘the first four of whom are the sons and the fifth 
is the wife of the mortgagor. The plaintiffs asked for a declara- 
tion, for an injunction, and for incidental reliefs. The first eight 
defendants resisted the claim substantially on the ground that 
the plaintiffs were bound to pay the debts of the ninth defendant, 
which were incutred for legal necessity and not for immoral 
purposes as falsely alleged by the plaintiffs. The defendánts 
further contended that the properties bypothecated were the 
self-acquired properties of the mortgagor. The family to which 
the mortgagor belongs is governed by the Mitakshara School of 
Hindu Law, and the evidence on this point is described by the 
Court of first instance as complete, satisfactory, and overwhelming. 
The founder was à Kanauj Brahmin, who migrated from the 
North-Western Provinces and settled at Maliara in the District 
of Bankura. The family has acquired considerable landed 
property, and the eldest male member is locally styled as Raja, 
Inthe Court of first instance, an issue was raised upon the 
question, whether the Maliara estate is impartible and succession 
thereto is governed by the rule of primogeniture. This issue 
was, however, subsequently expunged and the suit proceeded ta 
trial. The Subordinate Judge found, with regard to the first 
property mentioned in the schedule to the plaint, that it was the 
ancestral property of the mortgagor, and decreed the claim in so, 
far as that property was concerned. As regards the third 
property mentioned in the schedule, he held that it was the self- 
acquired property of the mortgagor and dismissed the claimiin 
respect thereof. When the matter was taken on appeal to the 
District Judge, he held that the sixth issue ought not to have 
been expunged and remitted the case to the original Court 
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for decision of the question raised therein. The Subordinate 
Judge held that there was no tangible or direct evidence in proof 
of the allegation that in the Maliara estate the eldest son alone 
succeeded according to the family usage and the other sons were 
entitled to receive nothing beyond maintenance allowance. The 
matter then came up for disposal before the District Judge, and 
he proceeded to consider the appeal by the defendant in so far as 
the first property was concerned and a cross appeal by the 
plaintiffs in respect of the third property. On behalf of the 
creditor appellant, three points were urged, namely, /;rs?, that the 
plaintiffs could not maintain a pure declaratory suit and should 
have asked for consequential relief by way of possession ; secondly, 
that the first property was not ancestral property in the hands of 
the mortgagor ; and Z/:radly, that the debts had not been proved 
to be illegal or immoral. On behalf ofthe plaintiffs respondents, 
it was argued that the third property was not the self-acquired 
property of the mortgagor. Upon the first question, the District 
Judge held that the suit as framed was maintainable.: Upon 
the second question, he held that. the view of the Subordinate 
Judge, namely, that the first property was ancestral, could not be 
successfully attacked. Upon the third question, he affirmed the 
finding of the Court of first instance that the debts were con- 
tracted for immoral purposes and that the creditors were aware 
of the purpose for which the loans were taken. As regards the 
cross appeal, he found that the third property had been rightly 
deemed self-acquired property, as it was a lease-hold interest 
acquired by the mortgagor himself, In this view, the District Judge 
dismissed both the appeal and the cross appeal and affirmed the 
decree of the primary Court. The first defendant alone has 
appealed to this Court, and on his behalf the decree of the District 
Judge has been assailed substantially on the gound that the first 
property was the self-acquired property of the mortgagor. There 
is no controversy as to the history of the acquisition of this pro- 
perty by the ninth defendant. The property admittedly formed 
part of the Maliara estate. Onthe 25th May, 1889, the father 
of the ninth defendant made a testamentary disposition. The 
will recites that he had. four sons and a married daughter who 
lived with him, and that according to family custom his eldest 
son would inherit the entire Zemindari, while the other sons 
would get maintenance either in cash or from property. The 
testator then proceeds to state that each of his sons other than 
the eldest would get lands yeilding a net annual profit of 
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Rs, 2,000 and a house to be built ata cost of Rs. 5,000. Then 
follows an important clause to the effect that the property given 
for maintenance and the houses for residence which each son will 
get, will be held and enjoyed by him by right down to his sons, 
grandsons and their sons in succession. The first property now 
in dispute was received by the ninth defendant under this clause 
of the will, and the question in controversy is, whether it became 
his self-acquired property or formed ancestral property subject 
to the rules of Mitakshara law. To determine this question, 
it is essential to investigate, in the first instance, whether the 
Maliara estate, of which it formed part, was impartible and 
descendible according to the rule of primogeniture. As already 
stated, there has been no satisfactory determination of this 
question, and both the parties are responsible for this result. 
The sixth issue specifically raised the question, but was expunged 
by consent of parties. The District Judge directed the issue 
to be restored and tried, but as no evidence had been directed 
to this point at the original trial, the Subordinate Judge could 
only come to the conclusion that the affirmative of the issue had 
not been proved. In effect, the only evidence on the record, 
worthy of the name, upon this matter; is the assertion of the 
father of the mortgagor in his will that the estate was impartible 
and governed by the rule of primogeniture. A question of this 
character, however, cannot obviously be decided upon such 
slender material. The creditor, no doubt, seeks to hold the 
plaintiffs bound by their allegations in the plaint, but this is not 
quite fair, because be did not accept those allegations in the 
Court of first instance, and, indeed, expressly repudiated them. 
The substance of the matter, therefore, is that each party seeks 
to abandon the position originally taken up by him and relies 
upon the case of his adversary. This is manifestly unsatisfactory, 
and the position is not by any means improved when we bear 
in mind the fact that four of the plaintiffs are infants, represent- 
ed by their mother, a paradanashtin lady, who is herself the fifth 
‘plaintiff. As their Lordships of the Judicial Committee pointed 
out in Ramilakshmt v. Stvanantha (1) it is of the essence of special 
usages modifying the ordinary law of succession that .they 
should be ancient aud invariable and that they should be estab- 
-lished to be so by clear and unambiguous evidence. It would 
not be right, therefore, to assume for the purposes ofthis appeal 
that the Maliara estate is not governed DV the ordinary rules 
(1) (1872) 14 M, I, A. 570; 12 B, L, R. 893 : 17 W. B. 558, 
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of inheritance butis an impartible estate decendible according 
to the rule of primogeniture. The question wasin controversy 
in the Courts below and the Subordinate Judge answered it 
against the plaintiffs, upon objection taken by the defendants ; 
the latter cannot be permitted to take up an inconsistent position 
when it suits them to do so, to withdraw their objection, and 
to seek to bind the plaintiffs by an assertion which they have 
failed to establish; the plaintiffs may as well seek to hold 
the defendants fast to their allegation. In the events which 
have-happened, the Court cannot attribute to the family a status 
which involves a departure from the ordinary law and can be 
established only by convincing proof. In these circumstances, 
ifit were necessary to determine this question for the purposes 
of the appeal, it would in my opinion be essential to remand the 
case to the Court of first instance for a fresh investigation. But 
as I shall presently show, the appellant cannot succeed even on 
the assumption that the Maliara estate is impartible and govern- 
ed by the rule of primogeniture. 

Let us assume for a moment that the Maliara estate is an 
impartible zemindari descendible according to the rule of 
primogeniture, The decision of their Lordships of the Judicial 
Committe in Sartaj Kuari v. Deoraj Kuart(1) shows that the 
holder for the time being is competent to alienate the estate 
without the consent of the next taker, because the eldest son of 


.the holder is not a joint owner ; in other words, as there is no 


joint ownership, there is no right to partition and no restraint 
upon alienation, The subsequent decision in Sri Raja Rao 
Venkata v. The Court of Wards (2) shows that an impartible 
zemindari is not inalienable by will or otherwise, by virtue only 
of its impartibility, andin the absence of proof of some special 
family custom attaching to the zemindari and having that effect. 
Assume, therefore, that the father of the ninth defendant was in 


. possession of an impartible estate and made a valid testamentary 


disposition whereby he granted to his younger son part of the 
property of the estate, for his maintenance and forthe main- 
tenance of his descendants. The question arises, whether the 
property so received by the ninth defendant became self-acquired 
or ancestral property in his hands. Upon this question, there is a 
well-marked divergence of judicial opinion; and though an 


‘elaborate attempt has been made by each party to distinguish the 


(1) (1888) I* R. 15 I. A. 51 ; 1. L. R. 10 All. 972. 
2) 0879) L. B. 26 I. A. 88; L L. B. 22 Mad, 883. 
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cases which run counter totheir respective contentions, it is 


clear that in whatever manner the cases may be sought to be 


distinguished, two conflicting principles have been adopted, one. 


by the Calcutta and the Madras High Courts and the other by 
the Bombay and the Allabahad High Courts. 


In Muddun Gopal v. Ram Buksh (1) a father distributed 


property acquired by him, among his sons by various deeds of 


gifts, It was held that the portion obtained by each son was 


ancestral property in so far as his issue was concerned ; it was 
further held that property acquired by a grand-father and 
distributed by him amongst his sons, did not by such gift become 
the self-acquired property of the sons so as to enable them to 


dispose of it by gift or sale without the consent and to the 


prejudice of the grandsons. The same principle was recognised. 
in Tarachand v. Reeb Ram (2). The question arose again in 
Nagalingam v. Ramachandra (3), where the father of the 
plaintiff made voluntary gifts of certain property to the defen- 
dant after the birth of the plaintiff. -The whole of the property 
in question had been acquired by the plaintiffs paternal grand- 
father, who disposed of it by will to his three sons, of whom the 
"father of the plaintiff was one. The plaintiff contended that, 
notwithstanding this fact, the property had the quality of 
ancestral property in his father's hands. It was held that as 
there were no words in the grandfather's will that the sons would, 
hold their shares free from the incidents of aucestral property, 
the property devised by him to his sons was ancestral, and that. 
the plaintiff was, therefore, entitled to succeed in a suit brought, 
by him to set aside his fathers's alienation and to recover the 
property. It was further held that ifa partition was made by 
the father on the footing that the property was partible 
property, although in point oflaw there was a disposition made. 
by the father, there was no doubt that the father intended 
that the quality of the ancestral estate should remain. On the 
other hand, it was ruled in ¥ugmohan Das v. Str Mangal 
Das (4) that a son to whom his father bequeathed his self- 
acquired property by will took it under the will and not by 
inheritance, and, that as property devised by will was held by 
Hindu Law to be received as gift,such property was self. 
acquired in the hands of the son and was not subject to partition 
in his lifetime at the suit of the son of the latter. To the same 


(1) (1883) 6. W. B, 71. (8) (1901) *I. L. B. 24 Mad, 429, 
(2) (1866) 3 Mad. H. O. R. 50 55). — (4) (1986) I. L, B. 10 Bom 538. 
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effect is Nanabhat v. Achratbai (1) which, however, recognises 
the position that where a father indicates by his will that his 
sons should take his self-acquired property jointly, such property: 
would undoubtedly be regarded as ancestral. The current óf 
decisions in Bombay has, however, gone back, as is shown by 
the cases of Ahmedbhoy v. Sir Dinshaw. M. Petit (a) and -Chaèil- 
das v. Ramdas, (3). In the former of these cases, it was held that 
where property past from one Hindu to another, its character was 
to be ascertained, in the hands of the latter, by the relationship 
existing between the grantor and grantee and the mode of 
transmission ; a doubt was further expressed as to whether self- 
acquired property, devised by a Hindu father to his son, would 
remain in the hands of the son as the latter’s self-acquisition. 
The Bombay High Court had priviously held in Lakshmibar 
v. Ganpat (4), that where a grandfather indicates by 
his devise that his property should be held: in severalty, 
such property in the hands of the devisee must be deemed self- 
acquired and not ancestral. In Pursofam v. Fanktbat, (5), Sir 
John Stanley preferred the view taken in Sugmohan v. Str 
Mangal Das (b) to that adopted in Muddun Gopal v. Ram 
Buksh (7) and Zara Chand v. Reeb Ram (8). There the Hindu 
family consisted of a father and his sons, and the father devised 
by his will property which he acquired under the will of his 
father, to his sons seperately by name. It was keld that the 
property so devised remained separate property according to: 
Hindu Law, although the sons continued to live as members of 
the joint family and treated the property for a long series of years 
as if it was their ancestral property. Upon a review of the 
decisions analysed above, it is plain that there is a divergence 
of judicial opinion upon the question whether when a Hindu, 
instead of allowing his self-acquired or separate property to go: 
by descent, makes a gift of it to his son or bequeathes it to him by 
will, such property is the separate property of the son or whether 
it is ancestral in the hands of the.son as regards his male issue, 
According to this Court, such property is ancestral property in 
the hands of the son, as if he had inherited it from the father - 
Muddun Gopal v. Ram Buksh (7). According to the decisions 
of the-other High Courts, it is a question of construction in each 
case whetherthe property was intended to pass to the son as 


(1) (1886) I.L E 12 Bom. 122. (5) (1907) I. L. R, 29 All, 864 P dad 
(31 (1908) 11 Bom. $. R 866. (6; (1886) I. L R. 10 Bom, 528 
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ancestral property or as separate property, though in Bombay 
and Allahabad the infereuce has been in favour of the separate 
or self-acquired character of the property, fugmohan Das v. Sir 
Mangal Das (1), Parsotam v. Fanki (2), while in Madras, the 
tendency has been in favour of the inference that the character 
ofthe property was ancestral; Zara Chand v. Reeb Ram (3), 
Nagalingam v. Ramachandra (4). The decision in Muddun 
Gopal v. Ram Buksh (5) has been treated in this Court as good 
law for half a century and was expressly followed in Hardat 
Narain v. Haruck Dhart (6), the decision wherein was 
subsequently affirmed by the Judicial Committee: Manoms 
Babuasin v. Modhun Mohun (7). The decision of the Full Beneh 
in Modhoo Dyal v. Golbur Singh (8) does not touch the question 
raised before us and so also the decision in Bawa Misser v. Rajah 
Bishen Prokash (9). I am not unmindful of the observation of 
Sir Barnes Peacock to counsel in the course of argument in 
Pauliem v. Pauliem (10), but this can hardly be taken as a decision 
upon the point which did not directly arise in that case; nor 
can the decision in Rajah Kam Narain Singh v. Pertum 
Singh (11), be deemed to contain any definite pronouncement 
upon the matter. Onthe other hand, the decision in Muddun 
Gopal v. Ram Buksh (5) was treated as good law in Ramchunder 
v. Mudeshwar (12) and Lakteswar v. Bhabeswar (13). Under these 
circumstances I am not prepared to dissent from the decision in 
Mauddun Gopal v. Ram Bubsh (5), though it may he conceded 
that if the matter were res integra, the question would be worthy 
of consideration. It cannot further be overlooked that even if 
the view be maintained, as has been donein some of the cases 
l reviewed, that it is a question of construction whether the 
property was intended to pass to the son as ancestral property or 
as separate property, the appellant cannot possibly succeed. The 
testamentary disposition of the father of the ninth defendant 
makes it abundantly clear, that the intention of the testator was 
that the property should vest in his son for the maintenance, 
not merely of his son himself but also of his grandsons and their 
descendants. Tne testator would have been very much surprised 
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to hear that the effect of his devise was to make the property. 
self-acquired property in the hands of his son, so ibat he might. 
alienate it at pleasure and deprive the grandsons of their only, 
means of maintenance. It may finally be observed that the view 
adopted by Sir Charles Sargent in ¥ugmohan Das v. Str Mangal. 
Das (1) is applicable only to cases where the property obtained 
by the son from his father may be regarded as given simply as an 
act of favour; in other words, to exclude such property from 
partition, it must be brought within Chapter 1, section 4 
pl. 28 read with Chapter 1 section, 6 pl. 13-16 ofthe Muiakshara. 
But in the present case, it is impossible to say that the disputed 
property was ‘ Pitriprasadlabdha” or “obtained through the 
father’s favour” within the meaning of the expression as used. 
in the Mitakshara ; the will of the father admits that the 
younger sons are entitled by family custom to maintenance in 
cash or property, and with a view to prevent future dispute, 
he gave this particular property to the ninth defendant. It 
cannot justly be maintained that this was a mere act of favour ; 
on the other hand, the property so given may rightly be deemed 
to possess the same characteristics as would have attached to it, 
if the father had, during his lifetime, given it to his son for, 
maintenance, or the latter had obtained it from his eldest brother, 
the holder of the impartible estate, in lieu of maintenance. 
asa matter of right. The decision of their Lordships of the, 
Judicial Committee in Sartaj; Kuari v. Deoraj Kuari (2) and 
Sri Raja Rao Venkata v. The Court of Wards (3) recognises 
that the holder of an impartible estate has the right to alienate. 
the estate without, the ' consent of the next taker; but 
these decisions do not, by necessary implication, involve the 
conclusion that if the holder of the impartible estate, by a 
testamentary disposition or otherwise, carves out a portion there- 
of and grants it to his younger son for purposes of the mainten- 
tenance of the son and his descendants, such property becomes 
the self-acquired property of the grantee, liable to be capriciously 
alienated by him to the detriment of the grandsons of “the 
testator. It is not contended and in view of the decision of the 
Judicial Committee in Durgadut v. Rameshwar (4) it cannot be 
contended that the property is inalienable, but the view may well 
be maintained that it has all the incidents of ancestral property, 


. (1) 1886) I. L. E. 10 Bom. 528 (578). 
i (21 13888: L, R 15 I. A. 61; I. L, R, 10 All 272. 
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T hold, therefore, that the disputed property was ancestral 
. property in the hands of the ninth defendant. 

If the property is held to be ancestral property in the hands 
of the mortgagor, the decree of the District Judge cannot be 
Successfully attacked. The plaintiffs do not dispute the well- 
settled rule that where it is alleged by the sons that a particular 
debt was contracted by,the father for an illegal or immoral 
purpose, the burden lies upon them to show that it was contracted 
for such purpose; such burden is not discharged by. proof that 
the father lived an extravagant or immoral life ; there must be a 
direct connection established between the particular debt and 
the immorality set up by the.son. Sura; Bunst v. Sheo 
Persad (1), Bhaghut Pershad v. Girja Koer (2), Sita Ram v. Zalim 
Singh (3), Kishan Lal v. Garuruddhwaja (4), Hanuman Singh 
v. Nanak Chana (5), Chintamanrao v. Kashinath (6), Sadashiv 
v. Dinkar (7), and Dattatray v. Vishnu (8). The burden which 
thus rests upon the sons has been discharged in this case. The 
District Judge has held that there is ample evidence to show the 
connection between the debts and the immoralities alleged and 
proved by the sons, and further that the creditors were aware of 
the purpose for which the loans were taken. Some stress was 
laid, however, on the, form of the issue raised upon this point, 
namely, were the mortgage bonds dona fide transactions and 
executed for legal necessity, and it was suggested that the 
question of immorality was not expressly raised. But no objec- 
‘tion was taken in the Courts below to the form of the issue which 
was framed in the presence ofthe parties. The parties went 
fully into evidence upon the question of immorality. There is 
no suggestion that either of them has been misled by the terms 
of the issue, and the Court would not under these circumstances, 
remand the case for re-trial: Vishnu v. Ganesh (9) and Rajah 
Saheb Perladh Singh v. Broughton (10). 
| It has finally been contended that the fourth plaintiff, who 
is said to have been born after the execution of the mortgages, 
is not entitled to relief in respect of what would be his share in 
ancestral property. This question does not appear to have been 
pressed before the District Judge, and there is no substance in 
it. It is well-settled that where a Mitakshara father has made an 
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alienation without necessity and without the consent of sons then 
living, it would not only be invalid against them but also against 
any son born before they had ratified the transaction, and no 
consent given by them after his birth would render it binding 


-upon him: AHurodoot v. Beer Narain (1) and Bunwart Lal v. 
‘Daya Sunker (2). Substantially to the same effect is the decision 


in Ponnamóala v. Sundarappayyar (3), although one need not 
take the extreme view adopted by the Pundits of the Madras 
Sadar Court in Sooóóa. Pudten v. Tanga Miah (4) I am not 
unmindful that the contrary view was taken by the Allahabad 


- High Court in Chuttan Lal v. Kallu (5) but the later view of the 


same Court is in harmony with that adopted by this Court : 
Tulsiram v. Babu (6). It may be conceded that an alienation, valid 
when it is made, cannot be set aside at the instance of any son, 


' grandson or other co-parcener who was neither born nor begotten 


at the time of alienation : Raya Ram v. Luchmun (7) and Bholanath 
v. Kar&& (8). It may also be conceded that an alienation, valid 
when it is made, cannot be impeached by a son adopted after the 
date of alienation: Sudannund v. Soorfo Monee (9),and Rambhat v, 
Lakshman (10). The position, however, is obviously different , 
in a case where the alienation, when made, is not valid, and the 


' case is very much stronger where, as here, the property has not 
: as yet passed completely out of the family; there is, as pointed 


out by this Court in Krissen Prasad v. Tifpan Prasad (11)a 


- fundamental distinction in this class of cases between an 


absolute alienation and a mortgage by the father. In my 
opinion,the position of the fourth plaintiff cannot be differen- 
tiated from that of his brothers upon any sound principle of law. 
The result is that as all the contentions of the appellant fail, 
the decree of the District Judge must be affirmed and this appeal 


- dismissed with costs to the plaintiffs respondents. 


Beacheroft J.—1 agree that the appeal must be dismissed, 
though I am not at one with my learned brother in regard to the 


` first point, which he discusses in his judgment. Ithink, for the 
` purposes of this appeal that we must proceed on the footing 


that the Maliara estate was impartible and governed by the rule 


of primogeniture. This was the case with which the plaintiffs 
"started their action. Itis true that the defendant denied it 


(1) (1869) 11 W. B. 480. (6) (1911) I. L. R. 88 All. 654. 
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and that when the learned District Judge, before whom the 
appeal first came, remanded the suit for a finding on the issue 
as to impartibility, the partities found it convenient to reverse 
their positions on this question. The decision (on remand) of 
the Subordinate Judge shows that the parties were given an 
opportunity to produce evidence on the point, but no evidence 
was offered beyond what was already on the record. No doubt 
impartibility is an instance of a special usage modifying the ordi- 
nary law of succession and it is for the party alleging it to esta- 
blish his position. But I do not think it quite rightto say that 
the defendant can no more rely on the plaintiffs! original case 
than the plaintiffs can on the defendants’. It must be remembered 
that the plaintiffs are members of the family and therefore 
presumably know whether their family estate is impartible or 
not. The principal defendants on the other hand are strangers 
to the family and their denial of impartibility realy amounted 
to no more than to putting the plaintiffs to proof of their case. 
Where a defendant merely puts a plaintiff to proof of the usage 
on which he bases his title, I do not see that he is precluded 
from saying at a laterstage, that he will not insist on proof of 
the usage, but will accept the plaintiff’s case on the point, 
But it is altogether another matter for a plaintiff, who presumably 
knows the truth as to the usage and bases his case on it, to 
turn round and say "I find it more convenient for my title to 
deny the usage and therefore I will accept the defendants’ 
contention." 


As regards the question whether a son, to whom his father 
bequeaths self-acquired property by will, takes under the will, 
or by inheritance, I inciine to the view that he takes by will but 
I cannot press my view in the face of the decisions of this Court 
in the case of Muddun Gopal v. Ram Buksh (1), which has been 
subsequently accepted as good law by this court in the cases of 
Hardai Narain v. Haruck Dhari Singh (24, Ram Chunder 
Marwari v. Mudeshwar Singh (3). Laltteswar Singh v. 
Bhabeswar Singh (4). In the last mentioned case it was held 
that a grant of ancestral property for the maintenace of 
junior branches of the family did not divest the property 
granted of its ancestral character. In the present case there can 
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be no question that the grant was one of this nature. It is not 


necessary to discuss the question whether such a grant offends 


against the law of perpetuities. Itis sufficient to say that such 
a grant has been recognised as valid by this Court andthat I-am 
not prepared to dissent from that decision. 


A. T. M. ! Appeal dismissed. 


Before Mr. Fustice Chitty and- Mr. Justice Teunon, 
ASHUTOSH DHAR 


'"U. ` - 


- JOY LAL SARDAR* 


Bengal Tenaxoy Act (VIII of 1885), Seos. 90, 901— Standard of measurement— 
Court, jurisdiction of, to settle standard of measwrement--Dispossession of 
tenant from a portion of the land demised— Suspension of rent for the whole 
of the lands demised—~—Interest at contract rate, if to be recoverable, 

The Court has no power to deal with the question as to the standard 
of measurement in a proceeding under seotions 90 and 91 of the Bengal 
Tenancy Act, ol 

A landlord bas no right to recover any part of his rent until he has restored 
the portion of the land demised to his tenant, from which he has dispossessed 
him. The rule as to suspension of rent as a punishment for the dispossession 
by the landlord of the tenant from a portion of the land demised, ought not to be 
rendered nugatory by giving to the landlord a decree for the rent of the land 


still in the possession of the tenant. 
A landlord is entitled to interest at the contant rate on the whole sum 


deoreed as rent, even though the rate is very high; the remedy in such oases 
is in the hands of the tenant who has only to pay his rent regularly to avoid 
payment of the high rate of interest agreed on. 


Appeal by the Plaintiff. 

Suit, for arrears of rent by the plaintiff for. the years .1 1309- | 
1314. ; : 

The facts of the case appear from the Sudzuient 

Babus Bipin .Behary Ghose and Nagendra Nath . Ghosh 
for the Appellants. 

‘Babu Fadu Nath Kanjilal and Maulei Nuruddin Ahmed 
for the Respondent. Cease V. 
The judgment of the Court was deve by 


Chitty J.—The suit out of which this appeal arises was 
brought by the plaintiff'to recover from the defendants rent for 
the years 1309 to 1314. The plaintiff sues as the proprietor of 
an estate called “$ annas Mahmudabad," which he purchased 


a 
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* Appeal from Original Decree No. 45 of 1910, against & decree of Babu 
Asutosh Sarkar, Subotdinate Judge-of: Khulna, dat ed ‘20th November, 1909, 
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ju 1882 in execution of a deceree against the then proprietor 
Uma Nath Choudhury, The defendants hold under.-a kabuliat 
dated 7th December, 1874 and executed by their: predecessor 
Pati Mahomed in favour of Uma Nath Choudhury. The &abuZEat 
was in respect of 500 bighas of land and the rent agreed was 
Rs. 265-10-0 or 84 annas a bigha. The deed provided for 


remeasurément in 1289 B. S. (1882-83) “with the prevailing rast 


of the pergana” and for enhancement or reduction of. the rent 
at the same rate in accordance with such measurement. It 
appears that in 1885 the plaintiff found one Amirulla in 
possession of the western portion of the land leased. This 
portion has for convenience been styled part B,in contradistinc- 
tion to part A which remained in the possession of the defendants. 
The plaintiff's case is that he was told that Pati Mahomed had 
sold part B to one Gagan Chandra Har by a kabala. The 
defendants denied this and maintained that they were in has 
possession of a portion of part B, and had settled -the rest of it 
with Amirulla. However that may be, on 24th February 1885 
the plaintiff took a £a5u/iat from Amirulla of ror bighas at a rent 
of Rs. 53-10-10 and realised rent from: him up to 1312. In 1301 
the plaintiff had the land measured. In 1900 the plaintiff sued 
the defendants for rent for the years 1303 to 1306. That suit was 
ultimately dismissed on roth March 1904 on the ground that the 
plaintiff had split up -his claim. On 27th February 1904 the 
plaintiff again sued the defendants for rent for the years 1307 to 
1310. This suit was dismissed by this Court on 22nd March 1907 
on the ground that plaintiff having dispossessed the defendants 
of a. -portion of the land demised the rent was suspended until 
the defendants were again put in possession of the lands in 
Part B. 

On 6th August 1907 the plaintiff gave, notice to Amirulla 
that his &aóu/íat was cancelled and that he should as from rst 
Baisakh 1314 regard the defendants as the maliks and pay rent 
tothem. On 7th July 1908 the plaintiff fled the present suit. 
The questions arising for determinations are (1) what is the rast 
(gr standard of measurement prevailing in this. pergana, (2) how 
much of the plaintiff's claim is within time, and (3) what portion 
of. the decree snould carry interest at the contract rate. 

As to the standard of measurement, the plaintiff: would have 
the Court decide in , favour of a rast of 9o cubits. It.is, however, 
conceded . that prior to 185% the rast prevdiling both in 6 as, 
Mahmudabad and 10 as. Mahmudabad , was one of ‘110-.cubits, 
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This is apparent from the Robokari of 30th April 1860 (Exh. 5). 
In 1860, 10 as. Mahmudabad was settled by Government as 
their Khas Mahal on measurement by a rast of 80 cubits; and 


‘that rast, which isthe Government standard measurement has 


since prevailed in 10 as. Mahmudabad. There is, however, no 
evidence on the record to show that any similar change took 
place in the neighbouring estate of 6 as. Mahmudabad. The 
wording of the Aadu/sat of 1874 would rather indicate that there 
had been no such change at that date. The plaintiff relies on 
some depositions of tenants of villages of 6 as; Mahmudabad who 
were examined in 1860 before Mr. Gomes (Exh, 6 series). 


‘None of them appear to have been tenants on the lands now in 


questions, nor can we say how they came to make these state- 


‘ments. Standing alone they are certainly not enough to prove the 
'change of standard, which the plaintiff says took place gradually, 


presumably, subsequent to 1860. The judgment of 13th Decem- 
ber 1892 [Exh. r4 (4)] cannot be evidence against these 
defendants and besides this it is clear that the Subordinate Judge 
has no power to deal with the question in a proceeding under 
sections 96 and 91 ofthe Bengal Tenancy Act. The fact that 
the plaintiff has taken £abultats from other tenants providing for 
remeasurement according to the vast prevailing in the pergana 
does not assist him. In those subsequent to 1892 he is careful to 
speak of the Government ras of 80 cubits, no doubt in conse- 
quence of the judgment [Exh. 14 (4)] above referred to. On 
the whole we are of opinion that the standard of measurement 
must be taken to be a rast of x10 cubits of 18 inches, It may be 


noted that a similar decision has been given against the plaintiffs 
‘in suits against other tenants (Exh. L series). 


With regard to limitation it was suggested that the 
operation of the Limitation Act was suspended during the 
progress of the former rent suit, but no authority was cited for 
such a proposition, which is obviously unsound, The principal 
contention of the plaintiff in this connection was that inasmuch 
as he had handed over possession of land B to the defendants he 
ought to be allowed a decree for 3 years rent for so much of the 
land as was in the defendants’ possession all along, viz. L and A. 
But this he cannot have. He only gave up possession from Ist 
Baisakh 1314 and until that date the liability of the defendants 
to pay this entire rent was suspended, and as remarked by the 
late’ Chief Justice "in the former suit, the plaintiff could not 
recover any part of his rent until he had restored the land B to 
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the defendants. To hold otherwise would be to render 
asbsolutely nugatory the rule as to suspension of rent as a 
punishment for the dispossession by the landlord of the tenant 
from a portion of the land demised. We think, therefore, that the 
Subordinate Judge was right in giving the plaintiff a decree for 
the rent of 1314 only. 
Asto the interest we are unable to agree with the Subor- 
. dinate Judge that the contract rate is to be confined to the rent 
for the area originally specified. The words of the saduliat do 
not justify that restricted view. The plaintiff is, we think, 
entitled to interest at the contract rate on the whole sum decreed 
as rent. The rate no doubt is very high, 75 per cent. per annum, 
but the tenants have the remedy in their own hands. They 
bave only to pay their rent regularly and no interest will 
be chargeable. ' 
Except for this slight modification, the appeal fails, and we 


accordingly order that the appellant do pay the respondents 
costs, 


H. P, C. Decree modified, 


Before Str Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beacheroft. 


DURGA PRASAD SINGH 
v. 
GOSTA BEHARI NANDI AND ANOTHER.* 


Mining lease—Ovnstruction— Intention, how ascertained — Unex pressed 
intention, 


i A lessee undertook to pay commission npon different kinds of coal at three 
annas and one and a half anna respectively per ton and agreed to pay royalty 
‘at the fixed rate on all the coal despatched by the East India Railway line, 
which at the time was the only railway available. The lease also provided 
for a contingency anticipated by the parties, namely, a reduction on the frieght 
for carriage of coal, upon construction of the Bengal Nagpur Railway line, 
The lease contained the following clause: “ but, if, in future, the Bengal Nagpur 
Railway being constructed, the present fixed freight on coal is reduced by two 
annas or more per ton, then on all ooal despatched in the aforesaid manner at less 
freight, royalty will be paid at five annas per ton on steam coal, steam rubble, 
bard and soft coke, and at two annas six pies per ton on brick burning rubble 
and dust,” The Bengal Nagpur Railway line was constructed and extended 
to the Jheria coal fields and the rate for carriage of coal was reduced by 
more than two annas ! 


* Appeal from Original Deoree No, 1 of 1910, against the deoree of Babu 
Adwaita Prosad De, Subordinate Judge of Manbhum, dated the 8th September, 
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OIV IIu . . Held, that the Increased rayalty became payable -as soon as the freight was 
. PUDE reduced, and it was immaterial whether the reduced rate was adopted .by one 
— of the Railways or by both, and whether the conl was despatched by the one 
. Durga Prasad Railway or by the other. If the parties or either of them had any unexpressed 
Gosta Behari. . intention, the Court could not be invited to give effeot'to it; it was a Pa oat 


cence for apecniation and beyond the province of judicial enquiry. 
of et In construing a deed, the Court is concerned solely with the language of 
: the instrument and can determine and give effect to the intention of the parties 
only as ag oe thereby. 
| “Appeal by the Plaintiff. 
. Suit for recovery of royalty due under a mining lease. - 
The material facts and arguments are ua stated in 
the judgment. zi 
Dr. Rash Behari Ghose, Babus Golap Ciandra Sheba. 
Foges Chandra De and Lalit Mohan Ghosh for the Appellant. — 
Messrs. B. Chakrabarti and B. C. Mitter, Babus Ram 
Charan Mitra, Hemendra Nath Sen and Sarat Kumar Mitter 
for the Respondents. z C. A. V. 
The judgments of the Court were as follows : 


August, 22, Mookerjee J.—This is an appeal on behalf of the plainti& 
the Raja of Jheria, in a suit for recovery of royalty due under 
a mining lease granted by his predecessor, on the 20th October, 
1898, to the second defendant, the Maharaja of Cassimbazar, in 
the name of the first defendant. The claim covers the period 
from the 14th April, 1903, to the 16th October, 1908. The 
controversy between the parties relates to the rate at which the 
royalty is payable, and must be determined upon a true 
construction of the first clause of the lease, which may be 
literally rendered as folllows : 

"In'respect of the coal,’ which I’ may raise from the entire 

1103 bigbas 13 kattas of coal land in mouza Ekra under settle- 

. ment and despatch, or sell, I shall be bound. to pay commission, 
that is, royalty, on steam coal, rubble coal, hard coke and soft 

. coke at '3:annas :per ton, and I shall pay commission for 
- brick burning rubblé and: dust'at 14 as per ton, Be it known 
` that I shall pay royalty,. at the, present fixed rate, for all the 
“coal that may be despatched | by the East India Railway line. 
But if, in future, on.construction of the Bengal Nagpur Railway 

- line, the freight for coal be. reduced, from what is at present 
‘fixed, by at least:2 annas or more per ton, then with regard to 
R all the coal which may be despatched at such ‘reduced freight, I 
-8hall pay royalty Tof steam (coal), steam’ rubble, soft coke and 
' hard coke at 5 annas per ton, and for brick burning rubble and 


; 
, v 
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dust at 24 annas per ton; but if the said railway freight’ be: 
reduced by less than 2 annas per ton, such amount -of reduction 
shall be added to the present royalty ráte'for steam (coal), steam! 
rubble, soft'coke and bard coke, and half thereof shall um added: 
to that for brick burning, rubble and dust." : AE 


‘It is not disputed that the Bengal Nagpur Railway, which 
was in course of construction at’ the “time of the’ grant of the 
lease, was extended to J heria in February 1903. ‘Shortly be- 
fore this, in August 1904, the East India Railway réduced the 
rate of freight for the carriage of coal, with the result that the 
freight from J heria to Calcutta was reduced from Rs. 3-11 to 
Rs. 3-2 annas per ton. The Subordinate Judge has found that 
this reduction was made in anticipation of the ‘competition 
likely to follow upon completion of the Bengal Nagpur Railway 
line. This conclusion is manifestly sound arid has not been 
challenged before us. The action of the Bengal Nagpur Railway 
authorities, after their line had been openéd, and the infructuous 
attempt made by them to reduce the rates further, need not be 
considered for our piesent purpose ; it is sufficient to state that 
the two Railway authorities subsequently agreed that Rs. 3-2 
annas would be charged by both Railways on every ton ‘of coal 
carried from Jheria to Calcutta. The fact, therefore, is well 
established that the rate of freight on coal from Jheria to Calcutta 
has been reduced by 9 annas per ton. The plaintiff contends thát 
this entitles him to royalty at'the increased rate mentioned in the 
first clause of the lease. In my opinion; there is no answer to 


i - t ` t 


this claim. 


The Subordinate Judge has entirely misdirected bieselPis in 
the decision ofthe fairly simple question in issue between the 
parties. He has allowed oral evidence to be adduced in proof of 
their intentión and has based his conclusion upon what he 
assumes must have been the intention of the grantee. The 
course pursued by the Subordinate Judge contravenes the 
elementary test laid down by Lord Weasleydale i in Monypennyv. 
Monypenny (1): “The question is not what the parties to a 
deed may have intended to do by entering into the deed, but 
whatis the meaning of the words used in the deed—a most 
important distinction in all cases of construction, and the 
disregard of which often leads to erroneous conclusions.” This 
vital distinction was emphasised by Baron Parke i in Dungannon v. 

` , : TEC ox. a E IA ; it 
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Smith (1) and by Lord Selborne in Pearks v. Mosely (2), and was 
concisely summed up-by Lord Halsbury in Leader v. Duffy (3) 
in the following terms: " You will be arguing in a vicious circle 
if you, begin by assuming an intention apart from the language of 
the instrument itself, and having made that fallacious assumption, 
you bend the language in favour of the assumption so made." 
If the first clause of the lease be examined in view of this rule of 
construction, the case turns out to be reasonably free from all 
difficulties. In the first sentence, the lessee undertakes to pay 
commission upon the different kinds of coal at 3annas and 14 
annas respectively per ton. The second sentence is introductory 
to the provision in the third sentence and is intended to 
emphasise it. The lessee affirms that on all the coal despatched 
by the East India Railway line, which at the time was the only 
Railway available, he would pay royalty at the fixed rate, that is, 
at the rate specified in the first sentence. The third sentence 


. then proceeds to provide for a contingency anticipated by the 


parties, namely, a reduction in the freight for carriage of coal, upon 
construction of the Bengal Nagpur Railway line. That contingency 
has happened. The Bengal Nagpur Railway line has been cons- 
tructed and extended to the Jheria coal fields. The rate for carriage 
of coal has been reduced. The plalntiff has consequently become 
entitled to the increased royalty. A simple recital of these facts 
makes it abundantly clear that the claim is well-founded. What, 
then, is the answer suggested by the defendant ? 

It is ingeniously argued, in the first place, that the parties, 
or, at any rate, the defendant and his advisers, intended that the 
increase in royalty should take effect, only ifthe East India 
Railway adhered to the original rate while the Bengal Nagpur 
Railway charged a lower freight. The obvious answer to this 
argument is that if this was the intention of the parties, they have 
not said so. Their intention must be determined from the plain 
language actually used; the Court cannot give effect to their 
unexpressed intention. _ 

It is boldly contended, in the second place, that the intention 
of the parties, or, at any rate of the lessee and his advisers, was 
that the higher rate of royalty should be payable, only upon coal 
despatched by the Bengal Nagpur Railway line. This con- 
struction, however, finds no support from the language of the 
instrument. The words used are neither obscure nor ambiguous, 


(2) (1846) 12 Gl, and F, 547 (590); 61 B. B. 137, - 
(2) (1880) 6 App. Cas. 714 (719). 
(8) (1888) 18 App. Cas, 294 (801), 58 L. J. P.O, 18. 
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and if I were to’ accede to the contention of the respondent, 
I would have to make a new contract for the parties. Thé Court 
is concerned solely with the language of the instrument and is 
called upon to determine the intention of the parties as expressed 
thereby ; the Court cannot take into account the expectations 
which might have been formed by the lessee as to the probable 
result of the completion of the Bengal Nagpur Railway line, 
ofthe action likely to be taken by the East India Railway, 
and of the economic effect which would in all probability fcllow 
therefrom. Upon a plain reading of the first clause of the lease, 
itis clear that the increased royalty became payable as soon 
as the freight was reduced, and .it was immaterial whether the 
reduced rate was adopted by one of the Railways or by both, and 
whether the coal was despatched by the one Railway or by the 
other. The event contemplated by the parties has happened, 
and the liability to pay royalty at the higher rate has accrued. 
If the parties or either of them had any unexpressed intention, 
the Court cannot be invited to give effect to it ; itis a matter 
for speculation. aud beyond the province of judicial enquiry. 
The suit is not framed for reformation of the contract which 
must be enforced according to its terms. 

The result, therefore, is that this appeal is allowed and the 
decree of the Subordinate Judge varied. The royalty will be 
calculated upon the coal despatched at the higher rate claimed. 
The plaintiff is entitled to the costs of this appeal ; but the costs 
ofthe preparation of the paperbook must be disallowed as a 
very considerable portion thereof was entirely unnecessary for 
the purposes of this appeal and no reference was made thereto 
at the hearing. The costsin the lower Court will be calculated 
on the sum decreed by this Court. A self-contained decree will 
be drawn up here to prevent possible dispute hereafter. It may 
be added finally that a memorandum of cross-objection was 
filed in this Court insufficiently valued and stamped and beyond 
the period prescribed by the law; it has not been pressed and 
is dismissed without costs. 


Beachcroft J.—The decision of this anpeal depends solely on 
the meaning tbat is to be attached to one sentence ia the lease. 
If that sentence is to be taken to provide that the increased 
royalty was to be paid only on coal and coke despatched by 
the Bengal Nagpur Railway the respondent must succeed, if 
it be understood to cover despatches of ‘coal and coke by the 
East Indian Railway the appellant must have a decree. 
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In approaching this question the learned Subordinate Judge 
has adopted the erroneous course of speculating as to the 
contract which the parties might have been expected to make 
if they had considered and appreciated rightly all the economic 
results which might follow on the opening of the Bengal Nagpur 
Railway and interpreting the language of the contract by the 
result of his speculations. Asa consequence he has arrived at 
the conclusion that the sentence in question bears a meaning 
which is not the most obvious and natural meaning to be applied 
to ir. 

The first sentence deals with the royalty to be paid on all 
coal and coke raised, whether despatched elsewhere or sold at 
the pit’s mouth. The second provides that the lessee will pay 
royalty at the “ present fixed rate" on all coal despatched by the 
East Indian Railway. The third sentence is thé one on which 
the decision of the suit depends. It runs, “ but if in future, the 
Bengal Nagpur Railway being constructed, the present fixed 
freight on coal is reduced by two annas or more per ton, than 
on all coal despatched in the aforesaid manner at less freight, 
royalty will be paid at 5 annas per ton on steam coal, steam 
rubble, hard and soft coke, and at two annas six pies per ton 
on brick burning rubble and dust ; but if the said railway freight 
be reduced by less than 2 annas per ton, such amount of reduc- 
tion shall be added to the present royalty rate for steam coal, 
steam rubble, hard and soft coke and half thereof for brick 
burning rubble and dust." "The sentence opens with the word 
"but." This introduces either a qualification to the previous 
sentence, or if the language of the rest of the sentence justifies 
the inference that the despatches referred to in it apply only 
to the Bengal Nagpur Railway, merely an antithesis to the 
previous sentence, showing that different terms were to obtain 
according as coal was despatched by one line or the other. To 
paraphrase the language of the two sentences according to the 
meaning contended for them by the respondents, the contract 
would in the latter case run: "The present royalty is to be 
paid on coal despatched by the East Indian Railway : but higher 
royalty isto be paid on coal despatched by the Bengal Nagpur 
Railway, if that railway, on its completion, introduces a lower 
rate of freight." 

. ^. But this construction involves the difficulty that their most 
natural meaning is not to be placed on the words “if the present 
fixed freight on coal is reduced," We are asked to read these 
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words as meaning " a lower rate of freight is introduced by the 
Bengal Nagpur Railway than that at present inforce on the 
East Indian Railway." To do so would be to strain language. 
The word used in the vernacular implies "reduction," and 
there can be no reduction of that which is non-existent. Had 
the parties intended that additional royalty was to be paid only on 
coal despatched by the Bengal Nagpur Railway, if that Railway 
introduced a lower rate of freight than that levied on the East 
Indian Railway, they could and presumably would, have said so in 
plain unambiguous language. - And if the various considerations, 
which have found weight with the learned Subordinate Judge, had 
been present to the minds of the contracting parties, and their 
intentions had been that which is attributed to them by the 
Subordinate Judge, they would doubtless have used language, 
which would make that intention clear and not language which 
jrima facie bears the contrary meaning. 

The respondent is faced by a further difficulty in the words 
"all coal despatched in the aforesaid manner at less freight.” In 
this ‘connection there is a dispute as to the correct translation 
of the words used. The plaintiff argued before the learned 
Subordinate Judge that the words “in the aforesaid manner" 
had reference to the words “less freight " and not to the word 
“despatched,” and in the official translation the passage is 
rendered " which may be despatched at such reduced freight.” 
Iam of opinion that the view taken by the learned Subordinate 
Judge as to the translation is correct and have adopted it in the 
translation which I have given. 

Now dealing with this passage the learned Subordinate 
Judge says: t'I must say that the words " ukta rupe? (aforesaid 
manner) may also mean both the railways or either of them, 
but he discounts their application to the Eost Indian Railway 
on the supposition that if so applied, the lessee could not hope 
to derive any special benefit by the reduction of freight, and 
therefore would not have agreed to an enhancement of the 
royalty. I do not appreciate the argument based on the theory 
of special benefit to the lessee. Itis notas though the Bengal 
Nagpur Railway was to be opened immediately for trafic. That 
line was, it is true, under construction at the time of the lease, 
which was executed in 1898, but it was not opened till 1903, and 
there is no reason to suppose that it was intended that the lessee 
alone should reap the benefit of the anticipated lower freights. 

Ifthe words in question can be taken to apply to both 
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railways, the plaintiff must get a decree ; if they are limited to 
only one railway, then, if language is to have its ordinary meaning, 
-they must apply to the East Indian Railway mentioned in the 
previous sentence. The words are, " despatched in the aforesaid 
-manner," and the only despatch of which any mention has been 
made is despatch by thè East Indian Railway. 

The meaning of the contract seems to me to be perfectly 
clear.  Arate of royalty was fixed for coal despatched by the 
East Indian Railway, the only line serving the coal field at the 
‘time; But as another line was under construction it was naturally 
expected that competition would reduce freights. Accordingly 
provision was made by which the lessor would get allthe benefit 
of cheaper freights up to 2 annas a ton on coal and the lessee 
-all the subsequent benefit in case of greater reduction. In fact 
‘freights have been reduced by nine annas per ton on despatches 
to Calcutta. . 

In dealing with the question of profits by reason of the 
reduction of freights the learned Subordinate Judge remarks, 
“it is no doubt true that it was assumed . . . that if the 
freight was reduced, the lessee would be benefited . . .” If 
that were assumed there can be no force in his argument in 
regard to special benefit to the lessee: and the assumption would 
‘explain, if any explanation were needed, why the royalty was 
to be raised in case freights were reduced, for, as I remarked 
‘before, there appears to be no reason why the lessee should 
‘gain all the benefit of the reduction, though the Subordinate 
Judge makes the unwarrantable inference from the terms of the 
paita and £abuAtat that it was assumed that any reduction in 
freight was to operate solely for the benefit of the lessee and the 
lessor was to derive no advantage therefrom, But the Subordinate 
Judge qualifies his. remark, quoted above, by saying that it is 
improbable that the lessee or his advisers thought the reduction 
in freight would go to the benefit of the seller if there was a 
-reduction by both routes. This is pure speculation. I might 
add that the Subordinate Judge appears too lightlyto have come 
tothe conclusion that the lessee would only benefit by the 
reduction in freight, if the freight charged by the East Indian 
Railway remained higher than that charged by the Bengal 
Nagpur Railway. The effect both of reduction of freights and 
of a difference in freights would depend largely on the law of 
supply and demande and the competition of other coal-fields ; 
an effect which could not be accurately estima:ed beforehand, 
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and speculation as to the effect of the laws of political economy 
cannot be taken into consideration in construing the plain words 
of a document. 

Both parties are agreed that the additional royalty was to be 
paid if the freight on the Bengal Nagpur Railway fell below 
that in force on the East Indian Railway at the time of the 
execution of the lease, and as I have pointed out, it is clear on the 
terms of the lease that reduction of freight on the East Indian 
Railway was to have the same result. 

I am, therefore, clearly of opinion that the additional royalty 
must be paid on despatches by both lines, at the rates specified 
in the lease, and I can find nothing in that lease which restricts 
the payment to despatches to Calcutta. 

I agree that this appeal should be allowed with costs, and 
the memorandum of cross-objection dismissed without costs. 


A. T. M. Appeal allowed. 


Before Mr. Fustice Stephen and Mr. Justice Richardson. 
JAGAT CHANDRA DUTT AND OTHERS 


v 


THE COLLECTOR OF CHITTAGONG AND orHERS.* 


Land Acquisition Act (I of 1804), Seo, 18—Compensation, apportionment of— 
Apportionment, how to be muade—Principle—Zemindar, jotedars amd 
under-raiyats, 


Where the rent óf the jotedar is fixed in perpetuity, it would be enough to 
capitalize that rent, in orderto arrive at the share due to the zemindar, out of 
the compensation allowed for noquisition of land for public purposes, under 
the Land Acquisition Act. 

Dinendra Narain Roy v. Tituram Mukerjee (1) referred to. 

A method of assessment ought not to leave out of sight the question of 
how much the landlord is aotually realizing from the land, a faot which has 
some bearing on the question of the amount of compensation due to him, 

The landlord is entitled, no doubt, toa capitalisation of as much rent as 
may be found to be payable in respect of the proportion of the holding that is 
aoquired, together with 15 per cent. for compulsory acquisition and 
something more in respect of the possibility cf the enhancement of the value 
of the land hereafter, 


Appeal by the Claimants. 

Reference under section 18 of the Land Acquisition Act 
for apportionment of compensation between landlord, /otedar 
and under-raiyat. 


* Appeal from Original Deeree No. 285 of 1909, against a deoree of F, J. 
Jeffries, Esq., District Judge of Chittagong, dated the 22nd March 1909. 


(1) (1903, I. L. R. 80 Oale. 80L 
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The facts of the case appear from the judgment. 

Babus Tara Kishore Chowdhury, Dhirendra Lal Kastgir 
and Satlendra Nath Mukherjee for the Appellants. 

Babus Ram Charan Mitra, Jogesh Chandra Roy and 
Kshitish Chandra Sen for the Respondents. C. A. V. 

The judgment of the Court was delivered by 


Stephen J.—This is an appeal from a decision of the 
District Judge of Chittagong on a reference under section 18 of 
the Land Acquisition. Act of 1894. The decision under appeal 
was arrived at on a remand from this-Court which prescribed the 
way in which the lower Court hasin fact dealt with the case. 
The question that the Court had to try under these circumstances 
was how a sum of Rupees 1,251-10-4 awarded as compensation for 
land acquired under the Act should be apportioned. The three 
partes interested are the Government, who are the zemindar, 
Jagat Chandra Dutt and others described by this Court as 
Joledars and Shariatullah and another similarly descrided as under- 
raiyats, and the lower Court has apportioned the compensation 
money to these three parties respectively in the proportions of 
six, three and seven annas. 

The first question that we haveto decide is whether the 
apportionment of a six annas share to the Government in their 
capacity as zemindar is correct. The land acquired, namely 
4'56 kanis is part of an area of 1 drone 4 kanis odd of land 
which was settled with Jagat Chandra in 1898 for fifteen years at 
a rent of Ks. 20. Were Jagat Chandra’s rent fixed in perpetuity 
it would be enough to capatalize this rent according to the rule 
laid down in Dinendra Narain Roy v. Tituram Mukerjee (1) in 
order to arrive at the share due to Government. As this is not 
the case, this alone will not be sufficient and some other means of 
calculation must be adopted. The lower Court has seen fit to 
allow the zemindar 6 annas of the whole compeusation chiefly on 
the ground that this has frequently been done, whether by the 
consent of the parties or not, in other similar cases. We cannot 
regard this method of assessment as satisfactory as it leaves out 
of sight the question of how much the landlord is actually 
realising from the land, a fact which must have some bearing on 
the question of the amount of compensation due to him. We 
cannot, therefore, uphold the decision of the lower Court in 
awarding Government a six annas share. But they are no doubt 
entitled to a capitalfsation of as much rent as may be found to be 


(1) (1908) L L. B. 80 Cale, 801. 
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payable in respect of the proportion of the holding that is taken 
together with 15 per cent. for compulsory acquisition, and 
something more in respect of the possibility of the enhancement 
of the value of the land hereafter. How this is to be assessed we 
will consider later. 

The next point dealt with by the lower Court is Jagat 
Chandra's position. We agree with him that he must be taken 
to be holding not as a raiyat. The chief ground on which the 
Judge relies for this finding is that when the land was: settled in 
1898s Jagat was described as a settled raiyat and Shariatulla as 
an under-raiyat. Itis argued that when Jagat took possession 
of the land of which the acquired land isa part, and which he 
treated as an accretion to his ote, he at once made it over to 
Shariatullah ona permanent Jease,.and since then it has been 
cultivated by Shariatullah who also conducted litigation respect- 
ing it. This looks as if Jagat treated it as a tenure-holder, but 
the action of the Government in setting it as they did was 
acquiesced in by both parties and the question whether Jagat is 
not a tenure-holder is raised inthis case for the first time. The 
conclusion to be drawn from the action of. the Government is 
therefore not rebutted; and we hold that Jagat is nota raiyat 
and Shariatullah an under-raiyat. Taking Jagat Chandra to bea 
raiyat we have to consider the relation in which he stands to 
Shariatullah. In the Court below the latter set up a claim to a 
permanent dur-ratyatt right by a custom. This failed and has 
not been pressed before us. 

Jagat, however, has again raised a contention that he failed 
to substantiate in the lower Court to the effect that the permanent 
lease he granted to Shariatullah is void by force of section 85(2) 
of the Bengal Tenancy Act as being a sub-lease by a raiyat for a 
a term exceeding nine years. 

That however is not a complete statement of the question 
between Jagat and Shariatulla because it appears that on the 
one hand when the lease was granted in the year 1894, the 
condition of things was such that there would seem to have 
been then no bar to the registration of the lease and on the 
other hand rent js now being paid not under the lease but under 
the settlement of the year 1898. In the peculiar circumstances 
ofthe case and for the particular purpose in view it is in our 
opinion unnecessary to base our decision of the question before us 
on the question to what extent (if any) the relationship between 
Jagat Chandra and Shariatullah is governed by the lease or to 
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consider the effect of the various cases which were cited at the 
bar in connection with the provisions of section 85 of the Bengal 
Tenancy Act. It is sufficient to say that regard being had to the 
history of the land and of Shariatulla’s connection therewith 
to the sfatus quo when the proceedings under the Land 
Acquisition Act were commenced and to the probability that 
the state of things which then existed would have continued at 
any rate till the expiry of the term of ‘the present settlement, 
we see no reason to differ from the learned District Judge as to 
the proportion in which the balance of the compensation available 
after deducting the amount payable to Government should be 
divided between them. Such a division will in our opinion 
meet the justice of the case. 

In the .result, therefore, we hold that the compensation 
should be apportioned among the three parties concerned as 
follows. Government receives a rent of Rs. 20 from the property 
we need not consider the loss of Government Revenue from the 
present point of view—-and it loses a chance of enhancing the rent 
of the land after the termination of the 15 years. This will 
amount to something, though as we may suppose that the land 
is best used as a brick-field, it will not amount to much. We 
therefore, award to Government so much of the compensation 
as will correspond to thirty years’ purchase of the rent that 
accrued due in respect of the land which in this case is to be 
taken to includethe 15 percent. taken. As to the relative interests 
of Jagat and Shariatullah though the figure in the case may give 
us some indication of how to assess them we prefer to follow the 
plan adopted by the lower Court and direct that after Govern- 
ment’s claims have been settled, the balance of the compensation 
money shall be awarded to Jagat and Shariatulla in the 
proportions of 3 to the former and 7 to the latter. 

The appeal is allowed accordingly, and the case is remitted 
to the lower Court that the compensation may be awarded on 
the lines we have indicated. Jagat is entitled to his costs against 
the Government and Shariatulla to his against Jagat. 

The appellants will be entitled to their costs in the remand 
order in this case, both here and in the lower Court, 

We assess the hearing fee at Rs. roo to be divided 
according to the respective shares. 


H. P. C. Appeal allowed, 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. 
PARSANIA 
v. 


HARI CHARAN DAS.* 
Letters of administration— Mutt— Administration, 


A Mohunt is not an owner of the property of a mutt, and on his death a 
person claiming to be his successor in office cannot apply under the Probate 
and Administration Act for letters of administration in respect of the mutt 
property, when there are no assets to be administered. 

Mohunt Jib Lal Gir v. Mohunt Jaga Mohan Gir (1 followed. 

Where the object of the litigation was not to administer th estate left 
upon the death of the owner but merely to obtain a declaration of heirship 
so 88 to fortify the position of the successful party, in a regular suit that may be 

instituted, no grant of lettera of administration should be made. 

Lakshmi Narain v. Nanda Rani (2) followed. 

Appeal by the widow of the deceased Mohunt. 
The respondent claiming to be the chela of the deceased 
Mohunt made an application for letters of administration. The 


District Judge granted the application. 


Babu Khetra Mohon Sen for the Appellant. 

Babus Nogendra Nath Mitter and Btsso Nath Sen for the 
Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This appeal i is directed against an order for 
grant of letters of administration to the estate of one Mohunt 
Ganga Das who died in 1904. He appears to have left a widow, 
a daughter and a son, though he is described as a Mohunt ; the 
son came into possession of the properties, and had his name 
registered in the Collectorate and died in 1908. On the 2oth 
September 1909, the respondent claiming to be the chela of the 
deceased Mohunt made this application for letters of administra- 
tion. He stated explicitly that as an attempt had been made 
by the son of the deceased Mohunt to take possession of the 
estate, that is, the Asthal, a certificate might be granted to him 
under Act V of 1881. The District Judge granted the application 
because he was satisfied that the widow of the deceased Mohunt 
was endeavouring to keep the property as if it belonged to her 
husband personally. I is clear that this .order cannot be 
supported. — . BUE ' ME" 


— * Appeal from Gaian Decree No. 119 of 1910, dnit the deoision of 
F, 8, Hamilton, Esq., Distriot Judge of Purneab. "dated the 12th February, 1910. 
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* 


CIVIL. It was pointed out by this Court in the case of. Mohunt Fiò 
1912. Lal Gir v. Mohunt Yaga Mohan Gir (1) that a Mohunt ^is not 


the owner of the property of the mutt and on his death a person 
claiming to be his successor in office cannot apply under Act V . 
of 1881 for letters of administration in respect of the mut 
property. Itis further clear that there are no assets to be 
administered in this case. There is no suggestion that any 
debts have to be collected or any dues have to be paid. As was 
explained in the case of Lakshmi Narain v. Nanda Rani (2), 
where the object of the litigation appears to be not to administer 
the estate left upon the death of the deceased but merely to 
obtain a declaration of heirship so as to fortify the position of the 
successful party in a regular suit that may be instituted, no grant 
ought to be made, It is clear, therefore, that on both these 
grounds the appeal must succeed. ; 

The result is that this appeal is allowed, the decree of the 
Court below set aside and the application dismissed with costs in 
both the Courts. We assess the hearing fee in this Court at 
two gold mohurs. 


Pareanía 


v. 
Hari Charan. 





Mookerjee, J. 


A. T. M. Appeal allowed : Application rejected. 
(1) (1898) 16 0. W. N. 798. (2 (1908) 9 O. L, J. 116. 


Before Sir Asutosh Mookeryee, Knight, Judge, and Mr. Justice 
Beachcroft. 


PROSONNO KUMARI DEBI 
v 


1912, RAM CHANDRA SINGH. DEB.* ` 


July, 3. Letters of ad ministration— Debutter property— Probate and Administration Act 

— ( V of 1881), Seo, 37— Meno of appeal— Copy of decree not attached — Copy 
of deores, if can be receiced afterwards — Limitation Aot (XV of 1877), 
n Seo, 6. 


Letters of administration in respect of debuttsr properties cannot be 
granted when there is no estate to be administered, The applicant for letters 
of administration not being a beneficiary within the meaning of section 87 of 
the Probate aud Administration Act, that seotion is not applicable. 

Jib Lal Gir v. Jaga Mohan Gir (1) followed 
A Court has no power under the Code of Civil Procedure to exempt an 
appellant from the production of a copy of a deoreo against whioh the appeal 
is preferred. 


* Appeals from Original Decrees Nos, 173 and 148 of 1910, against the decrees 


i y S N. Mitter Esq, Mistriot Judge of Bankura, dated the 10th January, 


(1) 11898) 16 O. W. N. 798. 


Vou. XVIL} Higa odttat. 


Hem v. Jadud (1) and Binapant v. Sashibhusan (2) referred to. 

It is competent to a Court to make an order to the effect that a certified 
copy of the decree not attached with the memorandum of appel, be received 
at a late stage, if it is satisfied that the discretion vested in it under section 5 
of the Limitation Aot should be exercised in favour of the appellant, 

Appeal by the Objector. 

Application for letters of administration of certain debutter pro- 
perties. The properties were admittedly in the possession of Raja 
Ram Krishna Singh down to 1889, when he died leaving two 
widows. Upon his death the senior Rani became the s4edart and 
managed the properties till 1892, when she died. Shortly before 
- her death, she executed in 1891 an Arpannama or deed of gift 
in favour of one Nilmony Singh, who was then constituted 
the shebart of the debutter properties. Upon the death of the senior 
Rani, Nilmony Singh became the skebait and managed the 
properties till 1903, when be died leaving a minor son and 
a widow. The widow applied for letters of administration on 
behalf of her minor son, in respect of the dedutter properties. 
Tbe application was opposed by thejunior Rani, and, in her 
turn, she applied for letters of administration to that very 
estate, The District Judge granted letters of administration 
to the widow for the benefit of her minor son, to continue 
till the latter comes of age, but dismissed the application for 
letters of administration by the junior Rani. The junior Rani 
then preferred appeals to the High Court. In her memorandum 
of appeal, no copy of decree was attached. At the time of hearing 
ofthe appeal,it was explained inan affidavit that the copy of 
the decree tendered was obtained before the appeal was lodged 
in the High Court, that it was made over in proper time to the 
vakil who fled the appeal but that by a mistake, the decree 
was not attached to the memorandum of appeal when it was 
filed. . 

Babus Ram Chandra Majumdar, Biraj Mohan Majumdar, 
Amarendra Nath Bose and Hartbhusan | Mookerjee for the 
Appellant. . 

Babus Dwarka Nath Chakrabarti, Dwarka Nath Mitter, 
Monmotho Nath Mookerjee, Hira Lal Sanyal and Sarat Kumar 
Mitter for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against a decree 
, whereby letters of administrations, in respect of the debuiter 
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Orvit, properties of the Bishunpur Raj, have been granted to the 
1913. respondent, to continue during the minority of her son. The 
mt 


Prosonno Kumari Properties were admittedly in the possession of Raja Ramkrishna 


Singh down to 1889, when he died leaving two’ widows, the 
senior Rani Dhwajamoni and the junior Rani Prosanna Kumari. 


Mookerjee, J. Upon his death Rani Dhwajamoni became the shebatt and 


4, 
Ram Cnandra, 





managed the properties till 1892 when she died. It is alleged 
that, shortly before her death, she executed in 1891 an Arfannama 
or deed of gift in favour of'one Nilmony Singh who was thus 
constituted the shedatt of the  deóufier properties. This 
arpannama has not been produced or proved in this case, and 
the Court is, therefore, not in a position to pronounce any^* 

opinion upon the question ofthe execution of the alleged deed 
of gift by Rani Dhwajamoni and its true legal effect. It is 
stated, however, that upon the death of Rani Dhwajamoni, 
Nilmony Singh became the sAeba:? and managed the properties 
till 1903, when he died leaving a minor son Ram Chandra 
Singh and a widow Churamoni. On the 18th January, 1909, 
Churamoni' applied for letters of administration, on behalf of 
her; infant son Ram Chandra Singh, in respect of the débutter 
properties. The application was opposed by Rani Prosunno 
Kumari, the junior widow of Raja Ram Krishna Singh, and, in 
‘her turn,.she applied on the 18th April, 1909 for letters 
‘of administration to that very estate. The District Judge has 
'taken evidence and has come to the conclusion that the title 
‘of Rani Prosunno Kumari has been extinguished: by lapse 
of time, as the properties were in the possession of Nilmony 
Singh from the time of the death of Rani Dhwajamoni in 
1892 to the time of his death in 1903. In this view, the 
District Judge has granted letters of administration to Churamoni 

' for the benefit of her minor son, to continue till the latter 
comes of age. The District Judge has also dismissed the 
‘application for letters of ‘administration by Rani Prosunno 
Kumari. The present appeal has been preferred by Rani 
Prosunno Kumari against the grant of letters of administration 

to Churamoni. | 

A preliminary objection has been taken to the hearing of the 
appeal on the ground that the memorandum is not in conformity 
with the provisions ofthe Code of Civil Procedure inasmuch 
.asacopy of the decree was not attached thereto, It has not 
. been disputed on behalf of the appellant that this is a fatal 
defect and that the Court has no power under the Code to exempt 
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the appellant from the production of a copy of thé dectee 
against which the appeal is preferred :' Hem Chandra Bakshi 
v. F¥adub Chandra Bakshi (1), Binapani v. Sashibhusan (2). 
An application, has, however, been made on behalf of the 
appellant to the effect that a certified copy of the decree may 
now be received and allowed to be attached to the memorandum 
of appeal. It is competent to the Court to make an order of 
this description, if it is satisfed that the discretion vested in 
it under section 5 of the Limitation Act should be exercised 
in favour of the appellant. It has been explained in an affidavit 
that the copy of the decree now tendered was obtained before 
the appeal was lodged in this Court, that it was made over 
in proper time to the learned vakil who filed the appeal, 
but that by a mistake the precise nature’ of which cannot now 

be explained as the learned vakil has since then died, the decree 
| was not attached to the memorandum of appeal when it was 
fled. We are of opinion that the appellant ought not to suffer 
by reason of what was very possibly an accidental mistake or 
oversight on the party of her vakil. We,therefore, grant the 
application for extension of time aud direct that the copy of 
the decree now produced be accepted and attached to the memo- 
randum ofappeal We may add that a similar order was made 
by this Court in the case of Surf Kant Roy Chowdhry v. Sreehari 
| Bhattacharjee and others (3). — 

The question next arises, whether the order for grant 
of letters of administration ought to have been made. In, our 
opinion it is obvious that the order cannot be sustained. In fact, 
this case illustrates how statutory provisions may be abused 
‘and misapplied in a manner never contemplated. by their framers. 
The application of the respondent to the Court below purports 
to be one for letters of administration in respect of dedutter 
properties; but there s manifestly no estate which stands 
in need of administration. Even if it be assumed, as was held 
inthe case of Ranjit Singh v. Fagannath Prosad Gupta (4), 
that letters of administration may be granted in respect of 
.debutter properties in certain events, though the contrary view 
was indicated in Fib Lal v. Faga Mohan, (5), there is clearly no 
occasion for a grant here. There is no suggestion that any 
creditors have to be paid or that any debts due to the estate 


(1) (1901) 16 C, L.. J. 116, (3, (1909) R. A. 88 of 1908. 
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have to be collected ; in fact no foundation is laid for a possible 
theory that the estate really needs what is technically meant 
by administration. This is confirmed by what we have already 
stated, namely, that Nilmony Singh died in 1903 and the present 
application was not made til six years later; prima facie, 
therefore, there is no estate of which administration can be 
granted. But we may add that we are not satisfied that this 
is at all a case under section 37 of the Probate and Administra- 
tion Act of 1881. That section provides that where a person 
dies, leaving property of which he was the sole or surviving 
trustee or in which he had no beneficial interest on his owa 
account, and leaves no general representative or one who is 
unable or unwilling to act as such, letters of administration 
limited to such property, may be granted to the beneficiary 
or to some other person on his behalf. It has not been proved . 
that the infant on whose behalf the application has been made 
is a beneficiary within the meaning of section 37, and the case 
thus falls within the rule recognized in Jib Lal Gir v. Jaga 
Mohan Gtr (1. We are further of opinion that the application 
for letters of administration in this case is a transparent device 
to secure from the Probate Court a decision upon a contested 
question of title to the dedutter properties. But as laid down 
in Lakshmi Narain Chatterjee v. Nanda Rant Debt (2), Lalit 
Chandra Chowdhury v. Baikuntha Nath Chowdhury (3) and 
Farsanta v. Hari Charan (4), the Court will not allow the 
provisions of the Probate and Administration Act to be misapplied 
for such a purpose. Ifthere is any controversy between the parties 
as to the shebattshtp of the disputed properties, they must seek 
for its decision in a title suit properly framed for the purpose. 


The result is tbat this appeal is allowed, the. decree of the 
District Judge set aside and the application dismissed. 


It is conceded that the other appeal (R. A. 148 of 1910) 
stands on precisely the same footing. In that appeal, however, 
the.decree of the Court below willbe affirmed and the application 
for letters of administration will stand dismissed. "There wiil 
be no order for costs, here or below, in either of these cases. 


A. T. M. KR. A. No. 173 decreed: R. A. No. 148 dismissed, 
(1) (1898, 16 O. W. N. 798. (8) (1910) 14 O. W. N. 463. 


(2) (1908, 9 O, L. J. 116. (4) (1912) 17 O. L. J. 65. 





Vor. XVIII HIGH COURT. 


Before Mr. Fustice Sharfuddin and Mr. Fustice Coxe. 
MANE MAHAMMED NASYA AND ANOTHER 


v 


DHANI MAHAMMED AND OTHERS." 


Res judicata— Code of Ciril Procedure (Act V of 1908), Seo. 11— Rent, rate 
of— Quantity of land or area—ZIssue, incidental or guingto the rooi— 
Authorities, review of. 

The question of res judicata in rent suits is one of constant recurrence 
and the decision must depend on the circumstances of each case. 

In all such suits where questions of res j«dioata arise, what is necessary 
to see is this, namely, whether the decision in the former rent suit was given 
on an incidental point or on a question that went to the very root of the case. 

Where in a previous suit for rent, one of the issues was “ What is the 
jama payable by the defendants for the lands in arrears and for the period of 
action,” and the decree in that suit with regard to the rate of rent wasin the 
following terms, “That the rent in respect of the land claimed by the 
defendants be fixed at Rs, 16 per annum,” and, the plaintiffs and defendants 
of the rent suit were respectively plaintifis and defendants in a subsequent 
suit and the land for which rent was claimed in the rent suit included the land 
in the subsequent suit, in which the plaintiffs case was not that there was 
any alteration effected with regard to the annual rental fixed by the decree in 
the previous suit : 

Held, that the issue in the rentsuit involved three questions, nameiy, (1) 
what was the jama payable by the defendants for the land in arrears; which 
therefore included, (2, what wasthe landin arrears and 3) what was the 
jama for the period in question, and all those points were, therefore, directly 
and substantially in issue between the parties in the previous suit and could 
not be regarded as incidental only and that the question as to the area of the 
land was the sole question that was in controversy between the parties at the 
hearing and was the pointon which the whole decision turned, and that it 
went to the very root of the case and the decision of it must, therefore, be 
regarded as conclusive between the parties, and the subsequent suit is barred 
by the rule of res judicata. 

Nil Madhub Sarkar v, Brojo Nath Singha (1) distinguished. 

Appeal by the Defendants. 

Suit for £4as possession on establishment of title and in the 
alternative for recovery of rent of six plots of land. 

The facts and arguments appear from the judgment of the 

Court. . 

Babu Hara Prosad Chatterjee for the Appellants. 
Babu Brojo Lal Chakarvarty for the Respondents, c. A. v. 
The judgment of the Court was delivered by 


* Appeal from Appellate Deoree: No. 3188 of 1909, against a decree of Babu 
Annada Ohsran Sen, Subordinate Judge of Dinajpore, dated the 10th 
September 1909, reversing a decree of Babu Brish Chandra Chowdhury, Munsiff 
of Jalpaiguri, dated tne 818t August 1908. 

(1) (1893) I, L. R. 21 Valo, 236, . å 
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Sharfuddin J.—The plaintiffs brought the present suit for 
the establishment of their title to six plots of land mentioned in 
schedule (4a) of the plaint and also for khas possession ot 
those plots. There was also a prayer in the alternative to recover 
rent for those plots. 

The plaintiffs’ case is that the defendants were holding 
six plots and one Subratu was holding another six plots of 
land under them. Jt is alleged that this Subratu abandoned 
his holding and went away to Bhutan Duars and that since 
then the defendants have held all the twelve plots under a 
consolidated sama of Rs. 30 a year. They further say that 
they instituted Suit No. 461 of 1905 for rent against the 
present defendants in which the defendants denied holding 
Subratu’s ama and contended that their zama was only Rs. 16 per 
year and that that suit was decreed atthe admitted rate. On 
the above facts the plaintiffs brought the present suit. 

The defendants’ main contention in the present suit is that 
the question of the amount of rent payable, having been finally 
decided in the rent suit of 1905, and the six plots of land 
included in this suit being included in the eight plots ofthe 
previous rent suit, this suit is barred by the rule of res judicata. 

„The first Court dismissed the. suit on the ground that the 
findings of the previous rent suit operated as res judicata in the 
present suit. 

The plaintiffs thereupon appealed to the Subordinate Judge 
and the main question involved in that appeal was the question 
of res judicata. The Subordinate Judge relying on the cases of 


Sakadeb Dhali v. Ram Rudra Haldar (1) and Rajendra Natk 


Ghose v. Tarangint Dasi (2) held that the suit was uot barred by 
the rule of res judicata. 

The defendants have appealed to this Court and the only 
point urged on their behalf is that the present suit was rightly 
dismissed by the first Court and that the second Court was wrong 
in holding that the findings in the previous rent suit did not ; bar 
the présent suit, 

The question involved in the present appeal is one of 


constant recurrence and the decision must depend on the circums- 


tances of each case. In all such suits wnat is necessary to see is 
this—namely, whether the . decision in the former rent suit Was 


‘ given, on an incidental. point or on a question that, went to the 
very root of the case. 


(1) (1906) 10 Q, Wi N. 820. 2) (1904) 10. L. J, 248, . 


Vou. XVIL] | HIGH COURT. 


In Suit No. 461 of 1905 one of the issues was; "What is 
the sama payable by the defendants for the lands in arrears and 
for the period of action ?” In that suit the plaintiffs attempted 
to show that the defendants were in occupation, in addition to 
their own sama, of the lands of one Subratu. The decree in that 


suit with regard to the rate of rent was in the following terms: ` 


“that the rent in respect of the land claimed by the defendants 
be fixed at Rs. 16 per annum." 


. From the above itis clear that the question whether the 
defendants were or were not also holding the Jama of Subratu 
was not an incidential question. 


The plaintiffs and defendants of the rent suit are respectively 
plaintiffs and defendants in the present suit and the land for 
which rent was claimed in the rent suit includes the land in the 
present suit. 


Theissue in the rent suit as quoted above involved three 
questions ; (1) what was the sama payable by the defendants 
for the land in arrears ; which therefore included (2) what was 
the land ia arrears and (3) what was the /ama for the period in 
question. All these points therefore were directly and sub- 
stantially in issue between the parties in the previous suit. 


On behalf of the parties reference has been made to various 
authorities of this Court. The first is the case of Bakshi v. 
ANizamuddi (1) It was held in that case that where in a rent 
suit a judge tries the question “what is the yearly rent?” 
and gives judgment upon it, that decision is res judicata 
, between the parties. The second is the case of Zfurry Behari 
Bhagat v. Pargun Ahir (2). In this case it was held that the 
question as to the rent payable for the period covered by the 
first suit was res yudtcata but that it did not follow that the 
decree in that suit operated as res-udicaía, and conclusively 
determined the rate of the rent payable for the year in respect 
of which the subsequent suit was brought, as that depended on 
whether the previous decision was that the plaintiff should 
recover from the defendant the sum admitted by him to be due, 
or that the sum so admitted to be due was the proper amount 
payable for the holding. The third is the case of Upendra 
Kumar Chakravarti v. Sham Lal Moudol (3). In that case it was 
held that when the defence of a tenant, that the landlord was 
entitled to rent for a lesser area of land than was stated in his 


(1) (18921 I, L. B. 20 Calo. 505. 
(2) (1890) I. L. R. 19 Oale, 656. — (8) (1907) 11 Q. W. N. 1100, 


73 


Orrin. 


1912. 
Mane Mahammed 
ø. 
Dhani Mahammed. 


Sharfudddin, J. 


14 - 


OIVIL 


Ld 


1912, 
Mane Mahammed 


v. 
Dhani Mahammed. 


Sharfudddin, J, 


AA 


\ 


TAR vauuuTia LAW JUUMAAL, (Vor. XVIL. 


claim, was rejected on the merits in a previous suit, he was 
precluded from raising the same defence in a subsequent rent 
suit by the rule of ves sudicatz. Tne fourth is the case of 
Rajenara Nath Ghose v. Tarangint Dasi (1). In this case it was 
held that if the rent is claimed at a certain annual rate, on the 
simple ground of rent having been paid at that rate in the 
preceding year, it cannot be said that an issue as to the annual 
rate of rent generally is a direct issue in such a suit; on the 
other hand if the rent is claimed at an annual rate alleged to 
have been settled by a binding contract between the parties, 
either written or verbal, and the Court proceeds to try the 
question, what is the yearly rent payable according to the 
contract set up, that question must be taken to be directly in 
issue in the case. The fifth is the case of Dwarka Nath Roy v. 
Ram Chand dich (2). She question referred to the Full Bench 
was ‘Whether a decision in a suit for rent brought by a 
plaintiff against a person who is alleged to have been his tenant 
in respect of certain land, operates as res judicata in a subsequent 
sult brought by the same plaintiff for establishment of his title 
to the land.” The answer given by the Full Bench was in the 
negative. In the subsequent case the parties were not identical 
as the rival proprietor was added as a party. The sixth case 
is the case of Wil Madhub Sarkar v. Brojo Nath Singha (3). 
In that case it was held that the rejection of the defence that a 
portion of the holding was in possession ofthe plaintiff himself 
was not res judicata in a subsequent suit between the same 
parties for later periods and the lower Court was directed to 
determine the question as to the amount of rent for the 
subsequent period on the evidence adduced. The facts of that 
case are quite distinguishable from the facts of the present case. 
In that case the question in the previous suit was what was due 
as rent from the defendant who had alleged that he held lesser 
area than that for which rent was claimed, The onus was on the 
defendants, who failed to discharge it and the decree was passed 
for the full amount claimed. In the subsequent suit the 
defendant set up the same plea and it was held that the decision 
in the previous suit was not res judicata as a mere failure of the 
defendant to prove what he tried to provein the previous suit 
would not prevent him from proving it in a subsequent suit 
for rent of the same holding for subsequent years, because in the 


(1j (1904) 1 C. L. J. 248, 
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-previous suit the Court did not definitely determine the area 
of the land in defendant’s possession and the question decided in 
that suit was not one of area but only one of the amount of 
money which the plaintiff was to recover for the years then 
in question. 

From a review of the authorities mentioned above, it is 
manifest that a decision on a matter in a previous rent suit 
operates as res judica‘a in subsequent suit if the matter in 
question is directly and substantially in issue ia both the suits. 
As already observed the question involved in both the suits now 
under consideration was, whether Subratu’s holding came into the 
possession of the present defendants, whether they were liable to 
pay rent for that holding, and what was the rent of the holding. 
It was held in the previous sutt that the defendants were liable 
to pay rent at the rate of Rs. 16 per annum for a holdihg which 
included the land now in suit. In the subsequent suit the 
plaintiffs’ case was not that there was any alteration effected 
with regard to the annual rental fixed by the decree in the 
previous suit. It is clear that in the former suit the question 
whether the defendants held Subratu’s six bighas as part of the 
holding in suit, though it may not have been stated in the 
pleadings, was the sole question that was in controversy between 
the parties at the hearing and was the point on which the whole 
decision turned. It went to the very root of the case and the 
decision of it must therefore be regarded as conclusive between 
the parties. We must hold, therefore, that the suit is barred 
by the rule of res judicata. 

Accordingly the appeal is decreed and the suit dismissed 
with costs of all Courts. 


H. P, C. i Appeal allowed, 


Before Str Asutosh Mookerjee, Knight, Fudge, and Mr. Fusttce 
Beachcroft. 


RAMDAS HAJRA 
v. 
SECRETARY OF STATE FOR INDIA.* 

Publio serrant, dismissal of— Board's Rules, 1902, Seo. 14— Dismissal in 
contravention of Rules—Deolaration—Jurisdiotion-——Ciril Court—Specifio 
Relief Aot (I of 1877), Sac, £2-—Notification, if juatifiables 

The plaintiff, who was a public servant, was pgosecuted for certain offences 


* Appeal from Original Decree No. 557 of 1008, against the decision of 
Babu Ambika Charan Mukerjee, Subordinate Judge of Burdwan, dated the 
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under the Indian Penal Code but was acquitted The Collector in whose office 
he was employed, however, dismissed him in consequence of facts or circum- 
stances brought to his notice, but not elfcited at the judicial trial, without giving 
him opportunity to explain them : 

Held, (per Mookarjee J.), that the Oollector was bound to hear him before 
he was dismissed. The exception mentioned in Board's Rules, 1902, page 70, 
section 14, contemplates cases where the public servant has been convicted ata 
judiojal trial. 

Per curiam, Except when it is otherwise provided by statute, all publio 
officers and servarts of the Crown hold their appointments at the pleasure 
of the Crown; and all, in general, are subject to dismissal at any time without 
cause assigned, What the Crown can do independently of any enquiry and 
without the assignment of any reason, cannot be questioned in a Qourt 
of law on the ground that the enquiry has not been satisfactory or in proper 
form, or that the reason assigned is unsound and open to criticism. 

A suit for damages for wrongful dismissal cannot be maintained against 
the Seoretary of State. 

Section 42 of the Specific Relief Act does not sanction every form of 
deolaration but only a declaration that the plaintiff is entitled to a speociflo 
legal charaeter or right as to property. 

The plaintiff was not.entitled to & declaration that the dismissal had been 
in contravention of the Rules, because it did not fall within the scope of 
section 42 of the Specifle Relief Act, nor, could it lead up to any consequential 
relief against the Crown which the Court was competent to grant. 

The Government acted within its righta when it notified the fact of the 
dismissal of the plaintiff, solely with a view to prevent his re-employment in 
Government service in any capacity. The publication of the notification 
did not entitle the plaintiff to any relief against the Secretary of State. 

Appeal by the Plaintiff. 

Suit for declaration that the plaintiff was wrongfully 
dismissed from Government service. 

The material facts and arguments are sufficiently set forth 
in the judgment of Mookerjee J. 

Babus Dasaratht Sanyal, Monmotha Nath Mukerjee, Amar 
Nath Bose and Hira Lal Chakrabarti for the Appellant. 

Babu Ram Charan Mitra for the Respondent. Cy Ay Vi 


The judgments of the Court were as follows: 


Mookerjee J.—This is an appeal on behalf of the plaintiff 
in a suit for declaration that he has been wrongfully dismissed 
from Government service and for recovery of arrears of salary. 
On the 12th August, 1890, the plaintiff was appointed to a 
ministerial post in the Burdwan  Coliectorate. On the rath 
November, 1900, he was suspended. He was subsequently 
prosecuted along with two other persons for offences under 
sections 116, 161 and 466 of the Indian Penal Code. The jury 
returned a somewhat ambiguous verdict which was interpreted 
by the Sessions Judge as a verdict of not guilty. The Sessions 


* 
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Judge made a reference to the High Court under section 307 aids 
of the Criminal Procedure Code, as he disagreed with the 1912, 
verdict of the jurors. This Court ultimately acquitted the accused fiumdus Hae 
on the 20th May 1902 : King Emperor v. Chidghan Gossatn (1). us 
Recretary of State 
The Collector subsequently perused the records and came to the for india. 
conclusion that although the appellant had been acquitted by the ales. di 
High Court, he was really guilty of abetment of bribery and ers 





forgery. He based this conclusion, not merely on the materials 
contained in the record of the criminal trial, but also on several 
matters connected with the case, of which, in his own words, 
both the Sessions Jzdge and the High Court were unaware. 
Phe Collector, before he came to this adverse finding, did not 
call upon the appellant to show cause why he should not be 
dismissed ; he stated explicitly that, had he not been prosecuted, 
he would have been called upon to show cause. Under these 
circumstances, on the 3rd October, 1902, the Collector dismissed 
the appellant from Government service with effect from the 
date of his suspension. A notification dated the 2oth July, 1903, 
was subsequently issued in the ‘Calcutta Gazette of the 22nd 
July, 1903, to the following effect: “Ramdas Hajra, late a 
. Mohurur of the Burdwan Collectorate, baving been dismissed 
C from Government service, is debarred from re-employment in any 
" capacity under Government.” The appellant sent representations 
to the Local Government as also to the Government of India 
but with no effect, Theorder of the Government of India was 
passed on the 4th December, 1905, and was communicated to 
the plaintiff on the 20th January, 1906. On the 17th January, 
1907, the plaintiff commenced this action against the Secretary 
of State for India in Council, substantially for declaration that he 
bad been improperly dismissed from Government service; he 
prayed also for recovery of a small sum of Rs. 17 as arrears of 
salary, but this part of the claim has not been pressed in this 
Court. The plaintiff further stated that he would subsequently 
sue the Secretary of State for damages for wrongful dismissal. 
The claim was valued for purposés of jurisdiction at Rs. 5,117, 
The prayers in the plaint were in these terms: (1) a decree 
may be passed, declaring that there were no adequate reasons 
for dismissing the plaintiff from his said post, and that, under the 
Government Rules, the plaintiff's name was not fit to be 
published in the Calcutta Gazette or in any other newspapers 
of the Government ; (2) it be declared that the statement that 


(1) (1902) 7 C. W. N. 185. 


- * 


78 


CIVits. 


aPHEIRIB PAVO 


1912. 


Mame 
Ramdas Hajra 


t. 
Secretary of Satate 
tor India. 


Mookarjer, J. 


—nQ— 


Tuk OALOUPTA LAW JOURNAL. ( Vor. X VIT. 


the plaintiff was dismissed as guilty of heinous offence, which was 
published, is untrue, and that the said publication should not 
remain published ; (3) it may be declared that the said dismissal 
and publication were due to the deep-rooted malice of the 
Sheristadar Babu Tinkari Sarkar against the~plaintiff, and were 
done by him and throvgh his exertion; (4) that a decree may be 
passed for Rs. 17-11 as. 15 gds. claimed by the plaintiff as due 
for his salary ; (5) that a decree be passed for the costs of the 
suit. On behalf of the Secretary of State for India in Council, 


A 


the suit was defended on the ground that the plaint did not , 


disclose any cause of action, and that the plain'iff had not beer 


unjustly dismissed and had not suffered in the estimation of the 
publie. The Sudordinate Judge has dismissed the suit on the 
ground tbat the plaintiff has no cause of action and is not entitled 
to any ofthe declaration$^he seeks. The claim for arrears of 
salary bas not been entertained, as it was cognizable in a Court 


of inferior jurisdiction, and no reference has been made to this 


part ofthe case in the course of the arguments addressed to 
this Court. But it has been strenuously argued that the 
plaintiff ought not to have been dismissed without an opportunity 
afforded to him to make his defence, that he has been seriously 
prejudiced by the ex parte order of dismissal passed in contraven- 
tion of the rules prescribed by Government, and that, even if the 
plaintiff is not entitled to be restored to Government service, 
he is at least entitled toa declaration that his dismissal has not 
been made in accordance with the prescribed rules, 

I am clearly of opinion that the plaintiff ought to have been 
heard before he was dismissed from Government service. The 
Collector wholly misunderstood the scope and effect of the rules 
on the subject, when he held that as the plaintiff had been 
prosecuted, he need not be called upon to show cause why he 
should not be dismissed. The plaintiff had been acquitted by 
this'Court at the criminal trial. His dismissal was not and could 
not be based on the ground*that he had been convicted of a 
criminal offence. The Collector proceeded on the ground that 
he had other evidence before him, of which both the Sessions 
Judge and the High Court were unaware; his decision was 


consequently founded upon matters which the plaintiff was ~ 


allowed no opportunity to rebut. Under these circumstances, the 
Collector was bound to hear the plaintiff before he was dismissed. 
The rule on the subject will he found in the Board's Rules, 1902, 
page 70, section 14. The Resolution of the Government of 


m 
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India dated the 29th July, 1879, mentioned there explicitly C1ViL, 
requires that (except in the cases of public servants who are 1912, 


: dismissed in consequence of facis or inferences elicited at a tumndes Hai 
judicial trial) in all cases of removal or dismissal, the charge t. 
against the public servant concerned shall be reduced to writing, i 
and that the decision thereon shall also be in writing. The rule e 

i Hovkerjea, J. 
further provides that when witnesses are examined, they should, -— 
when possible, be heard in the presence ofthe accused, who 
should be allowed to cross-examine, and a memorandum of the 
evidence shall be placed on the record. Tne Rule specifically 

EUM that substantial compliance with these orders is not 
sufficient, that they are to be strictly carried out, and that 

Commissioners and other appellate offi.ers are precluded from 

confirming orders of removal or dismissal passed in contravention 

of these orders. The present case is plainly not covered by 

the exception ; the plaintiff was not dismissed in consequence 

of facts or inferences elicited at a judicial trial; he had been 

acquitted, and he was dismissed because of facts or circumstances 

brought to the notice of the Colleccor bur not known either to 

the Sessions Judge or to the High Court. The exception clearly 

contemplates cases where the public servant has been couvicted 

at a judicial trial ; as the Government of Bombay put it in their 

Proceedings dated the 16th October, 1883, paragraph 13, (Board's 

Rules, 1902, page 91), a public servan', unless himself convicted 

at a judicial trial, has a right to defend himself departmentally 

against any imputation that he may have therein incurred ; 

and this view is in accord with the Despatch of the Court of 

Directors of the East India Company, No. 42 of 6th August, 

1851, as to the effect of section 4 of Regulation 1 of 1829. 7 

There can, in my opinion, be no room for controversy as to the 

true scope of the exception, and that this view is correct is 

conclusively established by the form in which the Rule stands 

in the latest edition of thé Board's Rules. J must take it, there- 

fore, that the Collector misunderstood the effect of the Rule and 

acted in ‘contravention thereof when he dismissed the plaintift 

without any opportunity afforded to him to make his defence ; 

he has, consequently, a grievance, namely, that he has been 

dismissed without a hearing and without an opportunity of 

justifying himself. It is worthy of note that, at the hearing before 

us, no suggestion was made on behalf of the Crown that the 

Court sbould not consider whether or note the plaintiff was 

dismissed in contravention of the Rules. On the other hand, 
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 OIVIL. the matter was elaborately discussed for three days by the learned 
1912. vakils on both sides with great ability, till the learned Government 
Pleader was constrained to admit, with the fairness which ^? 
t. always characterises his arguments, that the plaintff had been 
Becretary of Btate : 
for India, dismissed in contravention of the Rules. I cannot appreciate 
Mookerjee, J. why, under these circumstances, the Court should hesitate in the 
XS remotest degree to express its opinion upon the merits of the 
case; it is wholly immaterial that such conclusion may show 
that the officers of the Crown have failed to follow the prescribed 
Rules. It is not right till we know what has actually happened, 
to pronounce an opinion upon the question whether the Court 
is competent to grant the relief claimed. The question now 
arises, whether, in the events which bave happened, the plaintiff 
has any remedy against the Crown bya suit in the civil Court. 

Itis now firmly settled that, except where it is otherwise 
provided by statute, as in Gould v. Stuart (1), all public officers 
and servants of the Crown hold their appointments at the pleasure 
of the Crown : Dunn v. Queen (2); and all, in general, are subject 
to dismissal at any time without cause assigned; Jn re 
Tufnell (3), Young v. Adams (4), Exp. Robertson (5), Shenton v, * 
Smith (6), Grant v. Secretary of State for India (7) and Dickson v, » 
Combermere (8) ; nor will an action for wrongful dismissal be enter- 
tained. As Sir William Anson puts it (Law and Custom ofthe 
Constitution, Vol. 2, Part I, page 221, third edition, 1907) all 
offices are held either "at pleasure or during good behaviour, "' 
and, unless it is otherwise stated, their occupants hold “at 
pleasure," This principle has been repeatedly recognised in the 
Courts of this country. Voss v. Secretary of State (9), King v. 
Secretary of State (10) and Cursetjt v. The Secretary of State(11). It 
is plain, therefore, that the plaintiff was liable to dismissal at any 
time without cause assigned. What the Crown could do indepen- 
dently of any enquiry and without the assignment of any reason, 
cannot very well be questioned in a Court of law on the ground 
that the enquiry has not been satisfactory or in proper form, or 
that the reason assigned is unsound and open to criticism [see 
the observation of Denman C. J. in Zn the matter of Poe (12).] 


y 
Ramdas Hajra 


(i (1898) A C 575. (f^ (1858) 11 Moo, P. ^. O 288. 
(2) (1898) 1] Q. P. 116 (119°, (A) (1895) App. Cares 229. 

(3. CRTGV 3 Oh. D, 164, (7) (1877 20 P. D. 445. 

(4) (1898) A C. 46^ (R1 (1868) 8 Fos. & Fin. 527. 


(9) (1908) T, T, R. 83 Cale. 669 

(10) (1908) 13 0. T. T 8567; 15 C. W. N. 486. 
(1) (1902) J. T. R. 27 Bem. 189 

(12) (1833, 6 B, & Ad, 081:688., l 
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It is thus impossible to hold, as his tenure of office was so 
precarious, that the plaintiff can successfully claim any relief 
against the Crown. It has been suggested, however, that relief 
may be afforded to the plaintiff by a declaration on either 
or both of two grounds, namely, first, that he has been dismissed 
in contravention of the Rules, and secondly, that his dismissal ought 
not to have been notified. In my opinion, he cannot possibly claim 
relief on either of the two grounds mentioned. The plaintiff is not 
entitled to a declaration that his dismissal has been in contra- 
vention of the Rules, because it does not fall within the scope 
of section 42 of the Specific Relief Act, nor, can it admittedly 
lead up to any consequential relief against the Crown which 
the Court is competent to grant. Section 42, as was explained 
in Deokals Koer v. Kedar Nath (1), does not sanction every 
form of declaration but only a declaration that the plaintiff is 
entitled to a specific legal character or right as to property. Now, 
there is obviously no claim by the plaintiff as to right to any 
property ; can we then say that he hasa claim or title to any 
legal character which the defendant is interested to deny? The 
question must obviously be answered in the negative. The 
Court invited the learned vakil for the appellant in the course of 
argument, to frame a declaration which the plaintiff may seek in 
this case in the terms of section 42; his endeavoursto frame 
such a declaration was entirely unsuccessful ; the only declaration 
he could suggest was that the plaintiff had been dismissed contrary 
to the Rules. In my opinion, although the dismissal has been 
contrary to the Rules, the plaintiff cannot be granted sucha 
declaration under section 42 ofthe Specific Relief Act. Nor is 
the Court able to grant the plaintiff any relief on the ground 
that his dismissal should not have been notified. It has been 
argued with reference to the Resolution of the Government of 
India, dated the 15th June, 1895, (Board's Rules, 1902, page 84) 
that the very fact that his dismissal was notified implied tbat he 
had been dismissed for a heinous offence, as indeed was stated by 
the Collector in his order of the 3rd October, 1902. It has been 
urged that, in this view, the notification ofthe dismissal of the 
plaintiff amounted to a libel on his character. J am unable to 
accept this contention as well-founded. The plaintiff has not 
sued tbe Secretary of State for India in Council for recovery 
of damages for libel; if he had made the attempt, his suit 
would have been liable to dismissal on the principle explained 


(1j (19012) I. L, BR. 89 Calc. 701; 16 0. W. N, 888 
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CIVIL, in Grant v. Secretary of State (1) and Cursetji v. The Secretary of 
1919. State (2). The former of these cases arose under somewhat peculiar : 
—mM 


circumstances. By a general order it was declared that all un- 
t. „employed Indian officers, ineligible for public employment by reason 
Beoretary of State ° . i i : 
for India, of misconduct or physical or mental inefficiency, should be removed 
; to the pension list. Under this order, the plaintiff was removed 
to the pension list, and a notification of such removal was 
published in the Gazette of India. It was ruled, on demurrer, 
that no action lay either for the removal of the plaintiff or for 
the official publication of the fact, although special damage was 
alleged. See also Doss v. Secretary of State for India (3) and œx 
Over. v. Lord William Bentinck (4). lt is manifest, therefore, 
that the plaintiff cannot sue the Crown for libel, nor can he ask 
for a direction upon the Secretary of State that the notification 
be cancelled or withdrawn. Besides, the notification by itself 
is harmless ; it merely states the fact that the plaintiff has been 
dismissed from Government service, and the object of the noti- 
fication is to guard against the possibility of his re-employment 


Ramuus Hajra 





H cokerjes, J. 





in Government service in any capacity. But it is contended 
that as under the Resolution of the Government of India, dated 
the isth June, 1895, the dismissal of public servants is notified 
in the Gazette, only in two classes of cases, namely, frst, when it 
is necessary to notify the public of the removal from the service 
of an officer, whether because his appointment was previously 
gazetted or from any other cause, and, secondly, when it is 
specially desired to exclude from re-employment in the service 
of Government a public servant who has been dismissed for a 
heinous offence, such as fraud or falsification of accounts, the 
inference may be drawn that the plaintiff has been dismissed 
for such heinous offence. I am unable to hold that the plaintiff 
has any real grievance in this matter. The inference adverse 
to him could be drawn at best only by people familiar with the 
rule in question ; but, even such a person could not, from the 
mere fact of the notification, infer whether it had been issued 
on the first. or the second ground. The order of the Collector 
was not published, and the reason for the dismissal of the plaintiff 
has never been made public by the Government, in accordance 
with the well-recognised principle that the reason for the 
dismissal of a public officer should not be stated in the fotifica- 
tion regarding his dismissal even in cases in which a conviction 


(1) (1877) 2 O. P. D. 445. (8) (1875) L. B. I9 Eq. 509. 
(2) (1902) 1, L. R. 37 Bem. 189 — — (4) (1811) 3 Taunton 466. 
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has been obtained in a criminal Court. In fact, but for the OfVIL, 
publicity given to the order of the Collector in the present suit, 1912. 


no one outside the official circle need ever have known the Ramdas Hara 
grounds upon which his orqer: wa Pen: In my apon, the MN PS 
Government clearly acted within its rights when it notified the . for India. 
fact of the dismissal of the plaintiff, solely witli a view to prevent M wkerjee, ‘J. 
his re-employment in Government service in any capacity. The — 
publication of the notification, therefore, does not entitle the 
plaintiff to any relief against the Secretary of State. It may 
finally be added that although various imputations were made 
C against the Sheristadar Tincori Sarkar, he was not added as 
a party defendant and the third prayer in the plaint cannot 
consequently be granted. 
I hold accordingly that the suit as framed must fail ; but, in 
view of my conclusion that the plaintiff has been dismissed 
without a hearing as required by the Rules, each party will be | 
directed to bear his own costs throughout this litigation. 
Under clause 36 of the Letters Patent the view of the senior 
Judge will prevail upon the question of costs ; and if any sum 
has been paid or deposited by the appellants in that behalf it will 
be refunded to him. ` 
Beachcroft J.—1 entertain no doubt whatever that the suit 
of the plaintif does not lie and that the appeal must be dismissed. 
The first two prayers in the plaint are (1) that a decree 
may be passed declaring that there were no adequate reasons for 
dismissing the plaintiff from his said post and that under the 
Government Rules the plaintiff's name was not fit to be published 
in the Calcutta Gazette or in other newspaper of the Government ; 
(2) that it be declared that the statement that the plaintiff was 
dismissed as guilty of heinous offence which was published is 
untrue and that the said "publication should not remain 
published. 
In arguing the appealthe learned pleader for the appellant 
has conceded that the declaration asked for in the first part 
of the first prayer cannot be given, but he presses for the 
declaration asked for in the second part of the first prayer and 
in the second prayer. _ T UM 
The case in which declaratory decrees can be made was 
recen'ly considered by this Court in the case of Deokals Koer 
v. Kedar Nath (1) and on the authority of that decision and the 
plain words of section 42 of the Specific Relief Act it is clear 





(1) (1912) I. L. R. 89 Cale, 704 ; 16 0. W. N. 838. 
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CiviL, . that the plaintiff cannot get the decree which he seeks for in 

1912. the suit. 
andas Hait Apart from the NUUS ofthe statuteit is clear that the suit 
t. . must fail on general principles. It is settled by a long course of 

. Becretary of State Ws ; i s 

for India, decisions that in the absence of a statute to the contrary the 
Binko a Crown can dismiss its servants at picdsures and that the servant 
— .has no remedy against such dismissal. If the Crown can so 


dismiss its servants, there can be no reason why it should not 
-notify the fact of a dismissal and forbid re-employment. The 
. Government notification in the present case does no more than 
that it consists merely of a statement of fact and an order. uL 

But the plaintiff objects that the effect of the notification is 
to prevent his getting employment anywhere because it amounts 
to a statement that he was guilty of a heinous offence, In fact 
it does not amount to such a statement conceding however, for 
the purpose of argument that the construction might reasonably 
be put on the notification that it amounted to a statement that 
he had been dismissed on the ground that he had been guilty 
of a heinous offence, I am of opinion that no suit lies. In that 
view it is in effect one for defamation, not it is true for damages, 
but for a declaration that he has been defamed. But he could 
not maintain a suit for damages for defamation: Curseit v. 
Secretary of State (1). In effect the plaintiff is trying to do 
indirectly what he cannot do directly. The Court will not give 
a declaration that a plaintiff has suffered an injury if it is 
powerless to give compensation for that injury. 

I purposely refrain from expressing any opinion on the 
question whether the plaintiff's dismissal was in accordance with 
the Government's Rules or not. I think thatis a question into 
which we ought not to enter. Ifthe suit does not lie we ought 
not to look at the merits. For if we say the dismissal was not in 
accordance with the Rules, I think we practically stultify ourselves, 
for we give in our judgment the declaration which we say we 
cannot give in our decree, and encourage the institution of 
untenable suits. 

. l accordingly agree in dismissing the appeal. I consider 
the respondent is entitled to costs, though possibly Government 
may not wish to enforce them. 

A. T. M. Appeal dismissed, 
(1) (1902) I. L. R, 27 Bom. 189. 
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Before Mr. Fustice Chitty and Mr. Fustice Carnduff. 
DANOO DARJEE 


V. 


MOMATAJODDI BHUIYA AND oTHERS.* 
Git— Musha— Mahomedan Law—~Possession— Intention, 


Possession taken under an invalid gift of msha, transfers the property 
according to the doctrines of both the Shia and Sunai Schools, 

Muhammad Mumtaz v. Zabaida Jan (1) followed. 

In cases of gift of immovable property by a Mahomedan, ít 1a not necessary 
that the donee should aotually and physically vacate the property, the 
subject of the gift. If thereisa olear intention on the part of the donor to 
make the gift aud to give up the property to the donee, the gift is valid. 

Shaik Ibhram v. Shaik Suleman (2) and Humara Bibi v. Najmunnissa 
Bibi (8) followed. 

Appeal by the Plaintiff. 

Suit for joint &£4as possession of certain raiyati lands. 

The disputed property originally belonged to one Sajwal 
Darjee. The plaintiff claimed it as one of Sajwal's heirs. The defen- 
dants Nos. 3 and 4 were the grandsons of the said Sajwal. Sajwal 
made a gift of the disputed property in favour of his daughter's 
sons, the defendants Nos. 3 and 4. The donees came to reside 
with the donor before the date of the gift and from the date of 
the gift they assumed possession of the property and took over 
the cultivation of the land. The donor remained in his old age 
in the house and lived with the donees till his death. No 
mutation of names was made until after the donor's death and 
the rents paid by the donees were paid in his (donor's) name. 
On these facts, the lower Courts dismissed the suit. 

Babu Kritanta Kumar Bose for the Appellant. E 

Moulvis Serajul Islam and Zahadur Rahim Zahed for the 


Respondents. 
The judgment of the Court was delivered by 


Chitty J.— Tnis appeal arises out of a suit by one Danoo 
Gazi for joint Aas possession of certain rayati lands which 
belonged to. one Sajwal Darjee and which the plaintiff claimed 
as one of Sajwal's heirs.' Sajwal died leaving a widow and three 
graudsons—-sons of his daughter. The contest in this case is 
between the plaintiff and the defendants Nos. 3 and 4 who are 
two of those grandsons. The third grandson Afizuddi is dead 


*Appeal from Appellata Dacree No. 2813 of 1907, against the deoree of 
Baba Hari Lal Makharjee, second Subordinate Judge of Tipperah, dated the 
17th September, affirming tht of Biba A shatosh. O eerie second Munsiff of 
Ohandpur, dated the 5th February, 1907. 


(1) (1889) I, I. R. 31 All. 460.- 
(2) (1884) I. L. B. 9 Bom. 146, — (8) (1905) 1. L. B, 38 AlL 147, 
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OIVIL. and his representatives are slso on the record. Some 6 or 7 years 
1909. before his death, Sajwal executed two deeds of gift, one in favour 


Paton Dares of his wife of a four anna share of certain of his properties 
including the homestead and the other in favour of his 3 grand- 
sons of a quantity of 11 kanis, I ganda, 1 krant of land situated 
GUAN within certain boundaries and bearing a yearly rental of 
Rs. 19-4-0. The only question in this aspeal is whether the 
deed of gift ia favour ofthe grandsons is validas against the 
plaintiff who is one of the heirs of Sajwal. As to the deed of gift 
in favour of the wife of Sajwal, it may at once be stated that she, 
in a suit which was brought by her to recover her share under 
the gift, admitted that she had never had possession of the land and 
her suit was, accordingly, dismissed. She, therefore, only got the 
share in her husband’s estate to which she would be entitled by 
inheritance'as his widow, namely a one-eighth share. 


e 
Momatajoddi, 





With regard to the deed of gift in favour of the three 
grandsons, two points have been urged before us, frst, that there 
was no such possession as would be sufficient, under the 
Muhammadan Law to complete the gift in their favour, and 
secondly, that the gift was contrary to the doctrine of Musha: 
On the second point, we need only refer tothe case of Mukhammad 
Mumtaz Ahmad vy. Zubatda Fan (1); their Lordships of the 
Privy Council stated the authorities referred to show that 
possession taken under an invalid gift of Musha transfers the 
property according to the doctrines of both the Shia and Sunni 
Schools.” They further added that the doctrine relating to the 
invalidity of gifts of Musha is wholly unadapted to a progressive 
state of society and ought to beconfined within the strict rules. 
So far as the present case is concerned, it is sufficient to say that 
if the question of possession is found in favour of the defendants 
Nos 3 and 4, the gift, even assuming it to be invalid as being 
contrary to the doctrine of Musha would be valid by reason of 
that possession. So far as the question of possession goes, both 
the Court of first instance and the lower appellate Court have 
come to a distinct finding that possession was given to the donees. 
It appears thatthe grandsons came to reside with Sajwal before 
the date of the gift ; that at any rate from the date of that gift 
they assumed possession of the property and took over the 
cultivation of the land. The donor, itis true, remained in his old 
age in the house and lived with his grandsons until he died., It is 
also true that no mutation of names was made until his death and 


(1) (1889) I. L. B, 11 AIL 460. 
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that the,rents which appear to have been paid by the grandsons 
were paid in his name. The question now is whether those facts 
are sufficient to negative the finding of possession in favour of the 
donees. ' The case of Shatk lbhram v, Shatk Suleman (1), 1s an 
authority for saying that for the purpose of completing a gift of 
immovable property by delivery and possession no formal entry 
‘or actual physical departure is necessary. It is sufficient if both 
donor and donee are present, and an unequivocal intention to 
transfer has beea manifested. This case was followed by the 
Allahabad High Court in ZZumera B10 v. Najmunnissa Bibi (2), 
where it was held that in all cases of gift of immovable property 
it is not necessary that thé donee should actually and physically 
vacate the property, the subject of the gift. We think that those 
cases are sufficient authority for holding in this case that, though 
Sajwal did not actually vacate the homestead where he resided, 
still there might be and the lower Courts: have held that there was 
a delivery of possession to the donees, the grandsons, under the 
deed of gift. The case in this respect differs from the precedent 
which .the learned pleader for the appellant cited from 
Macnaghten's Principles and Precedents of Mahomedan Law, p. 231 
Case XXII. There it was simply stated that the donor did not 
relinquish the possession ani that the donor and the donee 
continued jointly seized ofthe property. given. But here, there is 
a finding and that of fact by both the lower Courts, that, although 
he continued to reside in the house and although there was no 
mutation of names, Sajwal did give up possession to his grandsons. 
Tnat there was a clear intention on his part to make the gift and 
to give up the property to his grandsons has been found by the 
lower Courts and there can be very little doubt as to that 
intention. We think, Mee that the appeal fails and must be 
dismissed with costs. 


A. T. M. Afpeal dismissed. 
(1) (1834) I. L, R. 9 Bom, 146. (2) (1905) I. L. R. 28 All, 147. 


Before Mr. Fustice Mookerjee and Mr. Justice Carnduf. 
MATHURA PROSAD 

` : v. 
RUKMINI KOER.” 


Ekrarnama— Consirno'ion—Maintananos in favour of two persons—Joint-tenant 
or lenani-in-o0mmon— Arrear of MEE A D E Certificate 
. Aot (VIL of 1888), Seo 4— Interest, 


a Natt from Original Decree No 554 of 1909, againat the decree of Babu 
Pay h, Subordinate J udge of Durbhanga,, dated the 22nd June, 1908. 
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It is the duty of & Court to ascertain the true intention of the grantor as 
expressed by the language used by him. 

Where the object of the grantor was to provide for the maintenance of 
two persone, he could not have intended that on the death of one, the other 
should be left without any provision for maintenanoe, 


When a grant is made for maintenahce in favour of two persons, prima 
Jacie upon the death of either, the other would be entitled to only a propor- 
tionate amount, 

Where the grantor provided that two ladies, mother and daughter, 
were to receive Rs. 650, and that after the death of both, one-half of that 
amount was to be continued as maintenance to the son of the daughter, should 
she have a son born of her womb: 

Held, on a construction of tbe whole document, the grant wasto the 
two ladies, as if they constituted one aggregate with right of survivorship 
inter se Hence, so long as the two ladies lived, they would be jointly entitled 
to Be. 650, and upon the death of either, the other as survivor wonld be entitled 
to the whole sum of Bs. 650, and upon the death of both, the maintenance 
allowance would be reduced to half in favour of the daughter's son, if any. 


The nature of the right to maintenance was such that each of the grantees 
was entitled to take by survivorship to the other, and the nature of the 


right would be impressed upon the arrears of maintenance, if any. Consequently, 


the sum which accrued due before the death of the daughter would be treated 
as property in respeot whereof the survivor would be entitled to succeed by 
survivorship and not by inheritance. The arrear was not, therefore, a debt 
within the meaning of section 4 of the Succession Certificate Aot. 


Although an ekrarnania does not provide for payment of interest upon 
default made by the grantor or his representatives in paying maintenance, it is 
open to the Court to award interest in the shape of damages for unlawful deten- 
tion of money. 

Appeal by the Defendant. 

Suit by a Hindu lady to enforce her right of maintenance 
under an ekrarnama executed in her favour by her brother-in-law. 
The decision of the case depends on the construction of the said 
ekrarnama which ran as follows: ‘The said Mussummat (that 
is, Rukmini Koer) made a proposal to me (that is, the grantor) . 
that a sum of Rs, 650 be settled on her as her maintenance 
allowance during her lifetime and that of her daughter Parsan 
Bibi ; that in case any male child be born of. the womb of 
Mussummat Parsan, the said son shall after the death of the 
said Mussummat get half of the said amount, f.e., Rs. 325 a year., 
Whereas itis incumbent on me to grant maintenance allowance 
to the said Mussummats and to have regard for the son of 
Mussummat Parsan Bibi ; and whereas I should in consideration 
of the claim, as a relation of the said Mussummats on me, to 
make concession and should have kind and compassionate regard 
for them, I, the declarant, accepted the proposal mentioned above 
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and I do declare that I will without objection pay the said annuat 
allowance to the said Mussummuts ‘during their lifetime as her 
instalments given below ; and that inthe event of Mussummut 
Parsan Bibi giving birth to a male issue I will pay to him after 
the death of the said Mussummuts half the annual allowance z.e., 
Rs. 325." 

Babus Mohendra Nath Roy and Foy Gopal Ghosa for the 
Appellant. i 


Babus Umakali Mukherji, Foges Chandra Dey and Chandra 
Sekhar Banerji for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against the decree in 
a suit by a Hindu lady to enforce her right of maintenance under 
an ekrarnama executed in her favour by her brother-in-law on 
the 27th May 1865. It appears that one Sobhan had left three 
sons Kishuubullubh, Gopibullubh and Jaibullubh. Jaibullabh 


.left a widow Rukmini Koer and a daughter Parsan Bibi. Gopi- 


bullubh died childless. Kishunbullubh left a son Brijbhukhan: 
After the death of Jaibullubh, disputes broke out between his 
widow and his brother Kishunbullubh, and on the 27th May, 
1865 Kishunbullubh executed an eZrarsama on the strength of 
which Rukmini Koer now seeks to enforce her right of 
maintenance.  Kishunbullubh died many years ago, and the 
suit has been brought against the grandson of Brijbhukban by his 
daughter Maharani Bibi, "The Court below has held that the 
plaintiff is entitled to receive maintenance at the rate of Rs. 650 
per year for the whole period in suit, that is, from the beginning 
of Jait 1308 to the end of Chait 1314. That decree has been 
assailed on behalf of the defendant in the present appeal on four 
grounds, namely, frst, that upon a true construction of the ekrar- 
nama, it ought to have been held that upon the death of Parsan 
Bibi the right to receive maintenance completely lapsed ; 
secondly, that in any event, the plaintiff is not entitled to claim 
maintenance at a rate higher than half the sum named in the 
| ekbrarnama ; thirdly, that the plaintiff is not entitled to obtain 
a decree for the maintenance which accrued due before the 
death of Parsan Bibi; that is, maintenance for the period 
between the 4th May 1901 and the 24th February 1902; and 
fourthly, that as the e4rarnama does not provide for the payment 
of interest on arrears of maintenance, no interest ought to have 
been allowed in the decree, : | 
In support of the first contention, the learned vakil for thé 
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appellant has invited our attention to the terms of the erar- 
nama. The clause which is material for the purpose of the dis- 
posal of the present question is in these terms: "The said 
Mussummat " (that is, Rukmini Koer) ‘made a proposal to me 
(that is the grantor Kishuabullubh) that “asum of Rs, 650 be 
settled on her as her maintenance allowance "during her life. 
time and that of her.daughter Parsan Bibi; that in case 
any male child be born of the womb of Mussummat Parsan, 
the.said son shall after the death of the said Mussummats get 
half of the said amount, t.e. Rs. 325 a year. Whereas it is iocum- 
bent on me to grant maintenance allowauce to the said Mussum- 
mats and to have regard for the son of Mussummat Parsan Bibi ; 
and whereas I should in consideration of the claim, as a rela- 
tion, of the said Mussummats on me, to make cóncession and 
should have kind and compassionate regard for them, I, .the: 
declarant, accepted the proposal mentioned above, and I do declare 


_ that I will without objection pay the said annual allowance to 


the said Mussummats during their, lifetime as per instalments 
given below ; and that in the event of Mussummat Parsan Bibi. 
giving birth to a male issue i will pay to him after the death 
of the said Mussummats half the-annual allowance f. e. Rs. 325.” 
The learned vakil for the appellant has invited us to construe’ 
this clause as indicating that the grant was in favour of the two. 
ladies and that the intention of the grantor was that upon the. 
death of either of them, the maintenance should completely 
lapse. In our opinion, there is no foundation for this contention. 
It isthe duty of the Court in cases of this description to ascertain 
the true intention of the grantor as expressed by the language 
used by him. The object of the grantor in the case before us 
undoubtedly was to provide for the maintenance of both the: 
ladies. He could not have intended that upon the death of one, 
the other should be left without any provision for maintenance, 
It has not been seriously suggested that the death of either. 
could render unnecessary the support of the other.- It may 
also be added that if the contention of the. appellant were to 
prevail, the result would be that upon the death of one of the 
ladies, the maintenance would be discontinued or remain in 
suspense till the death of the survivor, when it. would be revived 
in favour of the son of Parsan Bibi to the extent'of Rs. 325. 
This would be an obviously unreasonable intention to impute to 
the grantor, The first contention, therefore,;is overruled as 
wholly untenable, E ! i PERS ot 
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In support of the second contention, the learned vakil for 
the appellant has argued that the object of the grantor was to 
provide for the maintenance of both the ladies and that he inten- 
ded that upon the death of either, the maintenance payable to 
the other should be one-half of the original amount. No doubt, 
when a grant is made for maintenance in favour of two persons, 
prima facte it may be.concluded that upon the death of either 
the other would be entitled to only a proportionate amount. 
Fogeswar Narain v. Ram Chandra (1). But in the case before 
us, there are ample indications of an intention to the contrary. 
The grantor provided that the two ladies were to receive 
Rs. 650 and that after the death of both, one half of that amount 
was to be continued as maintenancé to the son of Parsan Bibi, 
sliould she have a son born of her womb. According to the 
contention of the learned vakil for the appellant, the 
intention of the grantor was substantially to make a separate 
grant in favour of each for the sum of Rs. 325. But no words 
are used in the document from which such an inference may 
legitimately be drawn. Upon a construction of the whole 
document, therefore, we are of opinion that the grant was to 
the two ladies as if they constituted one grantee with right of 
survivorship iter se. In this view, so long as the two ladies lived, 
they would be jointly entitled to Rs. 650, and upon the death 
of either, the other as survivor would be entitled to the whole 
sum of Rs. 650: and upon the death of both, the maintenance 
allowance would be reduced, namely Rs. 325 would be continued 
in favour of the son of Parsan Bibi, if any. The second ground 
taken for the appellant cannot therefore be supported. 

In so far as the third ground is concerned, it may be 
conceded that it seems at first sight plausible. The learned 
vakil for the appellant has argued that the amount of mainte- 
nance which accrued due up to the time of the death of Parsan 
Bibi constitutes a debt dueto her from the representatives 
of the grantor and that consequently under section 4 of the 
Succession Certificate Act, it is obligatory upon the plaintiff to 
obtain a succession certificate before a decree can be made in 
her favour. We are of opinion that this contention is not 
well-founded. As we have already explained, the nature of the 
right to maintenance was such that each of the grantees was 
entitled to take by survivorship to the other; and the nature of 
the right would be impressed upon the artears of mdintenarce, 


(1) (1896) I. L. E. 23 Oalc. 67 ; L, B. 23 I. A. 87, 
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if any. Consequently, the sum which had accrued due before 
the death of Parsan Bibi would rightly be treated as property 
in respect whereof the survivor would be entitled to succeed by 
survivorship and not by inheritance. We may add that if 
the contention of tbe appellant were accepted, the result would 
be that the amount of the debt would have to be specified in 
the application under section 6 of the Succession Certificate 
Act and the precise amount would also have to be set out in the 
certificate under section 8. But what was the precise amount 
of the maintenance which had accrued due in favour of Parsan 
Bibi at the time of her death? It cannot be suggested for a 
moment that it was the whole sum at the rate of Rs. 650 ; nor 
can it be maintained that it was half of that sum, for that involves 
the erroneous assumption, already negatived, that the grant 
was to the two ladies to the extent of one-half share in favour 
of each. It is clear therefore that this is not a debt within 
the meaning of section 4 of the Succession Certificate Act. 
Reference may in this connection be usefully made,to the 
analogy furnished by the class of cases where it has been held 
that a Succession Certificate is not needed where one member 
of a joint Mitakshara family succeeds by survivorship to a debt 
payable to another member: Zeejraj v. Bhyropersad (1). The 
third contention of the appellant consequently fails. 

In so for as the fourth contention is concerned, there is 
plainly no substance in it. ltistrue that the e4rarnama does 
not provide for payment of interest upon default made by the 
grantor or bis representatives. But it is open to the Court 
to award interest in the shape of damages for unlawful detention 
of money, Chajmal v. Brij Bhukan (2), Gudri Koer v. 
Bhubaneswari (3), ‘Mott v. Ramohart (4), Fogeshwar v. 
.Ghanasham (5) andMansab Ali v. Gulab Chand (6), and we are 
of opinion that in view of the conduct of the defendant, 
which is hardly calculated to create any sympathy in his favour, 
the decree for interest has been justly made. 

The result is that the decree made by the Subordinate 
Judge is affirmed and this appeal dismissed with costs, We 
assess the hearing fee at Rs. 250. l 
A. T. M. Appeal dismissed. 

(1) 1886) I. L. R. 23 Calc. 919. 

(2) (1895) L. R. 22 I. A. 199; I. I. R- 17 All, 511. 


(3) (1891) I. L. H,'19 Oalo. 19. (5) (1901) 5 O, W. N, B56. 
(4) (1807) J. L, R, 24 Calo. 699. 6) (1887) I. LB, 10 All. 86, 
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Partition, suit for—Jatgir—Resumption—Grant to and in the name of "ipn 
person-— Exoolwsicely to tha grantes or to him as ths representative of the 
family—Bwuit for declaration of title and rights—Rea judicata—Ciril 
Procedure Code (Aot V of 1908), Soo. J1—Hindu Law— Mitakshara, 


"Where in a suit for declaration of the rights of the-plaintiff to a jaigir, the 
issues were, firstly “ Is the plaintiff in possession of the property in suit ? It nof, 
oan the suit proceed,” secondly, “ Does the rule of primogeniture prevail in the 
family of the parties,” thirdly, “ Was the property in suit granted in jaigir to 
Pahalwan as alleged by the defendants,” and it was decided that the posseseión 
of the plaintiff was made out, that the rule of primogeniture was not proved to 
prevail in the family of the parties, and that the plaintiff's ancestor along’ with 
other members of the family had been in possession of the lands of the jaigir 
by virtue of their right by inheritance and that the.grant of the jaigir was not 
to Pahalwan Singh alone, and in a subsequent suit for partition of property 
which at‘one time was the jaigir of the common ancestor of the plaintiff and the 
defendants, but was resumed and afterwards granted in the name of Pahalwan 
Ringh and not in the name of the plaintiff's ancestor, one of the matters in 
controversy was whether the jaigir was given exclusively to Pahalwan Singh or 
given to him as the representative of the whole family, and it was not alleged 
that the plaintiff had been dispossessed since the decision of the former suit : 


Held, that the decision in the former sult eouip lately disposed . of the 
subsequent suit in which these identical questions were raised and it operated 
as res judicata in the subsequent suit : 


Held, also, that the defendant in his written statement in the previous idik, 
having stated that the property was impartible and governed by the rule df 
primogeniture, he obtained no right at birth at all, though the family was 
governed by the ordinary Mitakshara School of Hindu Law, and could not 
properly have been made a party to the former suit damag his father’s 
lifetime, ; 

Sartaj Kwari v. Deoraj Kuari (1) seed to and followed, . 

Section 11 of the Civil Procedure Code shews that what has to be 
considered in deciding ‘whether a previous decision operates as’ res 
judicata is what the defendant claims ard not what the plaintiffs 
case is. 


‘Appeal by the Plantiff. . ZEE E 
Suit for partition of a jatgir. - . e. 
The facts of the case appear from the judgment ofthe Court. 


1 
Mt r pas 


- ^-^ 


Appeal from Original Decree No. 378 of 1908 against the decree of Babu 
Ram Lal Dutta, Subordinate Judge of Palaman, dated the 28rd UY Hs ; 
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Babus Tara Kishore Chowdhury, Nagendra. Nath Ghose 
and Mr. 7. W. Chippendale for the Appellant. 

Babu Mahendra Nath Roy, Dr. Sarat Chandra Basak and 
Babu Harthar Prasad Singh for the Respondents. > — cC. A. V. 

The judgment of the.Court was as follows : 


..'This is a suit for partition of property which was ad; 


‘mittedly at one time a 7aze1r of one Dhureep ‘Singh the common 


ancestor ‘of the plaintiff and the' defendants. It apparently 
descended to his eldest son, Bhukhan Singh, but in Bhukhan 


'Singh's time was resumed, and after that was again granted in 


the: name of Pahalwan Singh, the third son of Dhureep Singh, 


and not in the name of Boiju Singh, the second son, who was the 


plaintiff's ancestor. It isa matter of controversy in this case 
whether the 7a:grr.was given exclusively to Pahalwan Singh 
or:given to him as the representative of the whole family. 

‘Only: one name is recorded as Jaigirdar in the Collector's 
Register. After Pahalwan Singh, Jhao Singh was recorded, after 
him; Udit Singh after him Ghinu Singh and after Ghinu, the present 
defendant No. 3, Nursing Dyal Singh. Inthe time of Ghinu Singh 
'a suit was brought by the present plaintiff for declaration of his 


rights which seenis to have been almost identical in nature with 


the present suit except that partition was not sought. The plaintiff 
succeedéd and obtained a decree which was affirmed on appeal by 


this Court. 


In the present case the learned Subordinate Judge has 
found that this decision was wrong, that the sargir belonged to 


Nursingh Dyal Singh aloue and that the plaintiff was not in 


possession and not entitled to succeed. The plaintiff appeals 
to this Court, 

‘Tt appedrs to us that the decision of the learned Subordinate 
Judge cannot be sustained. In our opinion the matter is now a 
res judicata. ~“""- t m J 

, The issues ‘In the ‘former suit as we gather from the 
‘decision: of this Court were as follows :—frstly, is the plaintiff in 
possession of the prooerty in suit? If not, can the suit proceed ?. 
secondly, does the rule of primogeniture prevail in the family 
of the parties ? ZAird/y, was the property in suit granted i in yatgtr 
to Pahalwan as alleged by the defendants? On the first point, 
the learried J udges observed that it was cdntended on behalf bf the 
defendants that the Court below was wrong in holding. that 
the possession of the plaintiff was made out so as to entitle him 
to maintain his suit for, a declaratory decree. But they agreed 
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with the Court below in the conclusion arrived at hamely that 


the possession of the plaintif was made out. On the second 


point, they held that it lay upon the defendants to prove that 
there was any special custom governing the succession to this 
jatgir as against the ordinary Hindu law of succession and that 
the defendants had failed to discharge that burden, or in other 


words that the rule of primogeniture was not proved to prevail’ 
in the family of the parties. On the third point, they hold that 
the plaintiff's ancestor along with other members of the family 


had been in possession of the lands of the /azgir by virtue of 
their right by inheritance and that the grant of the jaregr was 
not to Pahalwan Singh alone. 


These findings seem to us completely to dispose of the 


present suit in which these identical questions are raised. It is 
no body's case that the plaintiff has ‘been dispossessed since- the 
decision of the former suit. The only reason given for holding 
that the suit is not concluded by the rule of res judicata is that the 


family is governed by the ordinary Mitakshara law, it must be held 


that the defendants obtained an interest in the property at birth 
and did not derive their rights from Ghinu. It would follow there- 
fore, that as they were not parties to the former suit though they 
were alive at the time, they are not bound by tlie decision. 

With this question we are only concerned in so far as it 
affects the defendant No. 3. The contesting defendants are 
defendants No. 1to 10, Of these, defendants Nos. 1, 2, 9 aud 10 
were parties to the former suit while defendants Nos. 4 to 8 
disclaim all title to the property. As regards defendant No. 3, 
we find, on reference to his written statement that he states 
distinctly that the property is impartible and governed by the 
rule of primogeniture. In that case it is perfectly clear from 
the decision. of. Sartaj Kuari v. Deoraj Kuart- (1), that. he 
obtained no right at birth at all and could not properly have- 
been made a party to the former suit during his father’s life time.' 


In these circumstances, it appears to us that he must be regarded 


as claiming under Ghinu. 


It does not appear to us to be of any importance what the, 


plaintiff's case is. A reference to section 11 of the Civil Procedure 
Code, shows that what has to.be considered in these cases is: 
what the defendant himself claims and, as we have said above: 
on the allegations in his written statement he must be régarded 
as claiming under Ghinu, 


4 


(1) (1888) I. L, B. 10 All, 272, 


b 


CIVIL. 


A——— 


1912, 

"a ee E 
Kali Oharan 
t. 
Sheobux alias 
Bandi Singh, 


mia 


: 
M * 


CIVIL. 
1919. 
Kali Oharan 
v. 
Sheobux alias 
Bandi Singh, , 


OIV1L. 


Las d 


1912, 
July, $0, 31. 


[onis i 


TH OALCUTTA LAW JOURNAL. (Vor. XVII. 


Reference has been made to an alternative claim put forward . 
by the defendants Nos. 4 to 8. If they had put forward the 
alternative case that even though the rule of primogeniture. 
did not apply, yet the jasgir was granted to Pahalwan Singh 
alone, something might have been said for it. But the only 
alternative prayer they put forward is that if the plaintiff 
succeeds in getting a decree for partition, that is to say, if it is 
found that others besides Pahalwan Siugh's descendants are 
interested in the /argir, the share of these defendants also 
may be separatel. To this prayer, the plaintiffs have no 
objection. 

We have been invited to go into the merits of the case but 
we think that it is not proper for us to consider the correctness 
of a former decision of this Court based on the same .materials 
with regard to the same matters in controversy and between 
persons whom we regard as the same parties, 
Tt appears to. us, therefore, that the appeal. must be allowed. 
with costs and a preliminary decree given to the plaintiff for 
partition, | 
H. P. C. Appeal allowed. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice , 
Holmwood. 
ene SINGH 


JARAO KU MRI.* 


Darpuixidar, deposit. by-——Puini Regulation (VIII of 1818), t. 13, olauses 
(3) and (4)— Possession obtained on unirue allegation— Rent, suit for, by 
puinidar—Darputnidar, if can set of — Putnidar, defaulting, purchase by— 
Effect of— Partial eciction—Eciction, what is-—Mesne profits, obtaining, 

i effect of. 

tA darputnidar, when he made a deposit to save the pwini tenure from 

gale, stated speoifically, that the rent due from him had been paid in full and 
that what was lodged was an advance from private funds. Upon this represen- 
tation deliberately made, he obtained possession of the puini taluk and was 
in possession when the pwimidar brought a suit for rent for three years against 
him. It was found in the rent suit that the darputnidar when he made the 
déposit, was in arrear of a portion of the rent : 

Held, that the darpwimidar could not deduct the amount deposited from 
the claim of the rent under clause (3) of section 18 of the putni Regulation, aa 
his case fell under clause (4! of that section It was not open to him to resilg 
from the position he deliberately took up at the time he made the deposit. 

T Appeal from Original Decree No, 184 of 1909, against the decree of Babu 


Bepin Behary Ghose, Subordins ie Judge of Purnea, ‘dated the 19th December, 
1908. 


Vou. XVIL) aida bouit, 


A defaulting putsidar by his purchase at a sale under the Patni Regulation, 
does not acquire a right to annul a dwrputni tenure created by himself or his 
predecessor. He cannot take recourse to the provisions of the Putni Regalatiou 
to enable him to effectuate a fraud upon the under-tenure-holder. 


Where the putnidar deliberately brought a yutni tenure to sale, iid: 
in defiance of a statutory provision, by purchasing the property himself, took 
possession of the darputni tenure in the name of the ostensible purchaser : 

Held, that the putnidar was not entitled to claim rent from the darpuinidar 


in respect of the period of eviction, 

A landlord who bas evicted his tenant is not entitled to claim rent from 
him in respect of the period of eviction. To constitute an eviction, it is not 
necessary that there sbould be an actual physical expulsion from any part 
of the premises ; any act of a permanent character done by the landlord with 
the intention of depriving the tenant of the enjoyment of the demised pre- 
mises or any part thereof, will operate as an eviction. 


The fact that the evicted tenant has obtained a decree for mesne protits, 
does not revive the claim for rent which wag extinguished by reason of the 
misoonduot of the landlord. The deoree for mesne profite in his favour does 
not necessarily restore him to all the advantages he would have enjoyed, had 
his possession not been illegally disturbed. 

Appeal by the Defendants. 

Suit for recovery of arrears of rent of a darfutnt tenure. 

The material facts and arguments appear from the judgment. 

‘Babu Fogendra Nath Mukherjee and Moulvi Syed Mahomed 
Tahir for the Appellants. 

Babus Hemendra Nath Sen and Khetra Mohan Sen for je 
Respondents. 
The judgment of the Court was delivered by 


Mookerjeo J.— This is an appealon behalf of the defendants 
in a suit for recovery of arrears of rent of a darfuini tenure. The 
rent is claimed, in respect of three years from the 13th April 1904 
to the 13th April 1907, at the rate of Rs. 3,416 a year, with cesses 
at the annual rate of Rs. 316-9. The Subordinate Judge has 
decreed the claim in full. Upon the present appeal, that decree 
has been assailed on three grounds; namely, frst that as the. 
defendants made payments of putni rent to save the superior 
tenure from sale under section 123, clause (4), of Regulation VIII, 


bf 1819, the sum claimed by the plaintiffs ought to be set off. 


against the sum so paid, with the result that the suit should be 
dismissed in its entirety ; secondly, that the claim in respect of the 


period from the 14th May 1904 to the 16th September 1905, 


ought to be disallowed, because the defendants were kept out of 
possession of the property by reason ofthe unlawful conduct. 
of the plaintiffs themselves; and Za, that credit ought te 
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.have been allowed for two payments of Rs. 600 and Rs. 2,000 
‘respectively. 


In support of the first contention, our attention has been 
invited to the fact that on the 17th November 1905 and 15th 
May, 1907, the defendants paid Rs. 7,927 and Rs. 17,707, res- 
pectively, in respect of the rent payable by the plaintiffs puznidars 
to their superior landlord. With reference to these payments, 
it has been argued that as the defendants have paid, on account 
of the plaintiffs, a sum far in excess of the amount now sought 
to be recovered as arrears of rent, the claim ought to be dis- 
allowed in its entirety. In our opinion, there is no foundation 
for this contention. Under section 13 of Regulation VIII of 1819, 
an under-tenant is entitled to make a payment to save the 
futni tenure from sale with a view to the preservation of his 
own interest, and when he does so, his position is regulated by 
the provisions of clauses 3 and 4 of the section. Ifthe amount 
lodged is rent due to the putnidar from the under-tenant, the 
fact has to be stated at the time of the deposit, and the amount 
is directed to be carried to the account of the tenant lodging 
it, to be deducted from any claim of rent that may at the time 
be pending or be thereafter brought forward against him by 
the proprietor of the advertised tenure on account of the year 
or months for which the notice of sale may have been published. 
If, on the other hand, the amount has been lodged by an under- 
tenant, who has already paid the whole of the rent due from 
himself, the amount lodged is an advance from private funds and 
nota disbursement on account of the rent. In such a contin- 
gency, it is expressly directed that the deposit shall not be carried 
to credit in or set against future demands for rent, but shall be consi- 
dered as a loan made to the proprietor of the tenure preserved 
from sale by such means, and the taluk so preserved becomes 
security to the person making the advance, whois considered 
to have a lien thereon in the same manner as ifthe loan had 
been made upon mortgage ; and he further becomes entitled, on 
applying for the same, to obtain immediate possession of the 
tenure of the defaulter in order to recover the amount so 
advanced from any profits belonging thereto. The possession 
thus obtained is to continue till the debt has been repaid, and 
the defaulter is free, by payment of whatever is due, to recover 
his tenure from the hands of the person who has made the, 
advance and entered into possession in consequence. In the 
case before us, the appellants pursued the latter course. They 
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stated specifically, when they made the deposits, that the rent 
due from them had been paid in full and that what was lodged 
was an advance from private funds. Upon this representation 
deliberately made, they obtained posssesion of the putni talook 
and have continued in possession up to the present moment. 
As the appellants are durputnidars of a portion only of the lands 
comprised ‘in the putni tenure, the result has been that, 
although the landlords are entitled to realise rent from them 
only in respect of the durputni lands, they are now in possession 
of the entire land of the funi falook. The appellants have 
argued before us that upon the facts now disclosed, it is obvious 
that the statement made on their behalf at the time of the 
deposits was untrue, in part at least, thata portion of the rent 
payable by them was in arrears, and that consequently they 
should have proceeded under clause (3) of section 13 of the 
Regulation. It has been contended that inasmuch as if they 
had done so, they- would have been entitled to deduct thé 
amount deposited from the claim of the rent then pending or 
thereafter brought forward against them by the puitnidar, they 
should be placed in the same position now. In our opinion, it is 
not open to them to resile from the position they designedly 
took up at the time they made the deposits. In fact, the 
contention of the appellants is manifestly unreasonable. They 
have, under the colour of clause (4) of section 13 of Regulation 
VIII of 1819, taken possession of the tenure, and enjoyed its 
profits. They do not offer to render an account in the present 
litigation of the sums collected by them during their possession 
of the tenure ; they merely ask that the amount sought to be 
recovered by the plaintiffs, may be set off against the amount 
deposited by them, with the result that the claim may be dismissed 
in its entirety, while the plaintiffs are to be driven to a separate 
suit to determine whether the defendants have or have not, by 
means of their possession of the puint tenure, already realised the 
amount advanced by them. This argument has only to be stated 
to be repudiated as wholly unsound. Itis plain that the defen- 
dants are not entitled to plead at this stage that clause (4) of 
section 13 of the Putni Regulation has no application to their 
case, and under that clause they cannot obviously claim a set off. 
The first contention of the appellants therefore fails. 

In support of the second contention, it has been argued 
that the appellants were deprived of possession of the durputnt 
tenure by reason of the fraudulent conduct of the plaintiffs, 
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(Ovi, and, that consequently the latter have lost their ‘claim to rent 
1912. during the period of dispossession, as ruled in Kadumdinee 


Dossia v. Kusheenath Biswas (1) and Chandra Kant Das v. Rama 
Nath Barman (2). The facts in so far as they are material for 
B the decision of this question, are indisputable. The plaintifs 
, Mooherjes, J, wilfully defaulted to pay putnt rent to the superior zemindar. 
= The zemindar thereupon proceeded to bring the tenure to sale 
under Regulation VIII of 1819. At the sale, the plaintiffs 

themselves purchased the tenure in the name of one Hukum 
Chand Baid on the 14th May 1904. The nominal purchaser 
obtained delivery ofthe property through the Collectorate. He 
professed to be a stranger to the proceedings and claimed to have 
acquired the putni free of the interest of the darpuinidar. He 
was consequently placed in possession and continued in occupa- 
tion of the darputni till the 16th September 1905, when he was 
ousted by virtue of a decree in a suit commenced by the present 
appellants for reversal of tlie putni sale. In that suit, it was 
declared on the 24th August 1905 that Hukum Chand Baid was 
a nominal purchaser for the benefit of the plaintiffs, in other 
words, that the defaulter had purchased the tenure in contraven- 
tion of the express provisions of section 9 of Regulation VIII of 
I819. There can be no room for controversy that the plaintiffs 
as purchasers under Regulation VIII of 1819 were not entitled to 
annul the darbuini tenure created by themselves or their 
predecessors ; they could not take recourse to the provisions of 
the Puthi Regulation to enable them to effectuate a fraud upon 
the under-tenure-holders. In support of this proposition, 
reference be made to the cases of Nawab Sidhee Nuzur Ally 
Khan wv. Rajah Ojoodhyaram Khan (3), Mahomed. Nasseer v. 
Kishen Mohun (4), Gouree Komul v. Raj Kishen (5), Madhud v. 
Soy Koomaree (6), Gouree Komul v. Raj Kristo (7), Koylash 
Chunder Banerjee v. Kalee Prosunno Chowdhry (8), Srinath 
Ghose v. Hfaronath Dutt (9), Kishore Chander v. Kally 
Kinkur (10), ¥otendro Mohun Tagore v. Debendro Monee (11), 
Ram Loll v. Debender (12), Fakir Chunder v. Ram Kumar (13) 
and Harendra Lal Rat Chowdhry v. Salimullah (14). The Court 

(1) (1870) 18 W. B. 338, (8) (1871) 16 W. B, 80. 
(3) (1910) 11 €, L. J. 691. (9) (1872) 9 B. L. R. 220; 18 W. RB, 240. 


(3) (1868) 10 M. I. A. 540. (10) (1878) 20 W. B. 888, 
(4) (1868) W. R F, B. 92. (11) (1878) 2 C, L. R. 419. 
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15) (1866) 6 W. R. 108. (12) (1881) J. L. R. 8 Cale, 8; 9 0. L. R. 387. 
(6) (1866) 5 W. R. 201. (13) (1904) I. L.R 81 Oalo. 901 P, O. 
. (Ty (1870) 14 W. B, 909. (14) (1910) 12 O, L. J. 8865. ` 


~ 


* 


Vou. AVIL) HIGH COUR. 


will, in a matter of this description, strip off all disguises and look 
at the transaction in its naked reality. What then is the true 
Character of the events in the case before us? The plaintiffs 
deliberately brought the Pu£n: tenure to sale, and in defiance of 
statutory provisions purchased: the property themselves ; they 
then took possession of the darputni tenure in the name of the 
ostensible purchaser. Tbe whole transaction was a flagrant 
abuse of the provisions of the Regulation, and was nothing less 
than a device, carefully planned and successfully carried: out, to 
dispossess the under-tenure-holders. In essence, therefore, 
the plaintiffs, under colour of law, evicted the defendants. The 
principle that the landlord who has evicted his tenant is -not 
eutitled toclaim rent from him in respect of the period of 
„eviction is consequently applicable. It cannot be disputed, in 
view of the decisions analysed in the casesof Chandra Kant Das 


v. Rama Nath Barman (1) and Rasheswart v, Saurindra ` 


Mohun (2), that the lessee is not: liable for rent accruing due 
after he has been evicted from the premises by the landlord -sò 
long as the eviction continues. It is further clear, as laid down 
in the cases of Upton v. Townend (3) and Hoymobutty Dossee v. 
Sreektshen Nundee (4), that to constitute an eviction within the 
meaning of this rule, it is not necessary that there should be an 
actual physical expulsion from any part of the premises ; any act 
of a permanent character done by the landlord with the intention 
of depriving the tenant of the enjoyment of the demised 
premises or any part thereof, will operate as an eviction. There 
is no controversy in the present case that, as the result of the 
fraudulent conduct of the plaintiffs, the defendants’ were actually 
precluded from enjoying possession of the darputni tenure from the 
14th May 1904 tothe 15th September 1905 ; they are accordingly, 
prima facie, not liable for the rent of this period. The learned 
vakil for the respondents has, however, very earnestly appealed 
to us to show some consideration to the plaintiffs. He has pointed 
out that in the suit commenced by the appellants to set aside the 
putni sale they obtained a decree for recovery of possession with 
mesne profits; and he has argued that as they have’ obtained 
a decree for mesne profits, tbey should in justice be made liable 
for the rent payable. In our opinion, there is no foundation: for 
this contention. As was pointed out in the cases of Kadurmbineé 
Dossia v. Kashee Nath Biswas (5) and Chandra Kant Das vi 


(1) (1910) 11 O. L. J. 59U. : 
(2) (1909) 11 O. T, JJ. 601. .— (4) 087014 WAR. 58. 
(3) (1855) 17 O. B. 80. (5, (1870) 13 W. B, 838. 
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OIvIL, Rama Nath Barman (1), the fact that the evicted tenant has 

1912, obtained a decree for mesne profits does not revive the claim for 

Ruslasuhnd rent which was extinguished by reason of the misconduct of the 
ev 


landlord’; the decree for mesue profits in his favour does not neces- 
ars sarily restore him to all the advantages he would have enjoyed, 
Mookerjee, J. had his possession not been illegally disturbed: Gobind Chand v. 

o Munmokun (2). We may further observe that it might possibly have 
been open to the present respondents, when the mesne profits were 
assessed, to contend that profits ought to be calculated, not at 
the gross collections from the tenants, but at that sum reduced 
by the rent payable to the superior landlord. But no objection 
of this kind was taken in those proceedings, and the judgment 
of the Subordinate Judge upon the question of mesne profits 
was affirmed by this Court on the 13th March 1912. It is, 
therefore, not open to us to re-investigate that matter ; and if 
we were now to accede to the contention of the respondents, 
the result would be that they would now be allowed credit for 
asum, which they might possibly have claimed in the procee- 
ding for assessment of mesne profits. This clearly is not permis- 
sible ; and in so far as the claim for rent is concerned, it is plainly 
barred upon the principle already explained. The second ground, 
therefore, must prevail. 

Inso for as the third ground is concerned, it is wholly unsub- 
stantial. There was no suggestion in the Court below that any 
payments had been made by the defendants for which the 
plaintiffs were bound to allow credit. We are really not con- 
cerned with the sums alleged to have been deposited in Court ; 
the deposits were not such as the plaintiffs were bound under 
the law to recognise aud accept. The third ground, therefore, 
fails. 

The result is that this appeal is allowed in part and the 
decree of the Subordinate Judge modified. The claim for rent 
in respect of the period from the r4th May 1904 to the 15th 
September 1905 will stand dismissed. The amount will be 
calculated on the basis that the annual rent payable together with 
cesses is Rs. 3,732-9 annas. Subject to this variation, the decree 
of the Court below will be affirmed. As the victory has been 
a divided one, each party will pay his own costs throughout 
the litigation. 

A. T. M. Appeal allowed tn part. 
(1) (1910) 110. L. J. 691, (2) (1870, 14 W. R. 48. 
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Before Mr. Fustice Stephen and Mr. Fustice Richardson. 
CHANDRA MADHAB BARUA 


Y OIViL 
NABIN CHANDRA BARUA, alias adis 


CHANDRA KUMAR BARUA AND oTHERS.* June, 11. 


Accounts, suit for—QÜo-sharer, management. by—Agency— Business, termination 
of, within three years after suit browght—Limitation Aot (XV af 1877 ), 
Sch. TI, Art. 89-—-Demand and refusal — Limitation, period and commence- 
ment of. 


The relation between one co-sharer and another who manages any property 
> or business on behalf of the other who is his co-sharer as to the half of the 
` property or business, ia one of agency. "The person who manages such property 

or business continues as agent up to the death of the person on whose behalf 
he manages the property, and if the business is carried on after his death and 
he still manages the same, he muat be regarded as the agent of the representa- 
tives of the person on whose behalf he managed the property before his death, 
and who inherited his rights and became, therefore, his principals. 

A suit by sach representatives against the person who managed the property 
or business, for accounte, is governed by article 89 of the second schedule of 
the Indian Limitation Act. 

If no demand has been made, the commencement of the limitation will be 
the termination of the agency. If, on the contrary, a demand had been made 
which was never complied with and which met with no attention, limitation 
would run from the date of the demand by the person on whose behalf the 
property was managed so far as the obligations of the agent were Incurred 
during his lifetime, 

Where, since the death of the person on whose behalf the property was 
managed, repeated demands the dates of which are not known, were made by 
his representatives as long as the business was in existence, limitation would 
run from the termination of the agency business. 

Appeal by the Defendant. 

Suit for accounts relating to the management of certain 
Forest Mehal, 

The facts of the case appear from the judgment. 

Mr. C. R. Das with Babus Pravash Chandra Mitter and 
Susi? Madhab Mullick for the Appellant. 

Babu Manmatha Nath Mukherjee for the Respondent, 

The judgment of the Court was delivered by 


Stephen J.—This appeal arises out of a suit brought b: 
the plaintiffs for accounts relating to the management of a certain June, I1, 
Forest Mehal from 1293 to 1308. The management was 
conducted by one Chandra Madhab Barua on behalf of Nanda 
Kumar Barua, his nephew, who was his co-sharer as to the half 


"Appeal from Original Decree No. 396 of 1910, agsinsta decree of 
T. Emerson, Esq., Subordinate Judge of Dhubri, dated the 21st May, 1911, 
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of the property. The property got involved in debt and it 
was agreed that the best way was for the defendant to take 
charge of it and to pay off the liability until the property was 
freed from debt. This state of things continued from the year 
1293 to 1306. At a certain time in 1306 the plaintiffs appear 
to have demanded accounts from Chandra Madhab of his 


dealings with the property. This demand was refused; at least 


it was never complied with. Soon after Nanda. Kumar died. 
The business then came to an end in 1308 and this suit was 


brought on the rath September, 1904 which is a little less than 


three years after the termination of the business. The Judge 
of the Court below has held that the suit is not barred by 
limitation and this is the principal point which we have to. 
consider in this case. Thereis a point also as to res judicata, 
but there is no substance init, This case has already been. 
before this Court on a question as to whether the suit was barred: 
under section 30 of Act VIII of 1869; and the Court held 
that the limitation provided for by that Act does not apply, 
It has been suggested that the point of limitation ought .to 
have been taken then or not at all.- There is no authority for. 
this proposition and we find that it is still open to the defendant: 
to take the point of limitation. The first question that arises: 
is' under which Article of the Limitation Act the question is 
dealt with, It is suggested on behalf of the defendant that’ 
Article-89 is applicable to this case. The plaintiffs contest this, 
view. and say that the relation between the parties in this case 
is not one‘of agency. Itis difficult to see what other it can be.’ 
The defendant was certainly agent up to the time of the death 
of Nanda Kumar, After his death, we cannot conceive how the 
defendant remained in possession of the property or how he 
had any dealings with it except as the agent of the representatives 
of Nanda Kumar. It- is not suggested that he possessed this 
balf of the property in his own right, and if he was not an agent 
he must have been a trustee, a position which under the 
circumstances seems impossible. We, therefore, hold that his 
agency was continued after the death of Nanda Kumar after 
which event the present plaintiffs inherited the rights of Nanda 
Kumar and became therefore his principals. We, therefore, hold 
that section 89 applies to this case. 

The next question is how that. section will apply, and the 
question arises. whether any demand has been made, because if 
it has not, the commencement of the limitation will be the 
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termination of thé agency. As we have said there is evidence 
which we cannot overlook, that a demand was made by Nanda 
Kumar which met with no attention. Limitation therefore will 
‘run from the date of the demand by Nanda Kumar so 
far as the obligations of the defendant were incurred during 
his life time. Since his déath we learn from the plaint that 
repeated demands’ have been made by 'the plaintiffs, The 
.dates of.these repeated demands are not given and not.proved ; 
But from the language of the pleading, we must suppose that 
the demands were going on. as long as the business was in 
existence and therefore limitation will run from the termination 
‘of the agency business which as we have said was a little less than 
three years Defore suit, The defendant admits that he is liable 
to accounts from Bhadra to Magh 1308 and therefore accounts 
.for this period must be rendered. As to the rest of the case we 
hold that the suit is barred. l l 
Tbis appeal is therefore allowed and the decree of the lower 
Court is modified in accordance with what we have said. 
The parties are entitled to proportionate costs. 
Hearing fee Rs. 150, 


H. P. C. Appeal akowed. 


Before Sir Asutosh Mookeryee, Knight, Fudge, and Mr. ‘Fustice 


Beachcroft. 
C. H. CROWDY- | 
U. 
L. O'REILLY.* 


Damages, suit for— Maintainability— Malicious  proseoution— Defamation by 
party— Privilege. 

An action for maliciously putting the law in motion lies in all cages where 
there ig a concurrence of the following elements: (1) the commencement 
or continnance of a criminal proceeding ; (2) its legal causation by the present 
defendant against the plaintiff who was defendant in the original proceeding ; 
(3 its bona fide termination in favour of the present plaintiff ; (4) the absence 
of probable cause for suoh proceeding ; (5) the presence of malice therein; (6) 
damage conforming to legal standards resulting to the plaintiff. Any enforce- 
ment of the criminal law through a Court of justice concerning a matter whioh 
will subject the accused to a prosecution, without regard to the technieal 
form in which the charge has been preferred and irrespective of the grade of 
the criminal offence, is a sufficient proceeding upon which an action of mali- 
cious prosecution may be based, 1t is not essential that the original proceeding 
A * Appeal from Original Decree No. 164. of 1910, against the decision of 
Babn Hem Obandra Mukherjee, Subordinate Judge of Hone dated the Th 
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should have been of sucha nature as to render the person -against whom it 
was taken, liable to be arrested, fined cr imprisoned, 

Cases on the subject reviewed. 

An application of the defendant in a suit for damages for malicious prose- | 


'eution, to the Magistrate, stated faots, which, If true, rendered the plaintiff 
‘Hable to prosecution for being a member of an unlawful assembly, and invited 
the Magistrate to take action under section 107 of the Code of ‘Criminal 


Procedure. Asa result of the proceedings instituted by the defendant, the 


Jand olaimed by the plaintiff was attached : 


Held, that if the order for attachment was obtained maliciously and 
withont reasonable and probable cause, an action lay against the defendant 
for unlawful interference with the exercise of property righta of the 
plaintiff, 


Tbe word “ prosecution” in "malicious prosecution " should not be inter- 


preted in the restricted sense in which it is used in the Criminal Procedure 
Code.- 


Per Mooherjee J.—Neither party, witness, counsel, Judge, nor jury can be 
put to answer, civilly or criminally, for words spoken in office, This immunity 
extends to everything said by the parties in the conduct of the caso, Bo long 


-ag it ig in any way connected with the enquiry before the Court, 


Per Beachoroft J.—Witnegses and parties stand on a very different footing. 
A party making a defamatory statement in the course of.a judicial pro- 
ceeding does not enjoy the absolute privilege of immunity from prosecution 
accorded by the English law. ` 

' Per “Mookerjes J.— Where s party to a proceeding in Court has used defa- 

matory expression, the statement is punishable under the Indian Penal Code, 
when not made in gond faith, that is, with due care and attention. Butin 
divil suits for damages for defamation, the Court is nob fettered by any statu- 
tory provision, and is free to adopt the English rule on the subject, 

Divergence of judicial opinion on the subject’ in Indian Courts pointed 
out, 


Appeal by the Plaintiff. 

Suit for recovery of damages for malicious prosecution and 
libel. 

The material facts and arguments appear from the judgment. 

Babus Umakali Mukherji and Sorosht Charan Mitra for the 
Appellant. | 

Babu Mahendra Nath Roy (with him Mr. G. B. McNair 
and Babu Amitkapada Chaudhuri) for the Respondent. C. A. v. 

The judgments of the Court were as follows : 


Mookerjeo J.— This is an appeal on behalf of the plaintiff 
in what has been described as a suit for recovery of damages 


' for malicious prosecution and libel. As the suit has been 
- dismissed, without trial on the merits, on the ground that it is 
` not maintainable, we must, for our present purpose, assume that 


the allegations made in the plaint are well- founded in fact. 


The case for the plaintiff ig that on the 16th June, 1909, the 
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defendant presented a petition in the Court of the Joint 
Magistrate of Begusarai in which he made a number of false and 
malicious allegations against the plaintiff. In that petition the 
defendant stated that on the 1rth June, 1909, the plaintiff and 
his servants, four in number, prevented him from sowing on his 


land, and that they intimidated his servants and were prepared 


to assault him, whereupon his servants for fear of danger to their 


lives left the place. The defendant further stated in the 


petition that, on the day following this incident, the plaintiff 
came up armed with a gun, and accompanied by his servants, 
. who were armed with sticks, rushed towards the defendant with 
shouts of ‘deat, beat.” Upon these allegations, the defendant 
prayed that in order to avoid a breach of the peace, proceedings 
might be instituted under section 145 of the Code of Criminal 


Procedure, or security and recognizance bond taken from the. 


plaintiff under section 107 of the Code. On receipt of this 
application, the Magistrate directed notice to issue on the 


plaintif and his servants enjoining them not to go upon the - 


land. This order was made under section 144. of the Criminal 
Procedure Code. On the arst June, 1909, the plaintiff filed 
a written statement in wnich he traversed the allegations -of the 


defendant. The Magistrate thereupon recorded an order to the . 


effect that the allegations of the defendant clearly showed that a 
breach of the peace was likely and imminent and that proceedings 


under section 145 of the Criminal Procedure Code must be. 


instituted ; he also directed that in the meantime the land be 
attached. The proceedings were subsequently transferred to the 
Court of the Joint Magistrate of Monghyr. The plaintiff filed 
his written statement on the 7th September, 1909, and the 


case was adjourned till the 11th September, to enable the 


defendant to revise his written statement ; the Magistrate’ noted 


that the land had been actually steched as ordered, and 


directed the attachment to continue, On the rith September 
1909, the defendant filed a petition to the effect that there was 
no longer any likelihood of a breach of the peace.and prayed 
that the proceedings might be cancelled. The plaintiff was 
reoresented in Court, and he took exception to the insinuation 
that he had ever been out of possession of the land till the 
order of attachment had been made. The Magistrate held that 
as there was no danger of a breach of the peace, he had no 


jurisdiction to contiuue the enquiry. The proceedings were . 


thereupon cancelled, and the land directed to be released from 
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attachment. On the 15th December, 1909, the plaintiff 
commenced the present action for damages. Hé asserted that | 
the proceedings before the Magistrate had been “falsely ' and 
maliciously instituted, that he and his servants had been needlessly 
harassed, and that his reputation had been injured by the wholly 
untrue allegation that he went, armed with a rifle ahd accom- 
panied by armed retainers, with a view to cause a breach of the 
peace. The plaintiff claimed Rs. 11,000 as damages. The 
defendant contested the claim on the merits, and further urged 
that the plaint did not disclose a cause of action and the suit was 
not maintainable. The Subordinate Judge' has’ dismissed tlie 
suit on the preliminary ground that it is not maintainable. 
He has held that proceedings under sections 144 and 145 us 
the Criminal Procedure Code did not constitute a “ prosecution ” 

ofthe plaintiff by the defendant, so that damages cannot be 
claimed for malicious prosecution. He has further held that 
the statements in the petition to the Magistrate, on the strength 
whereof the proceedings were instituted, were privileged, and 
could not form the foundation of a claim for damages for libel. 


The plaintiff has appealed to this Court, and on his behalf both 


the grounds upon which the suit has been dismissed, have been 
assailed as untenable. In my opinion, the decision of the 
Subordinate Judge cannot be supported. 

In so far as the first ground assigned by the Subordinate 
Judge is concerned, the learned vakil for the respondent has 
sought to support it by an analysis of the provisions of the 
Criminal Procedure Code of 1898. He has pointed out that the 
Code is divided into nine parts, of which the fourth deals with 
the prevention of offences, while the sixth treats of proceedings 
in prosecutions. Sections 107, 144 and 145 find a place in the 
fourth part of the ‘Code ; from this'circumstance, it has been 
argued that an application to a Magistrate to institute a 
proceeding under any of these sections cannot be deemed'a ` 
"prosecution" ofthe person against whom the proceeding is 
sought to be commenced. This contention may, for our present 
purpose, be assumed to be well-founded ; but it does not follow 
that when jurists speak of the tort known as‘ malicious 
prosecution," they use the term " prosecution" in the limited 
sense suggested by the respondent. An action for maliciously 
putting the law in motion lies in all cases where there is a- 
concurrence of the following elements : (1) the commencement : 
or continuance of a-criminal proceeding ; (2) its legal causation 
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by the present defendant against the plaintiff who was defendant 
in.the original proceeding ; (3) its dona fide termination in favour 
of the present plaintiff ; (4) the absence of probable cause for 
such .proceeding ;.(5) the presence of malice therein ; (6) damage 
conforming to legal standards resulting to the plaintiff: drath 
v. North Eastern Railway Company (1), Cox v. English, 
Scottish and Australian Bank (2). Any enforcement of the 
criminal law through Courts of justice concerning a matter 
which will subject the accused to a prosecution, without regard 
to the technical form in which the charge has been preferred 
and irrespective of the grade of the criminal offence, is, a 


sufficient proceeding upon which an action of malicious. 


prosecution may be based. To take one illustration, the action 
has been held to lie for maliciously and . without probable cause 


instituting and carrying forward proceedings under a search 


warrant: Z/jsee v. Smith (3), Legih v. Webs (4) It has 
also been ruled . tbat . proceedings maliciously taken against a 
person to compel him to furnish surety to keep the peace 
may be made the foundation for a suit for damages for 
malicious prosecution: Fisher v. Hamilton (s). It is well 
settled that it is an actionable wrong to institute various 
kinds of legal proceedings against another person, maliciously 
and without reasonable and probable cause; for instance, a 
liability attaches to him who, malicfously and without reasonable 
and probable cause, petitions to have another person adjudicated 
a bankrupt, ZoAnson v. Emerson (6), or attempts to have a 
company wound up as insolvent, Quarts Hil Gold Mining 
Company v. Eyre (7) or procures the arrest of a person by 
means of judicial process, whether civil or criminal, Churchhtll v. 


Siggers (8), or obtains execution against the property of a 


judgment-debtor : Cussoldv. Scratchley (9). I am not prepared to 
accept the contention thatan action for damages for malicious 
prosecution should lie only when the original proceeding 
was a " prosecution" in the sense in which the term is 
used in the Code of Criminal Procedure; it is not essential 
that the original proceeding should have been of such a nature 
as to render the person against whom it was taken, liable to be 
arrested, fined or imprisoned. The present case, however, is 
reasonably free from difficulty. Here, the application of the 


(1) (1886, 11 App. Cases 247, 


(2) (1905) App. Cases 188. .. (6) (1871) L, R. 6 Ex. 329, 
(8) (1822) 2 Ohitty 304 ; 21 R, R. 689, (7) (1888) 11 Q. B. D.;,674. 
(4) (1800) 8 Esp. 164. (8) (1864) 8 x. and s. 029. 
'(5) (1874) 49 Ind. 841. (9) (1910) 2 K, B. 244. . 


1913. 


0, H. Crowdy 


v, 
L. O'Reilly. 


Mookerjee, d, 


nine 12e 


O, H. - Oromdy | 


L. G Rey. 
Mookerjee, J. 


Tira OALOUPTA LAW JOURNAL. (Vor: XVII. 


defendant stated facts, which, if true, rendered the plaintiff liable 
to prosecution for being a member óf an unlawful assembly. 
It is further worthy of note that the defendant invited the 
Magistrate to take action under section 107 of the Criminal 
Procedure Code, and an order under that section may ultimately 
lead to the detention of the person called upon to furnish 
security, under the circumstances mentioned in section 1223. 
It must also be remembered that, as a result of the proceedings 
initiated by the defendant, the land claimed by the plaintiff was 
attached ; if this order was obtined maliciously and without 
reasonable and probable cause, an action clearly lies against | 
the defendant for unlawful interference with' the exercise of 
property rights of the plaintif: Mudhun v. Gokul Doss (1), 
Bishun Singh v. Wyatt (a), Bhut Nath v. Chandra Binode (3). 
Ifthe allegations of the plaintiffs be ultimately established as 
well-founded on fact, it is manifest that there has been a 
deliberate abuse of the process ofthe criminal Court; salutary 
provisions, framed by the legislature to secure the prevention 
of offences, have been utilised maliciously and without reasonable 
and probable cause for the harassment of the plaintiff who has 
thereby suffered damage, as he asserts, in reputation and | 
property. Under these circumstances, I must hold that the 
suit as framed is maintainable. 


In so far as the second ground assigned by the Subordinate 
Judge is concerned, the learned vakil for the respondent has 
contended that the statements in the petition to the Magistrate 
whereon the proceedings were based, are absolutely privileged 
and cannot form the foundation of a claim for damages for libel. 
He has argued that we ought to adopt the rule of English law 
that no action lies against a party for words spoken in the 
ordinary course of any proceeding before any Court or tribunal 
recognised by. law. "The statement of the law on this subject 
by Lord Mansfield in X. v. Skinner (4), to the effect that neither 
party, witness, counsel, jury, nor Judge can be put to answer, © 
civilly or criminally, for words spoken in office, has met with 
approval in subsequent decisions which must be deemed, so far 
as the law of England is concerned, clear, uniform and conclusive : 
Dawkins v. Rokeby (5), Munster v. Lamb (6). The principle 
upon which these decisions are founded is that the administration 
(1) (1866) 10 M. L A. 568, — (4) (1772) Loft 55. 

(2) (1911) 14 C. L. J. 615. — (6) (1878) L. B, 8, Q. B. ae (260); 


R. 7 H. L. 414. 
(3) (1812) 16°U. LJ; 34.~ > (6) (1888) 11 Q. B. D. 658 1606]. M 
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of justice would be paralysed if those who are engaged in it were rv. 
to be liable to actions of libel or slander upon the imputation jou. 
that they had acted maliciously and' not bona fide: Dawkins v. o. H on Grow ay 
Paulet (1) This immunity, it has been maintained, extends to 

L. Q’ » hier. 


everything said by the parties in the conduct of their case, so 
long as it is in any way connected with the enquiry before the  AMooherjee, J. 
Court, because in thé words of Pigott’ C. B. in Kennedy I 
v. Hilliard (2), public policy requires that a party, in preferring 
or resisting a legal proceeding, shall do so with his mind 
uninfluenced by the fear of an action ‘for defamation or a 
.. prosecution for libel: see also M’Laughiin v. Doey (3). Amongst 
. decisions which support the proposition that all documents 
necessary to or properly used in a judicial proceeding are 
absolutely privileged, for instance, all pleadings delivered or 
affidavits sworn in the course of a judicial proceeding before a 
Court of competent jurisdiction, reference may be made to 
‘those of Revis v. Smith (4), Henderson v. Broomhead (s), Hare 
v. Mellers (6), as explained by Baron Pollock in Proctor v. 
Webster (7), Weston v. Dobniet (8), and Cukler v. Dickson (9). 
In the case last mentioned, it was ruled that. no allegation 
contained in Articles of the Peace exhibited to Justices is 
‘actionable; the Court of Kings Bench observed that “if one 
exhibits Articles to Justices of the Peace against a certain person, 
containing diverse great abuses and misdemeanours not only 
concerning the petitioners themselves but many others, and all 
this to the intent that he should be bound to his good behaviour, 
the party accused shall not have for any matter contained in 
such Articles any action upon the case, for they have pursued the 
ordinary course of justice in such case, and if action should be 
permitted in such cases, those who have just cause for complaint 
would not dare to complain for infinite vexation.” The same 
rule has been adopted in the American Courts where it, 
has been ruled that’ defamatory matter contained in pleadings 
filed according to law in a Court of competent jurisdiction, 
if relevant and pertinent to the issues in the case, is abso- 
lutely privileged, and it is immaterial that the allegations are 
false and malicious aud are made under cover and pretence 
of a wrongful or groundless suit: Mclaughlin v. Cowley (10), 


(1) (1869) L. R. 6 Q B. 94 (116). (6) (1584) 8 Leon 188 (163). 

(2) (1859) 10 Ir. O, L R 195 (209^. (7) (1885) 16 Q. B. D. 118, 

(3) 11898) 82 L. B. Ir. 618 (530.) (8) (1618) Oro. Jao. 432, 

(4) (1856) 18 C, B. 126. (9) (1,865) 4 Coke 146. 
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Stewed y, Powell (2) Runge V. 


Mc Kisstck (3). There i is a divergence of judicial opinian, however, ; 
upon the.question whether allegations made in a criminal 
complaint are absolutely privileged, and it has been ruled that 
where one institutes criminal proceedings without intending | 
to prosecute them in the regular course, but as a pretence to. 


"T 


— Franklin (G, Ring v. 


wh 


promulgate -slander or to serve any other improper purpose, an 


action may be maintained for any libelous matter contained in. 
them : McDavidd v. Boyer (4). But the balance of authority i is in 


favour of the theory of absolute privilege, though the view taken l 


in.the, case last mentioned may possibly be defended on the ^ 
-ground.that where a person prefers a complaint not intending 
.'to “prosecute it but merely with a view to publish. false and mali- | 

cious:statements, he really abuses the process of the Court. which 
cannot be allowed to be utilised as a vehicle for the publication of 
defamatory statements: Ball v. Rawles (5), Hartsoc£ v. Reddick, (6), 
Laing v. Mitien (7), Allen vw. Crofoot, (8), Vausse v. Lee, (9), 
and in the American Courts the principle has been repeatedly 
applied. as recognised in England in the cases of Fohnson v. 
Evans (10), Fowler v. Homer (11), Seaman v. Netherclift (12), 
Dawkins v. Rokeby (13), Munster v. Lamb (14), Astley v. Younge (15), 
Revis v. Smith (16), Henderson v. Broombhead (175 Royal Aquarium 
Co. v. Parkinson (18), Hodson v. Pare (19). Inso far asthe Indian 
Courts are concerned, there is a divergence of judicial opinion on 
the subject. The language of exceptions 7 and 9 to section 499 of 
the Indian Penal Code does not import such absolute immunity as is 
recognised by English law ; each of these exceptions uses the term 
“t good faith " as an element in the definition, and this is repeated 
in each of the illustrations annexed. Consequently, where 
a party to a proceeding in Court has used defamatory expression, 
the statement has been held punishable under the Indian Penal 
"^ Code, when not made in good faith, £ e., with due care and 
attention. JA. v. Pursoram (20), Greene v. Delauney (21), Kali 
‘Nath v. Gobinda Ch. (22), Giribala v. Prankrishto (23), and Emperor 
v Ganga Prasad (24). A strict adherence to statutory provisions 


“ (1) (1895) 52 Am, St. Rep 614, 
(2) (1889. 18 Am. Bt. Hep. 838, 
(R; (1908) 126 Fed. Rep IS. 


(18) (1875) L. R. 7 ALL, 774; 


(14) (1883) 11 Q. B. D. 585, 


(15) (12698) 2 Burr. 807. 


(4) (1897) 169 Ill. 476 ; 48 N. E. 817. 116) (1866: 18 O, B, 196. 


(5111802 27 Am St, Rep. 174. 
(8) 11842: 88 Am. Dec 141. " i 


(17) (1859) 4 H. and N. B69. 


18) (1892) 10. B. 481 (451). : 


UI) (19011 185 Mars. 283. | ` (19) (1899) 1 Q. R. 455. 
(8) (1829) 20 Am. Dec: 647. (20; 11865) 2 W. R. Or. 36: 
: : T : i 8 W. R. Cr. 45, 
(9) (1888: 96 Am. Dec, 168. 1214 (1870) 14 W. R- Gr. 27. 
(10) (C860) 3 Esp. 82; 8 R, R. 09 (22) -1900) 5 O. W. N. 293, 
03) (1812) 3 Campbell 294; I3 R.'BE, 807. (23) (1908) 8O. W. N 992. > 
(12) (1876) 1 O. P. D. 640. 21) (1907) I. L, B, 29 AU 685. 
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tiay be’ defended on -the ground mentioned by their Lordships 


of the Judicial’ Committee i in Norendra Nath v. Kamalbasini (n) 
namely, that a statutory enactment must receive its natural 
meaning and must not be frittered away by reference to what ` 
may be supposed to be the law in England or the antecedent' 
láw on the'subject here, This view appears to have commended ° 
itself ‘to the Court i in Abdul Hakim v. T. ejchandar Mukharji, (2), 
Isuri Prasad v. Umrao Singh (3) and Zm re Nagarji (4). But. 


in civil suits. for damages ‘for defamation, asthe Court is not 


fettered by any ‘statutory provision, the Court is free to adopt 


ot reject the English rule on the subject. In so far as the immu- 


Ca woe = P a : - ^ ` 
nity of witnesses is concerned, which stands in Englánd on 


the same footing as the.immunity of a party, their Lordships. of. 
thé: ‘Judicial Committee have broadly formulated the rule that 
they canüot be sued in a civil Court for damages in respect of 
eviderice given by them upon oath in a judicial proceeding, 
Gunnesh Dutt v. Mugneeram (s), and that principle has been 
repeatedly applied. Bhikumber v. Becharam (6), Dawah Sing: 
ve -Mahip- Singh (7), Manjaya v. ` Sesha (8). In so far as the. 
immunity of a party is concerned, ‘judicial opinion is divided.’ 


The opinions "expressed in: Hinde v. Baudry, (9) Venkata v.. 


Kotayja (10) Näthji v. Lallbkat (1 1), and Golap Yan v: ‘Bholanath 
Khetry (i2), support the theóry of absolute privilege, accorded in 


thé^ public interest to those who make statements to the Court. 


id thé course of and in relation to a judicial proceeding. On ‘the 
other hand, the decisions in Addul Hakim vw. Tejchandar (2), 
Guru Dutt Sing v. Gopal Das (13), Shibnath v. Sátcowree (14) 
4ugada Ram:v. Nimat Chand (15), H P. Sandyal v. ' Bhaba 
Sundari (i6), support the theory of a qualified privilege. To 
put the matter briefly, the divergence of judicial opinion between 
the: représentatives of the two different schools of thought, arises 

inthis way: it is said,.on the one hand, that the provisions of 
the Indian’ Penal Gode negative the theory of an absolute privi- 
lege“afid that the same rule ought to be applied in civil suits for 
damages for defamation ; it is argued, on the other hand, that 
tie principle of English law, which represents the regult of judicial 


ay (1896; L R. 23 T. A 18; I, L. B. 28 Calc. 508. 


7(2) (1881) I. L R. 8 All, 815. 0 0 A 
, (81. (1900; I. L, B. 92 All, 234. (10) (1889) T. L. B. 18 Mad. 874, > 
(4) (1894, I. L. B. 19 Bom. 840. (11) (1889. I. L, R. 14 Bom. 97. 
/ 05)-(18721 11 B: L. R 321 ; 17 W, R. 283, (12) (1911) 15 0 W N. 917. 
b (6), (1888) I L, E, 15 Calo. 264, . (18) (1886) 1 Aera H. C. B, 83... 
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O1vik, experience for centuries, ought to be applied in so- far as it has. 
1913. not been made inapplicable by statutory provisions to the contrary, 


Q. EL Orow ay and that the very fact that a party who has madea false and 
malicious statement in a judicial proceeding is liable to be crimi- 
nally prosecuted, renders it unnecessary that he should be liable 
Mookerjee, J, also in a civil suit for damages for defamation. . It is obvious 
m thata great deal may be urged in support of each of these 
conflicting views, and, as at present advised, I am not prepared 
to dissent from the rule recognised in England, not only for the: 
weighty reason assigned in Cukler v. Dickson (1) but also for 
the additional reason. that if suits of this description were, 
allowed, it would be an encouragement to the institution of what 
must in many instances be mischievous and speculative litigation. 
It is not necessary, however, to decide the point finally for the 
purposes of the present litigation, because, as I have already 
held, the plaintiff is entitled to maintain this action as one for 
damages for malicious prosecution or malicious abuse of judicial 
process, 
The result-is that this appeal is allowed, the decree of the 
Subordinate Judge discharged and the case remanded to him 
for trial on the merits. The plaintiff is entitled to his costs in : 
this Court; he will also have hearing fee in the Court below 
which we assess at ten gold mohurs. Under section 13 of the 
Court Fees Act, we direct that the amount of the Court-fee paid 
by the plaintiff on the memorandum of appeal presented to this ` 
Court be refunded to him. 
Beachcroft J.—The two questions for our consideration . 
are whether on the facts stated in the plaint a suit will lie for 
damages (1) for malicious prosecution (2) for defamation. | i 
With the first question, my learned brother has dealt so fully 
that little remains to be said. I quite agree with him that the term - 
"prosecution" ought not to be interpreted in the restricted | 
sense in which it is used in the Code of Criminal Procedure. It. 
is argued that a contrary view has been taken in the case of - 
Golap Fan v. Bholanath Khettry (2). That case is clearly’. 
distinguishable from this, but if the learned Judges who decided | 
that case, intended to lay it down as a rule of law that no suit 
can lie for malicious prosecution unless the plaintiff was actually 
put on his trial for a criminal offence, I venture to think, with 
the greatest respect to them, that the view taken was too narrow. 
In Volume XIX of the Laws of England, edited by Lord 
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Halsbury, at page 670, prosecution is thus defined : “a prosecution 
exists when a criminal. charge is made before a judicial officer 
or tribunal, and any person who makes, or is actively instru- 
mental in the making or prosecuting of such a charge is deemed 
to prosecute it.” This would seem to suggest that there may be 
said to have been a prosecution even when no action at all has 
been taken against the plaintiff. For the purpose of the present 
appeal, it is unnecessary to say whether [am prepared to go 
to this length, for in fact action, detrimental to the plaintiff, 
was- taken by the Magistrate, though that action did not take 
the form of a criminal trial. 

|. The petition presented by the defeadant on the 16th June was 
unquestionably a complaiat within the meaning of section (4) (4) 
. of. the Criminal Procedure Code. On that complaint the 
Magistrate might have put the plaintiff on his trial for the 
offences of being a member of an unlawful assembly and of 
criminal intimidation. It is true the defendant asked only for 
action under the preventive sections of the Code. That, however, 
does not affect the question. Ifa person sets the criminal law 
in motion, it is no defence for him to say that the law took a 
direction which he did not anticipate and did not desire. The 
responsibility of the person begins with the presenting of the 
complaint, but it does not end with it and is not limited to the 
prayer contained in it. 

The discussion whether the facts alleged amount to a 
prosecution is perhaps of a somewhat academical nature, for it is 
quite obvious that a suit will lie on those fac’s, and it is immaterial 
whether it is described as a suit for'malicious prosecution or one 
for malicious abuse of the process of the Court. 

In regard. to the second question, I incline to the view that 
a suit for damages for defamation may be maintained. 

The question of privilege in respect of defamatory statements 
has frequently occupied the attention of the High Courts in 
India and the decisions have, by no means, been uniform. For the 
purposes of the présent appeal, it is unnecessary to consider cases 
in which merely the question of qualified privilege, by reasons 
of the person, who made the defamatory statement, having some 
interest in the subject matter, has arisen. I shall accordingly 
confine myself to those cases in which the question of absolute 
privilege has been discussed. The English law was enunciated 
by Lopes L. J. in the case of Royal Aquarium v. Parkinson. (1); 


G) (1892) 1 Q. B. D. 491. 
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n the authorities establish, beyond all question, this, that neither 
party, witness, counsel, jury nor Judge can be put to answer 
civilly or criminally for words spoken in office ; that no action 
of libel or slander lies, whether against Judge, counsel, witnesses 
or parties, for words written or spoken in the..course of any 
proceeding before any Court recognised by law, and this, though 
the words written or spoken were written or spoken maliciously, 
without : any justification or excuse, aud from personal ill, will or 
anger against the person defamed. This absolute privilege, has 
been conceded on the grounds of public policy to induce freedom, 
of speech when it is essential that . freedom, of speech should 
exist.” In India the law as regards the privilege of a witness 
was declared by the Judicial Committee of the Privy Council, 
to be the same as that i in England, as regards, civil suits in respect 


of evidence given in a judicial proceeding : Babu Gunnesh Dutt 


v.  Mugneeram (1. Itis argued that parties toa suit are in the 
same. .position and entitled to the same privilege. xS 

"The expressions used by their Lordships i in this case have 
been, quoted in some cases to support the view that a person can 
not be criminally prosecuted for defamation i in respect of words 
uttered by him as witness ina judicial proceeding. On the 
question of criminal prosecution the views of the Courts have 
‘differed, but I can find no case in the Indian Courts, i in which it 
thas been decided that a party making a defamatory ‘statement 
in the course of a judicial proceeding enjoys. the absolute 
privilege of immunity from prosecution accorded by the English 


Taw. On the contrary it has been decided in two of the High 


‘Courts that a party is liable to a prosecution for defamation in 
the cases of Queen v. Pursoram Dass (2), Kali Nath Gupta v. 
Gobinda Chandra Ram (3) and Isuri Prasad Singh v. Umrao 
‘Sigh (4); see also the remarks of J ardine J. in Raghavendra v. 
Kashi Nath Bhat ( 3), l 

|... It was on the ground that a statement, which might be the 
subject of a criminal prosecution for defamation could not 


“be absolutely privileged so far as the civil Courts afe 


'concerned, that this Court held in the case of , Augada Ram 
Shaha v. Nemat Chand Shaha (6), that a defamatory statement in 
the pleadings in an action was not privileged., This decision was 


followed i in the case of H. P. Sandyal v. Bhaba ‘Sundari ‘Debs (7): 


E 1D: (872) 17 W. R. 283, (4) (1800) l, L. R. 92 All, 284. 
"" (8) (1836) TW. R, Cr. 45. T E (1894) í. L. R 19 Bom, 717. [uo 


- i: Yit. 


{2 eg) (3900, 5. C. W. N, 298; — (0f (1896) I. L 'R. 28 Dale. 867; 


7) (1910) 150. W. N,. 805. 
n^ i ee ane .) 
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‘To the same effect is'the. decision in Abdul Aakim ^v. Tej 
Chandar Mukarjt (1) atid the remarks ^ of. Jardine “J. in 
ftaghavendray. Kashi Nath Bhat (2). To the contrary ‘is the 
decision in; Mathys Muleshvar vw. Lalbhat- Ravidat (3) the 
remarks of the Madras High Court in Hinde v. Baudry (4) and 
the decision of this Court in Golap Fan v. Bholanath. Khetry (5). 
The earlier decision of this Court does not appearto have been 
brought to the. notice of the. learned: Judges who decided. the 
last mentioned case. ” : 

. tis clear that witnesses and parties stand on a very different 
footing. .This was recognised in the case of Kali Nath Gupta v. 
‚Gobinda Chandra Bose (6); a witness can be compelled to - give 
evidence and.to answer. any question relevant to the subject 
‘matter of the suit, but the statements of a party in his pleadings 
are entirely within his own direction. Rc os 

«< No doubt the principle that the Courts should sanction 
no course which would have the effect of curtailing freedom 
of speech,is one of general application, but freedom of, speech 
must not be allowed to degenerate into license, and in.-the 
application’ of the principle we must, I think, look to the 
conditions obtaining in this country, so different from those 
in England and should not, slavishly follow English precedents. 


I agree with the remarks of Straight J. in Abdul Hakim v. Te 


Chandar Mukaryi (1) in this connection. 

The strongest reason in favour of the English view appears 
to me to be that stated by Fry; L. J. in Munster v. Lamb (7), 
“lt is not intended'to protect malicious and untruthful persons, 
but it is intended to protect persons acting dona fide, who under 
'a different rule would be liable, not perhaps to verdicts and 
andere against them, but to the vexation of defending 
actions.” But when it is borne in mind ‘in how ` a large 
proportion of the pleadings 1 in cases in this country, statements 
are made, which are not merely exaggerations, but deliberately 
false, I. do not think a rule should be laid down which would 
give currency to the idea that a party has, carte blanche to make 
any statement he likes, however, defamatory. l should be 
extremely oy to favour any view which would. “encourage 
‘what’ my learned brother aptly | terms ` “thischievoug | sane 
. aa litigation; but Iam not aware that the decision in 
"(1j (1880 T. LE 3 All; gis.. ' (4). (1876) I. "De R: 2. Mad. "130°" 

" (2) (1891), L. B.'19 Bom, 717 (728),° (6) (1910), 18. 0. W; N. 917, . 


(8) (1889) I. L, R, 14 Bom, 97. (6) (1900): 5 €, W.4 Ny, 293. «7p 
(7) (1588j 11. Q. B; D. 588 (807). : UMOR Chou 
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“Augada Ram Shaha y. Nemai Chand Shaka (1) which has been 
the law in this Presidency for 16 years, has had that effect. - 
Against false statements in pleadings or in petitions there is 
‘no doubt: this safeguard that-a criminal prosecution for" giving 
false evidence or for giving false information may be instituted 
„with the sanction of the presiding officer or public servant, as the 
‘case may be, and in ‘all cases of defamation whether the statement 
“Be true or false, a criminal. prosecution for defamation may be 
instituted by the person aggrieved. Criminal prosecution will 
"not, however, always, provide a sufficient so/attum for the injury 
"éaused; aud though much may be said for the view that this is a 
-clààis of cases in which private interest must yield to the 
general interest of the public; I am not prepared to dissent from 
‘the view expressed in Augada : Ram Shaha v. Nemai Chand 
ee (1). ^ 
' The difference of opinion will not however affect the result 
‘of this appeal, as we are agreed that the suit may be maintained 
as one for malicious prosecution Or maroro abuse of Judica 
' process, 


ATM 00007 po j E Appeal allowed. 
uL | Q2) (1896, I L, B. 28 Oslo. 867. 
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ae Before Mr.. Fustice Carnduf, dud Mr, Fustice 


Chapman. 
ay . -. ** NASIR MEA. 


2 ` 7 7 V. 
t. . 
xus ARMAN ALI MEA AND OTHERS.* " 
uam Land and Revenue’ Regulation (1 of 1888), Sec. 184— Deilaration, 
awit for, that lands settled with plaintiff by revenue authorities had boen 
. wrongly included. within the lands subsequently settled with defendant, 


if ‘iies— Plaint, misdesoription in— Amendment, V absolutely neccesary 
^to entitle plaintiff to relief. 


' " A suit liés for a declaration that certain plóts of land settled with the 
plaintiff by the revenue authorities, had subsequently been wrongly irioluded 
in the settlement made with the defendant, notwithstanding the M of ` 
section 154 of the Assam’ Land.and Revenue Regulation. > 

AMadhub Nath Syrma v.. Myarani Medhi (1).and Patan Maria v. Bhabiram 
Dutt Barna (2) referred to. 


It a Court comes to a clear Anding that certain plote of land of the 
plsintifPs settlement have been, to the extent alleged in the plaint, actually 
'* Appeal from Appellate Decree No. 8384 of 1909, against a deoree of G. €, 
Banerjee, Eeq., Offg. Additional Bistriet Judge of € ‘achar, dated the 17th- June 
1909, modifying a decree of Babu Janki Nath Dag; Extra Assistant Ooni- 
missioner and ' Munsiff of that place, dated the 24h Serres 1908. 
bi (189071 L, R. 17.Calc, 819. du 
3) (1896) I. L, B. 24 Galo; 288 5°10 W. N: w i) 
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inoluded wrongly in one of the plots of the defendant's settlement, it would .not 
be justified in withholding the relief to which the plaintiff is entitled, merely, 


on the ground that the plaint contained a misdesoription as to the number of . 


the plot of the defendant's settlement and that the plaint had not been 
amended, 


Appeal by the Plaintiff. 
Suit for a declaration under the Assam Land and Revenue 
Regulation, 
The facts of the case appear from the judgment. 
Babu Brafendra Nath Chatterjee for the Appellant. 
Babu Gobinda Chandra Dey Roy for the Respondents. 
- The judgment of the Court was delivered by "E 


Carnduff J.— This appeal arises out of certain proceedings 
taken under the Assam Land and Revenue Regulation, 1886. 


It appears that the plaintiff had obtained from the revenue 
authorities a settlement of four dags or plots numbered, respec- 


tively, 417, 418, 430 and 432. Subsequently a settlement was made. 


with the defendant of two plots numbered 557 and 558. The 
plaintiff, alleging that his plots had, in whole or in part, been 


wrongly included within the plots settled with the defendant, ' 
Apparently such' 
a suit would lie notwithstanding the provisions of section 154 _ 


brought a suit for a declaration to that effect. 


of the Regulation; see the cases of Madhub Nath Surma v. 


Myarant Medhi (1) and Patan Maria v. Bhabtram Dutt Barna (2^, : 


and it has not been suggested that it is otherwise. 


The findings of fact ofthe lower appellate Court obyiously | 
conclude the case save as regards the plots Nos. 417 and 418 in. 


the plaintiff's settlément, As regards those the claim has been 


disallowed by the lower appellate Court because, although they - 


are proved to have been wrongly included in plot No. 558 of the 
defendant's settlement, they are stated in the plaint to have been 
so included in plot No. 557 of that settlement. The learned 
Subordinate Judge seems to have thought that this misdescrip- 
tion was absolutely fataliand he has held that, so long as the 
plaint was not amendéd and * dag No. 557" corrected into 
“ dag No. 558," no relief could be granted with reference to 
dags Nos. 47 and 418 of the plaintiff's settlement, 


It seerns to us that, in the face of the clear finding that plots: 
Nos. 417 and 418 of the plaintiff's settlerhent have been, to the ` 
extent alleged in the plaint, actually included in plot No. Tx 


(1) (1890) I, L R. 17 Calo. 819. 
(2) (1896) I. L, R. 24 Calo, 289; 10. W. N. 94, 
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o! 'the defendant's. settlement, there. As no substance, whatever ` : 
in the point. "The appeal must we. think, be allowed in part, 
the, decree . of . the Courts below /discharged and the plaintiff’s. 
suit for a declaration of title decreed as regards dags acd 4174 
and d of his settlement. VIS E i SN | 
> Having regard to- the "mistake iu ae -plaint and the fact 
that the plaint had already had t to be amended, we e make no einer 
as to costs. . xdi: ^ 
H. P. C. Appeal ade 1f part 


^c 





^ 
* 
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Before Sir Aube M Knight Fide, and Mr, uie 
Peg a aa oes ~ . Holmwood. em os m 
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TARA CHAND MARWARI- : ^ ons 
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Intorast—Realaation date: of—Unsuccessful appeal by morfgages~~ Persünal > 
^ "U decree, if pan be passed against purchaser of equity of redemption. : 

a A mortgagee iè entitled to interest on the principal amount at the contract. 
rate up to.the date fixed by the Court for repayment of the mortgage deht., 
Ibe. time, allowed to the mortgagor will not be enlarge|, merely becanse an. 
appeal is, preferred against the decree, | whether by the mortgagor or the 
mortgagee, which is afterwards dismissed or withdrawn. ? 

' Where the mort gaiges himself preferred an unsuccessful appeal and the? 
Mei did not ask for extension'of time to énable him:to redeem, it was. 
not open to the mortgagee to demand interest at the contract rate up to the. 
date within six months of the date of the final decree. 

‘Noor Ali M ‘Koni Mia (1) and Ram ‘Narain v. Lala. Raghu ‘Nath (2) 


^ 


distinguished. 
`A péreonal deorée canvot be made Saee the' porate of the. uy of: 
di aa Ae. pr IE 
- Jamna Das v, v, Bam Awar (8) referred to. i oo a Í 
“Appeal by’ Defendant No. 3. a, BT a 


- 


Suit to enforce a mortgage security. 

- ! The plaintiff brought a suit to enforce his mortgage security ^ 

against the mortgagors and the ‘appellant, who was'a transferee . 
of ari ibterest in the mortgdge security. Oa the 22nd December, - 

1906,the Subordinate Judge made the preliminary decree 1 iu-the s 
suit, whereby he directed accounts to be taken and -fixed the, 
2and June, 1907, for. repayment of the mortgage dues. The 

decree-holder was directed to file the accounts within, a ‘month, ; 


22 * Appeal from Original Decree No, 8 of 1911, Aea ORUM ot. Babu . 


Hem’ Chandra Mukerji, Subordinate Judge of  Monghys dated "the '23nd- 

September, 1910. Qu e Eae t. 
0) (1886) I. L. E. 18 Calc; 18. Sx PvE pen . Ae d AL T w Ey aes 
(2) (1895) I. L, R. 22 Oale. 467. a oN 
(8) (1900) 16 0. L. J. 68, L.-B, 39 I. A. 7, I. L. R, 88 All, Bees 
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as he was in possession of one of the mortgage premises and 


was liable in respect thereof to pay rent to the mortgagors. 
Ths plaintiff being dissatisfied with that decree, appealed to the 
High Court, which appeal was dismissed on the 6th January, 1910. 
The matter was then taken up by the Subordinate Judge and a 
final decree was made on the 22nd September, 1910. By this 
decree, interest at the contract rate was allowed up to 22nd. 
March, 1911, #. e. within 6 months from 22nd September, 1910, 
and the appellant was also made personally liable for the 
money. 

Babu Khetra Mohon Sen for the Appellant. 

Babus S iis Chandra Ghose and Gopal Chandra Som for the 
Respondent. | 
-= The judgment of the Court was delivered by 


Mookerjee J.— This is an appeal by the third defendant 
against the decree in a mortgage suit. The decree has been. 
assailed substantially on three grounds, frst, that interest at the. 
contract rate ought not to have been allowed up to the date 
fixed for repayment in the decree, that is, the 22nd March t9r1;. 
secondly, that there should not have been a personal decree, 
against the appellant ; and ¢hzrdly, that in the accounts taken on 
the foot of the mortgage, the burden of the latrine taxes and the, 
municipal rate should not have been thrown upon the property 
in the hands of the appellant. 


In so faras the first ground is concerned, it is necessary to, 


mention that the suit was commenced on the 2nd November 1905 
to enforce a security which had been executed in favour of the 
plaintiff by the first two defendants on the 9th May 1902. 
The third defendant, now appellant before this Court, was joined 
as a party defendant, as transferee of an interest in the equity of 
redemption. On the 22ud December 1906, the Subordinate 
Judge made the preliminary decree in the suit, whereby he 
directed accounts to be taken and fixed the 22nd June 1907 
for repayment of the mortgage dues. The decree-holder was 
directed to file the accounts. within a month, as he was himself. 
in possession of one of the mortgage premises and was liable 
in respect thereof to pay rent to the mortgagors. The plaintiff, 
was not satisfied with this decree and lodged an appeal in this 
Court on the 1rth. January 1907. That appeal was dismissed 
on the 6th January 1910. The matter was then taken up by the 
Subordináte Judge, and reference was made to a Commissioner 
to take the accounts directed. The Commissioner submitted 
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his report, and after objections thereto had been heard, the final. 
decree was made on the 22nd September 1910. By this decree, 
interest at the contract rate, that is, compound interest at 15 
per cent. per annum with half-yearly rests, has been allowed up 
to the date fixed for repayment, that is, the 22nd March rgrtr. 
To this, exception has been taken by the third defendant, and 
ithas been contended that interest at the contract rate ought 
to have been allowed only up to the date fixed .for .repayment 
by the original decree of the Subordinate Judge, that is, up to the 
22nd June 1907. On behalf of the respondent, it has been argued 
that under Order 34, Rule 4 of the Code of Civil Procedure of 
1908, which replaces section 88 of the Transfer of Property Act, 
the decree-holder is entitled to interest at the contract rate 
up to the date fixed for repayment in the final decree as now 
made. In support of;this position, reliance has been placed 
upon the cases of Noor Ali v. Koni Meah (1), Nam Narain 
Singh v. Lala Roghu Nath Sahai (2), Rup Chand v. Shamshul 
Sehan (3), Daulat v. Bhukandas Manek Chand (4) and’ 
Nan Chand v. Vithu (5). Reference has also been made to the 
cases of Maung Aung Ban v. Ma Nanko (6) and Maung Pye 
v. Ma Than (7). We are of opinion that the contention of the 


- respondent is unsound and must be overruled. It may be 


conceded that as ruled by their Lordships of the Judicial 
Committee in the case of Sundar Koer v. Rai Sham Krishen (8), 
the mortgagee is entitled to interest on the principal amount at: 
thé contract rate up to the date fixed by the Court for repayment 
of the mortgage debt; but the question arises, whether thé 
mortgagee can get the period extended by means of an unsuccessful: 
appeal against the decree of the primary Court. The cases of 
Noor Ali v. Koni Meah (1) and Nam Narain Singh v. Lala. 
Roghu Nath Sahat (2), are clearly distinguishable. They were 
cases inwhich a decree for ejectment had been made against 
tenants who had forfeited their tenancy, and it was held that 
it was competent to the Court, in view of the fact that the tenant 
had preferred an appeal against the decree for eviction, to 
exteiid the time within which the tenant should be allowed to 
relieve himself against the forfeiture. These cases-do not in: 
any way assist the respondent ; if we were to accede to his’ 
conterítion, the result would follow that the plaintiff, by means 


(1) (1886) I L. R. 18 Oale. 18: 
, (3) (1895) ILLL B 93 Oale. 467; (B (1894) LL. B. 19 Rom: 958; 
(81 (1889) I. L. R. 11 AIL, 846. (6: (1910) 8 Burma L T, 134. 
(4) (1886) T. L. B. 11 Bom 172. (T7) (1902) 3 Bur. L. T: 2, 
(8) (1908) I. L. R. 84 Calo. 150 ; L. B. 341 AD 


P 
DON . 


Vor. XVIL] | .. HIGH covRr. >. 


of an infráctuous appeal, could always throw an additional burden . 


This view is clearly opposed: 
the cases of Bhola Nath 


upon the mortgagor defendant. 
to the decision of this Court in 


Bhuttacharjee v. Kanti Chunara Bhuttacharjee (1) and Fatjuddt | 


Sardar v. Asimudd: Biswas (2). It may further be’ pointed out 
that although there are cases which may apparently support the 
contention-of the respondent, Rup v. Shamshul (3), -Daulat :v, 
Bhukan (4), Nan v. Vithu (5), Kanara:v.. Gobinda (6), the 
balance of authority is. clearly against his: view: Ramaswams 
Kone v, Sundara Kone (7), Puthenpura v. Puihenpura (8), 


Manavtk v. Unnia ppan (9), Mahant Ishwergar v. Ishwar. Chuda: . 


samamanabhat (10), Patlojt. v. Gant (11), Chudasama, v. Mahant 
Lshwar (12), Aminabi v. Sídu (13) and Chiranji v. Dharam (14). 
The.general rule is that the time allowed tothe mortgagor will 
not be enlarged, merely because an appeal is ‘preferred against 


the decree, whether by the mortgagor or the mortgagee, which is . 


afterwards dismissed or withdrawn. It is unnecessary for our 
present purpose to consider whetherfhere may or may not be 
exceptions to this rule ; jt. is sufficient to.hold that in a case 


of the description now before us, where. the mortgagee himself . 
prefers an unsuccessful'appeal and the mortgagor:does not. ask. 


for extension of time.to enable him to redeem, it is not open 
to the mortgagee to demand interest at the contract, Tate up .to A 
'daté within six months of the date 'of the final decree. As we 
have already stated, if the Contrary view were maintained, he 
would be at liberty, by means of a frivolous appeal, to throw an 
additional burden upon the mortgagor for which the latter 
cannot justly be held raspoasible. Tne first contention of] the 
appellant must, consequently, succeed. l 

In so far as the second ground is concerned, it has not been 
seriously argued on behalf of the respondent that the personal 
decrea against the appellant can be supported. He is purchaser 
of a portion of tha equity of red2:mption; the property in his 
hands is liable for the satisfaction of the mortgage debt; but he 
in no way represents the mortgagor personally, and a personal 
decree cannot be made against him: Fams2 Das v. Ramautar 


(1) (1897) I. L. R. 25; Cale. $11, 
(2) (1907) 11 O. W, N. 679. 

(3) (1889) I L. R. 11 All. 846. 

(4) (1886) I. IL, R. 11 Bom, 173 
(5) (1894) I, L. R 19 Bom. 258 
(6) (1892) I. L. B. 16 Mad. 214 
(Q (1907, L L. BR, 81 Mad. 23, 


18) (1891) 1 Mad. L. J. 745, 

(9) (1891) I. L.R 16 Mad. 170. 
(10) (1833; I. L. R., 13 Bom, 108. 
(1b (1390; T. L. R 16 Bom, 370. 
(13, (1891) I. L. R. 16 Bom. 248, 
(13) (1822) I. L. R 17 Bom, 547. 
(14, (1898, I. L. R, 18 All, 455, 
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Pande (Y). The second.ground . oniwhich the REN is con 
must, therefore, prevail. : 
«In so far as.the third ground is concerned, it ‘cannot isle 
Hosted i in view of the. decision of the Subordinate Judge 
at the preliminary stage. . Against that decree, in so far as it was 
in favour of the mortgagee, no appeal was preferred by the 
defendant.to this.Court. To that extent, that decree must :be 
deemed.to have become final and can no longer be successfully 
challenged, The third ground, therefore, fails. 
,  Wheresultis that this appeal is allowed. in part and the 
decree:ofthe Court below is modified in two respects. -Interest 
at.the:contract rate will be allowed only up to the 22nd June 
1907 which will betreated.as the date fixed for redemption -in 
the decree ; thereafter interest will run at the rate ofsix per cent. 
perannum on the aggregate amount found due. The personal 
decree:against the appellant is set aside. Subject- to . variations 


upon. these two points, the decree of the Court below will ^be 


affirmed and a self-contained decree drawn up in this Court. 

The appellantis entitled to the costs of this appeal. ‘We’ 
assess the hearing fee at five gold mohurs. The Court-fee-will-be 
allowed:only on.the amount by which the decree is reduced. 


Appeal allowed tn part. 


~} 


A T M. 


(1) (1909) L 'L. B. 81 All, 852 on appeal (1911) L. B. 89 I. A. 7 ; 15 C. L. J. 68. 
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Before Sir Lawrence Fenkins, Kt, K. C. I. E., Chief 
Justice and Mr. Fustice Chapman, 


MAHARAJA SIR RAMESHWAR SINGH 
BAHADUR 
v. 
RATESHWAR SINGH ahas RAHIM RAMANJI 
AND OTHERS." 

Execution of deoree—Oode of Civil Procedure (Act V of 1908 ), Beos. 47 and 48, 
Order 81, Rule 22—Attachmoent, order of, after issue and services of 
notice — Proclamation for sale, issue of—Limitation for twelce years-— 
Fraud of judgment-debdtors, if sares limitation—Limitation, question ef, 
if may be vwe-opened— Court, jurisdiction of, to set aside order of 
attachment, 

Wheri an order of attachment is made by a competent Court, on an 
application for execntion of decree made by the decree-holder, after due service 
of notice on the jndgment-debtor. the Oourt has no power to set aside that 
order. It cannot be set aside either by way of aopeal nor by way of review, 
if no application for review is made within the period prescribed by the 
Indinn Limitation Act (XV of 1877), much less by the successor of the Judge 
who made the order of attachment, as he has no jurisdiction to entertain an 
. application for review of his predecessor's order, 

An application for execution, otherwise time-barred, may, if the deoree- 
holder hag not been remiss and a proper case is made out, be treated as one for 
the revival and continuation of earlier proceedings in execution, even if fraud 
on the part of the judgment-debtor is not established, 

Appeal by the Decree-holder. 
Application for execution of decree. 
The facts of the case were as follows : 


An application was made for execution of decree passed on 
the 20th December, 1893, on the 24th of March, 1908. The 
application contained a brief narrative of the previous applica- 

tions and an allegation that the claims put forward by the 
judgment-debtors which had impeded the execution were 
collusive and fraudulent. It concluded with a prayer in these 
terms: ‘'(r) That as having regard to the circumstances stated 
hereinbefore and as in consequence of the fraudulent conduct 
of the judgment-debtor, the previous executions were rendered 
infructuous, your petitioner is entitled to exclusion of time under 
section 230 of the Civil Procedure Code, and to bring all the 
properties to sale which are specified in the vernacular petition 
annexed hereto and which forms part of this application. 
(2) That, if the above prayer be, for some reasons or other, 


* Appeal from Original Order No. 227 of 1910, against an order of Babu 
'Oharu Chandra Mukherjee, Officiating Subordinate Judge of Darbhanga, dated 
the 14th March, 1910. 
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regarded by the Court as not fit to be granted, in that case, the 
application may be considered to be in continuation of the former 
execution case—which, your petitioner begs once more to repeat, 
was dismissed for no laches on the part of this decree-holder. 
(3) That lastly having regard to the circumstances aforesaid, 
a review under section 623 of the Civil Procedure Code may be 
made of the said order, dated the 18th March, 1907, dismissing 
the said last execution case—, and the said execution case may be 


'restored to the file and the decretal money may be recovered 


from the sale of the judgment-debtor’s properties Nos. 1 to 6 of 
Schedule No. 2 as per list in the vernacular application, in respect 
of which the aforesaid claim case Nos....were wrongly framed 
and erroneously allowed by the Court." 


The Court below held that the application was not properly 


| one under section 623 of the Code of Civil Procedure, but ordered 


it to be registered as an execution case and notice under 
Order 21, Rule 22 of Act V of 1908 was ordered to be issued. 
The notice was served and attachment issued. As no objection 
was made, it was ordered on the 2oth May, 1909, that the sale 
proclamation be drawn and issued, fixing the 15th of July 1:909, 
for sale. 


On the 4th August, 1909, a petition under section 47 of the 
Code of Civil Procedure was filed on behalf of the judgment-debtor, 
alleging that the execution of the decree was time-barred and 
that the objector was not aware of the institution of the present 
execution case till the 31st of July last and could not therefore 
put in his objection. 

On the 14th March, 1910, the Court below held that. the 
decree-holder’s application for execution was barred under 


‘section 48 of the Code of Civil Procedure, and allowed the 


objection, Hence this appeal. 


, Or. Rash Behary Ghose and Babus Ram Charan Mitra and 
Fogendra Nath Mukherjee for the Appellant. 
Babus Fogesh Chandra Roy and Akshoy Kumar Sud for 
the Respondents. OSA. V. 
The judgment of the Court was delivered by 
. Jenkins C. J.—This is an appeal from an order made in 
the course of proceedings for the execution of a decree passed 
as far back as the 2oth of December, 1893. The record disclosed 


a long series of unsuccessful attempts on the part of the decree- 


holder to realize the decretal debt ; and the substantial question 


~ 


Vor. XVII.) HIGH COURT. 


is whether his rights under the decree are barred by the lapse of 
12 years from the date when it was passed. 


197 
m UN. 
ain 
1919. 


The decree-holder made his first application on the zoth of Baineshwan wart Bingh ! 


March, 1896, and.his second on the 8th of February, -1899. 
Both these are described as having been struck off. 
His next application was on the 3rd of February, 1902; 


but as in the meantime the judgment-debtor had died, he applied - | 


to the Court to execute the decree against the legal representa- , 
tives of the deceased, his sons, Babu Mudeshwar Singh and, 
Babu Rateshwar Singh. F 

The sons opposed on the ground that in the circumstances . 
they were not their father's legal repesentatives. This objection 
prevailed in the Court of the Subordinate Judge, and the, 
execution case was dismissed. On the r2th of August 1904, 
the High Court discharged this order, and remanded the case 
to the Court below with the .direction that the heirs of the 
deceased judgment-debtor be substituted in his place upon the - 
record as his legal representatives. But the question of the. 
liability of the ancestral property to attachment and sale-was , 
left often. On the 4th of February, 1905 the decree-holder made , 
his fourth application ; on the 24th of June, 1905 it was dismissed, . 
On the 19th of July 1905 the fifth application was made, and it was; 
thereby prayed that the execution case * which was struck off on 
the 24th June, 1905 may be restored to its former number ; that » 
attachment process may be issued" in respect of the properties - 
therein described. In response to this application several properties ; 
were attached; but one Laliteshwar Singh, a brother of the. 
deceased judgment-debtor, preferred a claim on the allegation that 
Babu Guneshwar Singh, their father, had left a will, and that. 
‘he, the claimant, was its executor and so entitled to possession, 
of the property under attachment. 

The claim succeeded and on the 26th of February, 1907 an 
order was made in the execution proceedings for the release of: 
the properties from attachment. Other claims were also made,) 
but no reference was made to them in the course.of tbe, 
argument, nor were their circumstances placed before us. On the: 
18th of March, 1907 the execution case was dismissed. a 

In the same year Suit No. 267 of 1907 was instituted by- 
Bhabeshwar Singh against his brother Laliteshwar . challenging, 
this testamentary title, On the 27th of May, 1907, the District ; 
Judge decided adversely to Laliteshwar's claim, and his decrée ; 
was confirmed on appeal by the High Court. ` 
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Crvix, Once more the decree-holder applied for execution and this 
1912. time on the 24th of March, 1908, three weeks after the disposal 


heu of the appeal. 
xS ee His application contains a brief narrative of the facts, and on 
ee "ihm allegation that the claims which had impeded the execution 

— Ramanji, were collusive and fraudulent. It concluded with a prayer in 
Jenkins, | g, J. these terms :—(1) " That as having regard to the circumstances . 
a stated hereinbefore and as in consequence of .the fraudulent 
conduct of the judgment-debtors, the previous executions were 
rendered infructuous, your petitioner is entitled to extension of 
time under section 230 of the Civil Procedure Code and to bring 
all the properties to sale which are specified in the vernacular 
petition annexed hereto and which forms part of this application. 
(2) That if the above prayer be, for some reasons or other, 
regarded by the Court as not fit to be granted, in that case, this 
application. may be considered to be in continuation of the 
former Execution Case No. 152 óf 1906 which, your petitioner 
begs once more to repeat, was dismissed for no laches on the 
part of this decree-holder. (3) That lastly having regard to the 
circumstances aforesaid a review under section 623 of the Civil 
Procedure Code may be made of the said order, dated the 18th 
March, 1907 dismissing the said last Execution Case No. 152 of 
1906, and the said execution case may be restored to the file and the 
decretal money may be recovered from the sale of the judgment- 
debtor's properties Nos, 1 to 6 of Schedule No. 2 as per list inthe 
vernacular application, in respect of thich the aforesaid Claim, 
Cases Nos. 18 and 19 were wrongfully preferred and erroneously 
allowed by the Court." 

It should be explained that Execution Case No. 152 of 1906, 
mentioned in the second of the above prayers, is that filed on the . 
I9th of July, 1905, the new numbering being dueto the transfer 
of the case from the Muzafferpore to the Darbhanga Court. 

On the 6th of February an order was made to the effect that 
the application was not properly one under section 623 of the 
Civil Procedure Code, and after stating that the opposite party 
did not enter appearance it proceeds, “ properly speaking it is 
an application for execution under sectton 230, Civil Procedure 
Code, on the ground that the period of limitation for twelve 
years does not apply to the case as the decree-holder was 
precluded from executing the decree owing to the fraudulent 
actions of the judgment-debtors. The petitioner. has filed an. 
affidavit to show how the fraud was committed. The decree- 
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holder has the right to execute the decree. The application 


must be treated as an application for execution of decree. This, 
case be struck off.” This last sentence refers to the application 


so far as it might be regarded as one for review. 

On the same date the following order was made; “ As per 
orders passed this day in Miscellaneous Case No. 25 of 1908.” 
That is the order I have just read—‘ Application be registered 
as an execution case and notice under Order 21, Rule 22, Act 
V of 1908 be isssued to judgment-debtors fixing 5th Marth, 1909.” 
This notice it appears from the order-sheet was served, and on 
the 12th of March, it was ordered that attachment be issued. 
On the 14th April the attachment was served. Notice for drawing 
sale proclamations was served, and as no objection was made, 
it was ordered on the 2oth May 1909 that the sale proclamation 
be drawn, and issued, fixing the 15th of July 1909 for sale. - 

On the 4th of August 1909 a petition under section 47 of 
the Civil Procedure Code was filed on bebalf of Ratheswar Singh, 
alleging that the execution of the decree, was time-barred, and 
that the petitioner was not aware of the institution of the present 


execution case till the 31st of July last and could, not therefore 


put iu his objection earlier. 

The decree-holder filed a petition of reply on. the i4th 

August 1909, and therein he declared (among other things) that 

the objector’s contention tbat the execution was barred by 
limitation was totally unfounded, and that when this point had 
been settled by the Court and execution ordered after due notice, 
it was no longer open to the objector to reopen this question, 

A further petition was filed on behalf of the objector on the 
18th of September 1909, but it contained no traverse of the notice 
imputed by the decree-holder’s petition. 

On the r4th of March 1910, however, the Officiating Subor- 
dinate Judge heid that the decree-holder’s application for 
execution, was barred under section 48 of the Civil Procedure 
Code, and allowed the objection. From this order the present 
appeal is preferred, and it is objected first that the learned Judge 
by whom this order was made had no power to interfere with the 
order of his predecessor ; secondly that the application, on which 


the order was made, was in continuation of a proceeding that was, 
within time ; ZAiraZy that in fact there was fraud which gave the 


decree-holder a further time within which to execute his decree ; 
fourthly that the bar prescribed by section 234 operates in favour 


of the, judgment-debtor alone and not of his legal representatives, 
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and ffthly that in any case the decree-holder is entitled to a 
deduction of the time occupied in the contest as to the decree- 
holder's right to proceed against the sons as the legal representa- 
tives of their deceased father. In my opinion the decree-holder 
is entitled to succeed on the first of these points. Tne record 
shows that the order of attachment on the application of the 
8th of March 1908 was made after service of notice ; there is no 
allegation in the respondent’s petition that notice was not served, 
nor isthere proof to supplement the omission ; and finally there is 
no finding by the Court of no notice even in its order of the 14th 
of March 1910. It seems to me, therefore, on the materials 
before us we must assume, as the order-sheet states, that the order 
of attachment was made on the 12th of March 1909 after due 
notice. 

What power then bad the Court to set aside that order, for 
that in effect is what has been done? Clearly, the subsequent 


i 


order was not by way of appeal: nor can it be supported as by way - 


of review, for the application on which it was made was not 
within the period prescribed by the Indian Limitation Act, nor 
had the Officiating Subordinate Judge,in the circumstances of 
this case, jurisdiction to entertain an application for review of his 
predecessor's order. 

I fail, therefore, to see on what the jurisdiction assumed by 
the Officiating Subordinate Judge is based, nor was the learned 
and experienced vakil who represented the respondent able to 
justify this order by reference to anything contained in the Code, 
In the view I take it would serve no useful purpose to discuss 
the other points urged on behalf of the appellant, but there is one 
matter to which I would draw attention. 

From the narative of these long and tedious proceedings, it 
is, I think, apparent that the decree-holder has not been remiss; 
the delay has been occasioned by obstacles for which he cannot 
be held responsible. And so the decree-holder can claim with 
some show of reason that the case, viewed as a whole, 
presents those features which are regarded by the Courts as a 
justification for holding that an application otherwise time- 
barred may be treated as one for the revival and continuation of 
earlier proceedings in execution. The decree-holder’s application 
of the 24th of March 1908 was apt for this purpose, for it 
contained a prayer directed to obtaining such an order in case the 
Court thought fraud not established. 

Ihe Court’s order does not in words treat the application as 
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one for the continuation of the earlier proceedings, but had the 
respondent in response to the notice appeared and dislodged 
the decree-holder from his case of fraud, it would have been open 
to the Court to consider whether an order should not have been 
` made in accordance with the decree-holder's alternative prayer. 
I allude to this as showing the inconvenience and possible 
injustice to the decree-holder were we to uphold the Officiating 
Subordinate Judge’s order of cancellation. 

In my opinion then the order ofthe 14th March 1910 
must be reversed and that, which it professes to impugn, must 
stand. 

Though we have decided, so far as this appeal goes, in the 
decree-holder's favour, the question of the liability of the 
ancestral property to attachment and sale still remains untouched. 
And soa long course of litigation is still open tothe parties 
unless good sense prevails. The litigants are kinsmen, the 
decree-holder is the head of his house, and it was suggested by 
his counsel that were he fitly approached, there might be a close 
to this long and costly contest, and the differences of these 
related litigants might be honourably composed. The suggestion 
is deserving of consideration. 

The result of our decision is that the appellant must get his 
costs of this appeal andthe application in the lower Court, 
hearing-fee in this Court 5 gold mohurs. 


H. P, C. Appeal allowed, 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 


SYED SHAH HAMID HOSSEIN 
v. 
PATNA MUNICIPALITY.* 


Assessment of rates—Assessed land, part of rezenue-paying land—'Holding'— 
Bengal Municipal Act ( 111 of 1884 B. C.). Sec., 6, Ol. (3 )— Oooupier— 
Cicil Court, when can deolare assessment illegal. 


The mere circumstance that the lands assessed formed part of a revenue- 
paying estate ia no ground for exemption from assessment of rates under the 
Bengal Municipal Act. 

Land held by an occupier under one title or agreement, and comprised 
within one set of boundaries, constitutes a holding for the purposes of the 
Bengal Municipal Act, 

When the owner himself is in occupation, he is himself liable for the rate ; 

* Appeal from Appellate Decree No. 884 of 1911, against; the | decree of 

t, J. Monaham, Esq. District Judge of Patna, dated the 9th March, 1911, 


reversing that of Babu Kal Kumar Sarkar, Munsiff of Patna, dated the 
80th July, 1910, 
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when there ijs'an occupier under the owner, who is in actual occupation of 
the holding, although the rate is assessed upon the annual rent, yet it is the 
‘owner who is held primarily Hable for the payment thereof, ; 
When a Municipal Corporation bas acted in contravention of the 
provisions of the statute, it is open to a oivil Court to declare tiat an “ABSESS- 


ment is illegal, 


Appeal by the Plaintiff. 
Suit for declaration that an assessment of rates is w/ira vires. 
The material facts and arguments appear from the judgment. 


Moulots Syed Shamsul Huda and Muhammad Mustafa Khan 
for the Appellant. 


Babus Umakali Mukherji and Chandra Sekhar Prosad Sing 
for the Respondent. 


The judgment of the Court was deliver by 


Mookerieo J.—This is an appeal‘on behalf ofthe plaintiff in 
a suit for declaration that an asssessment of rates made by the 


. Municipality of Patna under the Bengal Municipal Act of 1884 


is udtra vires. Inthe Court of first instance, the claim of the 


. plaintiff was allowed, but that decision has been reversed on 


appeal by the District Judge. In: the present appeal the 


, assessment has been ques'ioned on four distinct grounds ; namely, 
, first, that as the plaintiff is the owner of a revenue-paying estate, 


he is not liable to be assessed under the Bengal Municipal Act ; 
secondly, that the holdings in respect of which he has been 


assessed have been arbitrarily created by the Municipal authorities 


in contravention of the provisions of the statute ; ¢Azrd/y, that as 
there are intermediate holders between the plaintiff and the 
actual occupiers of the land, the plaintiff is not liable to be 
assessed ; and fourth/y, thit inasmuch as the occupiers of some 
of these holdings’ have been assessed in respect of houses and 


` gardens standing thereon, ne plaintiff ought to be exempted 
— from assessment. 


Before we deal with these grounds, it is necessary to mention 


. that !he plaintiff is the proprietor of a large tract of land 


situated within the Patna Municipality. Many years ago, these 


. lands were divided into two holdings and assessed under the 
' Bengal Municipal Act. In 1904, the Municipal authorities added 
four new holdings to the two which had existed from before. 

The plaintiff brought an action to test the legality of the course 
: adopted by the Municipality, and it was held that as the lands 
: comprised in the: new holdings were includedin the two pre- 


existing holdings, the creation of fresh holdings was ultra vires. 
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Thereupon, in 1907 the municipality treated all the lands as 


comprised in one holding. The plaintiff was dissatisfied and 
preferred an objection under the provisions of the Bengal Munici- 
pal Act. Tne result was that the lands were constituted into 
five separate holdings. The plaintiff has commenced this suit 
for declaration that the action of the municipality was without 
jurisdiction. 

The first of the grounds upon which the assessment is 
assailed, is obviously without substance under section 103 of the 
Bengal Municipal Act, the rate upon a holding is payable in 
quarterly instalments by the owner ofthe holding. Section 85 
defines the circumstances under which a rate may be imposed on 
the annual value of an holding situated within the Municipality. 
There is no exemption, either express or implied, in favour of 
the holders of revenue-paying estates within a municipality. 
The mere circumstance, therefore, that the lands assessed form 
part of a revenue-paying estate is no ground for exemption. The 
first ground consequently fails. 

To determine the validity of the second, third and fourth 
grounds, it is essential to examine the meaning of the term 
‘holding’ as used in the Bengal Municipal Act. Section 6, clause 
(3) of the Act provides that the term ‘holding’ means land held 
under one title or agreement and surrounded by one set of 
boundaries. On behalf of the plaintiff, it has been contended 
that the term ‘holding’ refers to land held by an occupier under 
one title or agreement and surrounded by one set of boundaries. 
On behalf of the respondent it has been argued, on the other 
hand, that the term ‘ holding’ means land held by an owner under 
one title or agreement and surrounded by one set of boundaries. 
The question, therefore, arises, whether theterm ‘holding’ is used 
with reference to the occupier or the owner. In our opinion, 
there is no room for reasonable controversy that the basis of a 
‘holding’ is occupation and the term ‘holding’ is used with 
reference to land held by an occupier under one title and 
surrounded by one set of boundaries. To take a concrete 
instance : an owner may have 10 bighas of land which he holds 
under one title and which is surrounded by one set of boundaries. 
He lets out different parcels to ten different occupiers. The 
question arises, whether the land constitutes one holding or ten 
holdings for the purposes ofthe Bengal Municipal Act, The 
learned vakil for the Municipality has contended that we must 
confine our attention to thetitle of the owner and cannot have 
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regard to the occupation of different parcels by different occupiers. 
But if this contention is accepted extremely anomalous results 
obviously follow. For instance, if we look to section 105 we find 
that the tax due from a non-resident owner may be recovered from 
the occupier and may be deducted by the latter from bis rent. If, 
therefore, there are ten distinct occupiers of what is called one 
holding by the respondent and if the owner makes default in 
payment of the rate primarily payable by him under section 103, 
it is open to the Municipal authorities to proceed at their choice 
against any one of those occupiers and make him responsible for 
the payment of the entire amount. This could hardly have been 
intended. If again we turn to section rio, we find that there is 
a provision for remission or refund on account of vacant holdings. 
If, in the case before us, there is one occupier who ceases to 
occupy his parcel, there is no room for the application of section 
TIO, because the remainder of the holding, as interpreted by 
the respondent, is occupied by other persons. The provisions 
of the Municial Act, in our opinion, make it reasonably plain 
that the basis of the assessment of rates is occupation. We are 
concerned primarily with land as occupied by a person; the 
land in the occupation of such a person, if held under one title 
and comprised within one set of boundaries constitutes a holding 
for the purposes of the Bengal Municipal Act. The rate is 
determined upon the annual value which is defined, in section 
101, as the gross annual rent at which that holding may be 


-reasonably expected to let. Section 103 then provides that the 


rate so determined is to be paid in quarterly instalments by the 
owner of the holding. Consequently when the owner himself is in 


-occupation he is himself liable for the rate. When there is an 


occupier under the owner who is in actual occupation of the 
holding, although the rate is assessed upon the annual rent, yet 
itis the owner who is held primarily liable for the payment thereof. 
If the view suggested by the respondent were adopted, the 
consequence would be that every person interested in a particular 
parcel of land, whatever the grade of his interest might be, would 
be liable to be assessed with the rates. For instance, in respect 


-of a parcel of land, there might be under the Government 


a zemindar; under the latter, there might be successively a 
putnidar, a durpuinidar and ultimately, the last in the series, 
the actual occupier. According to the contention of the 


respondent, the zemindar would be liable to be assessed in respect 


of the ‘holding ' -because he held the land under one title and 


PI 
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surrounded by one set of boundaries, The putnidar under 
the 'zemindar would be eqally liable to be assessed because 
his interest falls within the definition of the term ‘holding’ 
as given in section 6, clause (3); and similar remarks would 
apply to the duspututdar. It must further be observed in 
this connection that ‘each of these persons would be liable 
to be assessed not in respect of his net profits from the 
land but upon the gross annual rent at which the holding 
may be reasonably expected to let. But it can hardly be 
matntained that the Legislature intended that the same parcel 
of land should be liable to be assessed twice or thrice over. We 
are, therefore, of opinion that the term ‘holding’ as used in the 
Bengal Municipal Act means land held by an occupier under one 
title or agreement and surrounded by one set of boundaries, If 
this interpretation be adopted it is fairly clear that the second 
and the third objections must be deemed substantial. Under the 
statute as interpreted by us, it is the duty of the Municipality to 
ascertain whether a particular parcel of land is held by an occupier 
under one title and whether it is comprised within one set of 
boundaries. If it island of this description, the rate is assessed 
upon it in accordance with the principle laid down in section 
Iol. That rate becomes payable by the owner, that is to say, 
the person above the occupier, if the occupier himself is not the 
owner under section 103. 

Bat although we are of opinion that the second and third 
grounds urged by the appellant are substantial, we are unable to 
give effect to them by reason of the manner in whlch the suit has 
been framed and conducted in the Courts below. It may be conced- 
ed that when a Municipal Corporation has acted in contravention 
of the provisions of the statute, it is open to a civil Court to 
declare that the assessment is illegal. In support of this 
proposition reference may be madeto the cases of Chairman of 
Giridih Municipality v. Sris Chundra Mozumdar (1) and the 
Chairman, Municipal Board, Chapra v. Basudeo Naran Singh (2). 
In the case before us, however, although there is ample indication 
that the assessment made by the Municipality has been based 
upon an erroneous interpretation of the term ' holding’ as used 
in the Bengal Municipal Act, yet it is plain that the two specific 
objections now urged before us were not taken either before 
the Municipal authorities or before the Courts below. It is 


(1) (1808) 7 O. L. J. 631; ILL E. 85 Calo. 859, 
(2) (1910) 11 O. L. J. 400; I. L, R. 37 Cale, 874, 
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clear from an examination of the record that although the 
plaintiff urged that the sub-division of his land into five holdings 
was beyond the competence of the Municipal authorities he never 
invited the Municipality to assess his land after constituting it' 
into holdings according to the occupation of the land by different 
tenants, In fact, it is clear that after the Municipality had 
treated the entire land as constituting one holding the plaintiff 
objected and upon his objection the land was divided into five 
holdings. The plaintiff ought to have urged at that stage that 
the holdings were improperly constituted and that it was 
obligatory upon the Municipality to determine the land in the 
occupation of each separate tenant. But not only did the 
plaintiff not take any such objection before the ‘Municipal 
authorities, he did not urge any such objection in the Court of 
first instance nor was it presented before the Court of appeal 
below. The result is that although the documents upon which 
the assessment of the Municipality is based indicate that. in 1884 
there were numerous tenants in occupation of different parcels 
of land, it is impossible for us to hold in respect of.any of the 
holdings now assailed by the plaintiff, that it is not in the 
occupation of one tenant. Before the plaintiff can succeed in 
respect of the assessment for any one of these five holdings, he 
must satisfy the Court that the particular holding has been 
constituted in contravention of the provisions of the statute, 
He is unable to doso, because there are no materials on the 
record to show how many tenants are in occupation of the 
different holdings. Similar observations apply to the third 
ground urged by the appellant. No doubtthe documents upon 
which the assessment has been made indicate that there were 
intermediate holders between the plaintif and the occupiers 
in 1884 : there is no evidence, however, to show whether these 
intermediate holders now exist; if they do, according to the 
view we take, the plaintiff is not liable to be assessed. But the 
plaintiff has not established by evidence that in respect of the 
land comprised in any one.ofthese five holdings he is not the 
immediate landlord of the tenants in occupation. Consequently 
although the second and the third grounds are substantial and 
might possibly have succeeded in part or in their entirety, if they 
had been urged in a properly framed suit and had been sought 
to be supported by evidence, we are not in a position to give 
effect to them. Nor do we think that this is a casein which a 
remand should be made at this stage to the Court of first instance 
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to enable the plaintiff to establish these objections. The effect 
ofa remand would be that the plaintiff would escape payment 
of rates, while he is indubitably liable for a considerable amount 
of rates, even though it is conceded, upon the view of law 
we take, that some of the parcels of land assessed may be entitled 
to exemption from assessment under section 85, on the ground 
that the annual value is less than six rupees. 

In so far as the fourth ground is concerned it is clear that 
the separate assessment of the houses and gardens of the tenants 
has been based upon an erroneous view of the meaning of the 
term ‘holding.’ But the District Judge has correctly pointed 
out that this is a matter which does not concern the plaintiff. 
It is possible that the tenants have been improperly assessed ; 
and they may have their remedy against the Municipal 
authorities. ' 

The conclusion follows that although we are of opinion 
that the statute has been misinterpreted, and there is some 
indication that the assessment has possibly been illegal, the 
plaintiff has not been able to establish with regard to any 
particular holding that the assessment bas been on the facts, 
made in contravention of the statute and is liable to be declared 
süitra vires by a civil Court. We, therefore, dismiss the appeal 
but direct that each party do bear his own costs throughout 
the li'igation. 


A. T. M. Appeal dismissed. 


PRIV Y COUNCIL. 


Present: Lord Macnaghten, Lord Moulton, Sir Fohn Edge and 
Mr. Ameer Alt. 


SARDAR KIRPAL SINGH 
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SARDAR BALWANT SINGH AND ANOTHER. 
[ON APPEAL FROM THE CHIEF COURT or THE PUNJAB.] 


Custom — Pleadingi— Burden cf proof —Sikh — Jats— Punjab agriculiwriis— 
Alienation of ancestral property-——Necessity—J ust debt. 

The plaintiffa who were Sikh Jats, sued to set aside a deed of sale of 
ancestral property exeouted by their father since deceased in favour of the 
defendant, on the allegation that agcording to the cnstom of the agricultu- 
rists of the Punjab their father was not competent to sell anoestral lands 
without necessity and there was no necessity for sale. The defendant by 
his pleadinga did not deny the custom alleged : 


18? 


CIVIL. 
1911. 


lees. auod 
Hamid Hossein 


t. 
Patna Municipality. 


P, Q. 


reum ean 


1912. 


mm 
October, 30 
Notember, 13. 


rc i 


188 THE OALOUTYA LAW JOURNAL. (Vor. XVII. 


P. C. Held, that it must be taken as admitted on the pleadings that the custom 
^ 1913, alleged by the plaintiffs applied and consequently the onus of proving validity 
—— n8 against the plaintiffs of the consideration waa upon the defendant 

. Kirpal Singh vendee: - 
Balwant Singh. Held, also, that the payment of a “just debt” by the male proprietor 
iG of lands to whioh the custom alleged applied was a necessity for which ha 


could validly as against the reversioners alienate ancestral property and the 
"just debt" meant a debt which was actually due and was not immoral, 
illegal, or opposed to public policy, and had not been contracted as an sot 
of reckless extravagance, or of wanton waste, or with the intention of 
destroying the interest of the reversioners, 

Deri Ditta and others v, Sandagur Singh and others (1) approved, 

Appeal from a judgment and decree of the Chief Court of 
the Punjab (January 16, 1909) which varied a judgment and 
decree of the District Judge of Gujranwala (July 13, 1907). 

The question for determination in the appeal was. whether 
the plaintiffs-respondents, who are Sikh Jats, were entitled to 
set aside, and if so, on what terms, a registered deed of ‘sale, 
dated the 26th August 1892 and executed by their father, 
Sardar Gurbakhsh Singh, in favour of the defendant-appellant, 
who had obtained possession of certain lands thereby conveyed 
to him. 

The facts of the case are stated in the judgment of their 
Lordships. l l : 

The District Judge made a decree in plaintiffs’ favour 
for possession of the lands in question on payment of Rs, 13,100 
tothe.defendant. The learned Judge summed up his findings 
as follows :— 

"I have read various rulings on the subject of necessity 
but the most important for the purposes of this case is Punjab 
Record, 65 (Civil) of 1900.  Haviag in view the principles 
involved in that ruling, I am inclined to hold that— 

1.—Rs. 3,400 out of item No. 1 was not actually due from 
Gurbakhsh Singh to mortgagees Muhammad Beg and Ram Das. 

2.—Rs. 1,000 out of item No. 3 and the whole of item 
No. 4, £e, Rs. 500 were debts which the deceased incurred as 
acts of reckless extravagance. 

From the remarks above made, I find that Rs. 4,900 out 
of Rs. 18 ,000, the consideration of the sale-deed in suit, was 
not spent on legal necessities and that the valid Cargo on, | the 
land, specified in the plaint, amounts to Rs. 13,100." 

The. Chief Court confirmed the findings of the District 
Judge relating to the first item of Rs. 9,500, but reversed his 


decision on the second item of Rs. 4,650 and disallowed it. 
(1) (1900) 65 P, B. (Civil judgment) 291. 


Vor. XVII] PRIVY COUNCIL. 


DeGruyther, K. C. and B. Dube for the Appellant: The 
rule of Hiadu law where the Mitaksbara applies is that it is 
the pious duty of the sons to pay their father’s debts unless 
they can prove that debts are contracted for immoral purposes 
and when the sons claim to set aside a sale of ancestral property 
made by their father to pay off antecedent debts, the onus is 
on the sons to prove that such debts were contracted for immoral 
purposes. It is unnecessary for the vendee to show that there 
had been a prior inquiry or that the money had been borrowed in 
a case of necessity : Bhagbut Pershad v. Musummat Girjakoer (1). 
Here the consideration was applied to pay off antecedent 
debts and unless the plaintiffs can show that there is a custom 
in the Punjab which overrides the rule of ordinary Hindu law 
the sale in question is binding on them. But there is no such 
special custom in the Punjub, where the ordinary Hindu law 
applies: Fagan Nath v. Tulst Das (2) and Bahadur Singh v. 
Desrat (3). Among the Jats in the Punjab a father can alienate 
ancestral property for necessity and necessity includes antecedent 
debt, meaning, debt antecedent to the transaction impeached : 
Sardar Mal v. Khan Bahadur Khan (4), which was followed 


. in Devi Ditta v. Sandagar Singh (5) and Digest of Customary 


Law in the Punjab, by Rattigan p. 97. 


Sir H. Erie Richards, K. C. and Abdul Majid for the 
Respondents: It was not suggested until now that the Hindu 
law governed the parties, who are agriculturists. In the Courts 
below the case was that the law applicable was the customary 
law which governed the Pudjab agriculturists. It is, therefore, 
submitted that the same law should be applied here. Ancestral 
land is inalienable except for necessity and it is for the appellant 
vendee to prove that there was necessity. He had notice of 
all the facts. He knew, as found by the Courts in India, that 
the vendor was extravagant and contracted debts in question 
as acts of reckless extravagance. Devi Dritta v. Sandagur 
Singh (5) and Sobha Sing v. Kishore Chand (6), were relied 
on and Fagan Nath v. Tulsi Das (2) and Lachman Das v. Pakla 
Mai (7) were distinguished. Reference was also made ta the 
Digest of Customary Law in the Punjab, by Rattigan, pp. 93, 110, 
113, 114, and 115. 


(1) (1888, L. R I5 I. A. 99; L L. R. 15 Oale. 717. 
(2) (1808) No. 72 P, R. 948 (5) (1900) No. 65 P. R, 291. 
(3) (1901) No, 58, P. B, 107. (8) (1997) No, 65 P. R. 367. 

l (4) (1899) No, 11 P, R. 56, (7) (1908) No, 59 P, B, 296. 
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DeGruyther, K. C.,in reply : If there is a previous debt and 
money is lent to discharge it, and if the money lent is in 
fact so applied, thete is no obligation on the lender to inquire 
as to the nature of the antecedent debt or as to purpose for 
which it was incurred. 

The judgment of their Lordships was delivered by 


Sir John Edge.— This is an appeal by the defendant in the 
suit from a decree, dated the 16th January 1909, of the Chief 
Court of the Punjab, which varied a decree, dated the 31st July 
1907, of the District Judge of Gujranwala, 2 


The plaintiffs, yho are Sikh Jats, and the sons of Sardar 
Gurbakhsh Singh, deceased, brought their suit in the Court 
of the District Judge of Gujranwala, to obtain possession of 
ancestral lands which had been conveyed in their lifetime by their 
father to the defendant by a deed dated the 26th August 1892. 
They alleged in their plaint that, according to the custom of the 
agriculturists of thé Punjab their father was not competent to 
sell the ancestral Jands without necessity, and that their father 
was a debauchee and an extravagant person, and there was no 
necessity forthe sale, and they prayed for a decree cancelling 
the sale deed and for possession on condition that they should pay 
to the defendant the money, if any, which might be proved to 
have been paid by the defendant to their father for valid necessity. 
The defendant so far as is now material, alleged in his written 
statement that he purchased the land in good faith on payment of 
lawful consideration without knowledge that the plaintiffs’ father 
was a debauchee and an extravagant person, that no debt was 
contracted by their father without necessity, and that the debt 
which their father contracted with him was spent for valid 


‘necessities. The defendant did not in his written statement 


deny that the plaintiffs and their father were agriculturists to 
whom the custom alleged by the plaintiffs would apply. 

According to the sale deed of the 26th August 1892 the 
consideration was Rs. 18,000, the details of which stated in that 
deed: were— 


Left with the vendee for payment to Din Muhammad Beg, Mubammad 


Amin Beg, Bodh Raj and Jagan Nath the previous mortgagees, Rs 9,500. 


Oredited to the vendee on account of previous debt, prinolpal and interest 
due to him under a bond, dated the 13th February 1891, Rs. 4,650. 

Credited to the vendee, on acoount of the previous debt, principal and 
interest due to him under bahi account entered on leaf No. 115, Ha. 3,850. 

Now received in cash before the Sub-Registrar Ba 50 . 
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As it must be taken as admitted on the pleadings that the 
custom alleged by the plaintiffs applied, the onus of proving the 
validity as against the plaintiffs of the consideration was upon 
the defendant, the vendee. On that basis the case was fought 
in the Courts below. l 

It was found as a fact by the District Judge, and on appeal 
by the Chief Court, that the plaintifs father, the late Sardar 
Gurbakhsh Singh, was recklessly extravagant, and that he did not 
know how to manage his affairs properly. That concurrent 
finding has an important bearing on the question of necessity, 
as the payment of a just debt by the male proprietor of lands 
to which the custom applies is a necessity for which he can 
validly as against the reversioners alienate ancestral lands. It was 
held in this connection by a Full Bench of the Chief Court 
of the Punjab, and as their Lordships consider correctly, in Deui 
Datta and others v. Saudagur Singh and others (1), that a “just 
debt" means a debt which is actually due and is not immoral, 
illegal, or opposed to public policy, and has not been contracted 
as an act of reckless extravagance, or of wanton waste, or with the 
intention of destroying the interests of the reversioners. 

The District Judge and on appeal thẹ Chief Court dealt with 
the items composing the Rs. 18,000 as set out in detail in the sale 
deed of the 26th August 1892. It appears that the lands or 
soms of them which were included in the sale deed of the 26th 
= August 1892 had been previously mortgaged to Din Muhammad 
Beg and others by the plaintifs’ father on the roth October 1891 
for Rs. 6,100 for a period of 20 years with liberty to those 


mortgagees to make improvements, the cost of which, with. 


interest thereon, the mortgagor undertook to pay at the time of 
redemption. The District Judge found that the Rs. 6,100 part 
ofthe item of Rs. 9,500, was a just antecedent debt, the 
payment of which was a necessity and that it was not proved 
to his satisfaction that the balance of the first item, namely 
Rs. 3,400, was due from Gurbakhsh Singh to Din Muhammad 
and the other mortgagees or constituted a just debt for the 
payment of which to Din Muhammad Beg and those. other 
mortgagees of 1891 there was a necessity within the meaning 
ofthe custom. With those findings of the District Judge the 
Chief Court ou appeal concurred. Their Lordships consider 
that these concurrent findings should be accepted as conclusive 
so far as the sums of Rs. 6,100 and Rs. 3,400 are concerned, 


(1) (1900) No. 95 P. B. 291, 


ul 


P. €. 
m 
Kipi § Singh 
Balwant 8 ‘Singh, 


Sir John on Riga 


skis FN LR IN A at =F 
- Balwant Singh. 


he Ã— d 
"Sir John Baye. 


™ 


THE CALCUTTA LAW JOURNAL. LVor. XVI. 


*'' As to the second item Rs. '4,6zo ‘of the detail ‘of. the 
consideration the District Judge, although he was not satisfied 
that’ there had been .any necessity for the borrowing by 
Gurbakhsh Singh of some of the amounts which are included id 
that item and as to others assumed from the recitals in some 
‘of the bonds which were produced by the defendant and without 
further proof that there had been necessity, allowed the ‘whole 
item of Rs. 4,650 as a charge which the plaintiff should pay ‘to 
‘the defendant. The Chief Court on a careful consideration 
rof the evidence disallowed the whole of the item Rs. 4,650. 

` "THe Judges of the Chief Court considered that the District 
‘Judge had not rightly appreciated the rule as to the onus of 
“proof, and they were unable to find that any necessity had been 
“established for the incurring by Gurbakhsh Singh of any ofthe 
"debts which composed the item of Rs. 4,650. From that 
conclusion of the Chief Court their Lordships . s see no reason to 
‘dissent. 


x The District Judge disallowed Rs. 1,000 of the item’ of 
^ Rs, 3,350 of the detailed consideration, and the whole of the item 
of Rs. 500, fnding that the Rs. 1,000 and the Rs. soo were 
“debts which Gurbakhsh Singh had incurred as acts of reckless 
“extravagance, The Chief Court found that the District Judge 
“had rightly disallowed the Rs. 1,000 and the Rs. Soo, and 
"pointing ¢ out that no mention of the Rs. 3,350 account was made 
‘in a consolidating bond which Gurbakhsh Singh executed on 
"13th February 1891, found that no necessity had been proved 
' for any portion of the item Rs. 3,350. With that conclusion 
‘of the Chief Court their Lordsdips agree. | l 


The result is that their Lordships will humbly advise His 
Majesty that the appeal should be dismissed and the decree 
of the Chief Court be affirmed. The appellant must pay the 
_ Costs of this appeal. 


0 


i Barrow, Rogers & IVevill.—Solicitors for the Appellant. 


. Edward Said: — Solicitor for the Respondents. TE. 
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PRESENT : Lord Macnaghten, Lord Moulton, Sir John Edge. ed 
|^ - Mr. Ameer Als. 


MUHAMMAD ISMAIL KHAN ann oruERS | 
v. ` 7 

ero LALA SHEOMUKH RAI 

: AND a 

MUHAMMAD ISMAIL KHAN AND OTHERS a 

m V. 


MUSAMMAT IMTIAZ-UN-NISA. 


[ON APPEAL FROM THE HiGH Court or JUDICATURE FOR THE 
` bi 3 
NogTH-WESTERN PROVINCES, ALLAHABAD.]. 


Bengal, North-Western Procinces and Assam-Gicil Courts Act (XII nf 1887 ), 
Section 37 — Vuhammadaan Lato— Evidence of custom at FAIRE with 
 Auhamadan Law. 


Where the High Court at Allahabad affirming the Saona jus 
ruled tbat the parties to a suit, who were Muhammadans, were not by virtue of 
s2ution 37 of Aot XIL of 1887 entitled to give evidence with respect to an' issue 
relating to a family custom of succession at variance with the Muhammadán 
Law: ' 


e 


; ^ Held; that the’ suit should be remanded to enable the parties to file 
evidence with respect to the issue in question. — ' ii Bes 
ro.Two consolidated appeals from two decrees of the Higtr 
Court at Allahabad, dated the 31st of October, 1907, which’ 
confirmed two decrees of the Subordinate Judge « of Moerat acted: 
the 26th of April, 1905. i 


The question for determination in these appeals was whether 
the appellants, who are Muhammadans, were entitled to adduce 
evidence of a special family custom that “female descendants 
could not inherit in the presence of male descendants,” These 
two appeals arose out of twosuits, in one of which the respondent 
Imtiaz-un-nisa was plaintiff and in the other the respondent 
Shéomukh Rai, to whom Imtiaz-un-nisa: transferred one- third of 
her share in: ‘the property mentioned’ in her plaiüt, was the 
plaintiff. "The present appellants were'defendants in both suits. i 


The plaints in the two suits alleged that one Maula Dad 
Khan died on the 22nd of July, 1893. He was‘ thé father of 
Initiaz-un-nisa and of the first four defendants ; ; that at the time 
óf her father’s death Imtiaz-un-ni$a , was only fifteen. years old 
and a _pardanashin and her brothers, the principal defendants, 
from dishonest motives, did not get her name recorded in. the 
revenue Courts against the zemindari shares owned by their father, 
and that Imtiaz-un-nisa’s entire share was Zr out of 264- shares 
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Her suit was therefore brought to obtain possession of 14 out 
of the 21 shares while the suit by Sheomukh Rai was instituted to 
obtain the remaining 7 shares transferred to him by a sale deed 
dated 24th March, 1904. 

The main defence to the suits was made by the four sons 
of the said Maula Dad Khan who, in their written statements, 
pleaded (inter alia) that the ancestors of the parties related 
to each other were inhabitants of a country near Sindh, and that 
they were Baluch by sect, and in matters of inheritance were 
governed by an old custom and practice that female descendants 
could not inherit in the presence of male descendants. 

The issues framed therein were the same in both suits, 
which were tried together. The material issues were as follows:— 

(2) Can the answering defendants plead that the family in 
the matter of inheritance is subject to any custom in supersession 
of the Muhammadan Law ? 

(3) If so, does any custom prevail in the family depriving 
female issue of right of inheritance in the presence of their male 
issue ? 

"The Subordinate Judge in the course of the proceedings 
records that “the parties should not file proof and counter-proof 
in, respect of issue No. 3" and in his judgment he decided, on 
the second issue, that so far as Muhammadans were concerned, 
the point seemed to be clear that no custom could override“ the 
express provision of revealed laws of inheritance." In the result 
he substantially decreed both suits. 

The High Court on appeal, affirmed those decrees. On the 
question raised in the appeal the judgment was as follows :-~ 

“ The learned Subordinate Judge held that in accordance 
with the decision of this Court inthe case of J'ammya v. Diwan (1) 
where the parties to a suit were Muhammadans, they in regard 
to the matters mentioned in section 37 of the Bengal Civil Courts 
Act of 1887, are governed by the ordinary rules of Muhammadan 
Law and that evidence was inadmissible to prove a custom 
of succession at variance with thatlaw. The learned Subordinate 


Judge, properly we think, refused to receive evidence of. custom: 


inconsistent with the ordinary rules of Muhammadan Law as 
regards succession to estates. The decision in question appears 
to have followed a number of rulings of this Court and amongst 
others a Full Bench Ruling in the case of Surmast Khan v. Kadir 
Dad Khan (2). We think that this question was rightly decided 


(1) (1900).T. L, B. 23 All, 20. (2) (1868) 1 Agra F. B, Rultngs 88. 
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and in any event we should not be prepared to disturb rulings P. C. 
which have been consistently followed for a number of years. 1912. 


We think therefore the Court below rightly decided that Muhammad Tahi 
evidence of the alleged custom set up in this case was not admis- "n 
sible." The appellants, therefore, appealed to his Majesty in  Bheomukh'Rat, 
Council. m 


G. E, A. Ross, K. C. and G. C. O'Gormon for the Appellants. 
. Section 37 of Act XII of 1887 does not say that under ordinary 
circumstances consideration of custom shall be excluded where 
the parties are Mubammadans, and the appellants are not pre- 
cluded from proving a custom of succession at variance with the 
Muhammadan Law. The section equally applies to the Hindus, 
who are always allowed to prove a custom at variance with the 
Hindu Law, The point has not been before the Board and 
Sammya v. Diwan (1) and Surmast Khan v. Kadir Dad 
Khan (2), are not binding on the Board. The latter is, however, 
not applicable to the facts of the case, as the question there, was 
whether the Hindus, when they became Muhammadans, were 
governed by the Muhammadan Law. -In other provinces the 
Muhammiadans are allowed to allege and prove custom at variance 
with the Muhammadan law. 

The respondents did not appear. 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—Their Lordships have considered this November, 8. 
case, and they think that the suits should be remanded to the 
High Court to enable the parties to file evidence with respect 
to Issue No. 3 as to the family custom. Their Lordships will 
therefore humbly advise His Majesty that the decrees appealed 
from should be set aside. Tne costs in the Courts below which 
have been and will be incurred should abide the result of thé 
remand. The respondents will pay the costs of these. appeals. 

. Ranken Ford, Ford and — Chester.—Solicitors for the 

Appellants, | 

The Respondents did not appear. 
|j. M. P. Appeal allowed, 
(1 (1900) I. T, B. 28 All, 90, (2) (1866) 1 Agra F B, Rulings 38. 
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-Pa&ksuENT y Lord Macnaghten, Lord Atkinson aud Lord Shaw. i 
^ BANK OF BOMBAY 


PEIS j on te Se > , 
- NANDLAL THA CKERSEYDAS. i 


[Ox APPEAL ÉROM THE HiGH Court oF JupicATURE AT 
BoMBAY. | 
Pledge—Claihy by a-person other. than tho pladgor against the. pledgee— 
.. Pledges returning the goods pledged to` pledgur without any notice of any? 
olaim by any other person— Good faith — Dishonest, y ofa I9. of gud., 
oredit and reputation. - 

-The plaintiff claimed delivery or payment of the value of certain cotton 
bales Which had been entrusted to the second defendant as a warehouseman” 
and, as the: ae e improperly Ree by him to the first defendant,- 
the Bank :. : 

Held, that the fact that the first defendant, the Bank, parted wiih the” 
goods deposited with them to or to the order of the second defendant, the 
person by whom the same were deposited without avy notice of any olaim by 
any other person ‘afforded the Bank n complete defence to the guit. 

+ It was found that fhe managers of the Bank had at that time no reason: 
tp suppose that the second. defendant was carrying. on any business other’ 
than that of a cotton merchant, though a pers m in their employ whose duty 
it was to obtain information for the Bank with regard to their customers wag- 
aware that the second defendant was carrying on the business of a warchouse- 
man as well ag that of a cotton merchant : B 

Held, that the Bank acted threnghout in good faith and there would have 
been no imputation on the conduot,of-tbe Bank if the managers of the Bank 
had known that the second defendant. wasg warebouseman as well as a gotton 
meroLant, -for the Bank was not bound to suspect: dishonesty in a person of 
good credit. and reputation, with whom they were dealing merely beoause thats 


person ogcupied.a position which would enable him 10 act dishonestly if he 
were a rogue, eee E ee UAE ee 
TE Appeal from a judgment arid decree of the Hr. Colt óR 
Bombay | in its appellate jurisdiction - (January 24, 1910) 
reversing. a judgment.and decree of the said High Court in. its: 
original jurisdiction (March 8, 1909). 


£ r 
v 


The material facis of the case are stated i in their Lordships 
judgment. 

The plaintiff respondent by his plaint alleged (in a 
stance) that he entrusted :399. bales of cotton''to the second 
defendant-Lakhmidas to be held by him as mucaddum or.’ ware= 
houseman,, that Lukhmidas purported to pledge them tothe 
first defendant the Bank of Bombay (the appellant), but that 
he was not in possession of the said bales, having merely the 
custody of them on behalf of the plaintiff, and that the Bank 
did not act in good faith, and took the goods under circum- 
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stances which were such as to raise a reasonable presumption that “PC, 

the second defendant was acting improperly in making such a 4018. 
pledge.” The plaintiff, ‘therefore, “claimed the delivery of the “Bonk of Lombély 
said bales. In the-alternative he claimed payment of the valve E 


-of the said balés, and-in the evént of it being held that he was A 
not entitled to any such relief as aforesaid then he prayed that 
. his rights should be ascertained and declared asking that ‘the 
securities deposited by the second Geleuant with the Bank 
should be marshalled in his favour.- 

The second defendant, who was bankrupt and in prison, 

did hot appear or defend the suit, - 
The substance of the written statement filed on behalf 
of the Bank was that the second defendant -was -doing business 
“in cotton on a large scale as. a merchant, that the plaintiffs’ 
‘allegations as to the deposit of-399 bales with the second 
‘defendant as mucaddum were not admitted and’ that the Bank 

was protected by a valid pledge of: the said bales. a 
Beaman, J. who tried the case, » held that the second 
defendant, as a warehotiseman had possession of the goods within 
the. meaning -of section 178 of the Indian Contract "Act. 
He also found that the Bank throughout actéd in ‘good’ faith 
and that it' did dot receive the goods under: süch circumstances 
as to raise a reasonable presumption that the pawner;'the 
second defendant, was improperly^acting. - Hè therefore held 
that the Bank was protected by a valid pledge made to:them 
by the second defendant, by vircue--of the said ‘section 178. 
"Upon the point as to whether the circumstances were such as 
to raise a reasonable’ presumption that the second defendant 
was acting improperly; the plaintiffs case was that:the Bank 
employed a person,. whose duty'it was to make inquiries as to 
the position of cottou merchants and others doing business with 
:the Bank and to report to them the result of such enquiries 
“and to givé them information as to -the position .and status of 
' such persons, that the said person knew, when the pledge was 
made, that the second defendant was a mucaddum as well as a 
‘merchant; and that therefore, by virtue of section 229 of the 
Indian Contract Act, the knowledge of that person was the 
“knowledge of the Bank, which was thus to be taken as knowing 
' that the second deféndant was a mucaddum as well as a merchant 
land ‘put upon enquity as to whether the cotton pledged by:him 
"was his own' or held by him as a mucáddum on “behalf öf ‘others. 
Thé learned ‘Judge in deciding’ against ; this" contention< found 


where 
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that the said person was in collusion with the second defendant 
and dishonestly withheld from the Bank his knowledge that 
the second defendant was a mucaddum as well as a merchant. 
He, therefore, held that the knowledge of the said person in the 
employ of the Bank was not to be attributed to the Bank, 
but that even if it were to be attributed to the Bank, it was 
not knowledge which raised a reasonable presumption that the 
second defendant was acting improperly, inasmuch as he was 
known to the Bank as a merchant with whom it had had enormous 
dealings of the kind in question over a long course of years, and 
in no instance had the Bank had the least reason to doubt any 
representation he had made. 

At the trial the Bank raised the defence that before the 
Bank ever had notice that the 399 bales belonged to the plain- 
tif, they were withdrawn from the Bank’s possession by the 
second defendant and that therefore there was in fact no conver- 
sion by the Bank of the cotton and the Bank's Parting with 
the goods was excused. 

Mr. Justice Beaman did not deal with the question whether 
this defence would have been a good answer to the plain- 
tiff’s claim for conversion. He held, however, that it afforded 
a complete answer to the plaintiff's alternative claim. In the 
result the learned Judge dismissed the suit against the first 
defendant the Bank, but decreed it against the second 
defendant. 

The plaintiff appealed and the Court of appeal held that 
the second defendant as a warehouseman had not got possession 
of the bales in question within the meaning of the said 
section 178 of the Indian Contract Act, that even if he had 
possession the knowledge of the said person in the Bank’s 
employ that the second defendant was a mucaddum as wellas a 
merchant was the knowledge of the Bank under section 229 
of the Indian Contract Act, and that in view of that knowledge 
the Bank was put upon inquiry as to whether the cotton pledged 
with them by the second defendant was his own or was held by 
him,as a muccadum. The learned Judges of the Court of 
appeal also held that the fact that the Bank parted with the 
possession of the goods to the second defendant or his order 
before any demand by the plaintiff, was no answer to a claim 
for conversion. They having decided in favour of the plaintiff 
on his claim for conversion did not deal with his alternative claim. 


. A decree was, consequently, passed in fayour of the plaintiff, 


| 
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The Bank, thereupon, appealed to His Majesty in Council: 

Sir Alfred Cribs, K. C., H. A. McCardie, and H. St. 7. 
Field, for the Appellant : Both Courts in India have found that 
the Bank acted in good faith. The knowledge of the person 
in the Bank's employ that Lakhmidas was acting as a merchant 
as well as a’ warehouseman, would not affect the case. The 
bales were handed back to the pledgor before the plaintiff made 
any demand on the Bank in respect thereof, and it does not 
matter what kind of title the pledgor had, as there was no duty 
on the part of the Bank towards the plaintiff. The evidence 
establishes that there was no notice to or demahd on’ and no 
fraud by the Bank, and consequently there was no duty on behalf 
of the Bank towards the plaintiff: Union Credit Bank y. Mersey 
Dock and Harbour Board (1). 


[Lorn MACNAGHTEN : What right had you to hold the goods, 
supposing that you had a suspicion that they belonged to some 
body else?] None whatever. The fraud of the Bank's godown- 
keeper, assuming that there was any fraud, it does not affect 
the position of the Bank. Upon the facts of the case, the Bank 
has not been guilty of. any conversion of tbe bales, in question, 
nor has it committed any other actionable wrong against the 
plaintiff: Hollins v. Fowler (2), Spaclman v. Foster (3), Miller v. 
Dale (4) and National Mercantile Bank Lid. v. Rymil (5). The 
goods were validly pledged to the Bank under section 178 of 
the Índian Contract Act, and there was no evidence of’ ‘any facts 
which made the proviso thereto. applicable. l 

The object of that section appears to be that where the 
question is which of the two innocent persons should suffer, 
as it is here, it says that the person who makes the fraud possitila 
should suffer. The Bank has not made the fraud possible and 
it should not “suffer. The evidence that. goods were returned 
to the pledgor' was rightly admittted even though the Baük 
did not plead that they were so returned : Anderson v Smith (6).' 

' S. R. Atkin K. C. and G. R. Lowndes, for the Respondent : 
It is admitted that the Bank got possession of the bales. ‘It 
‘was in possession and claimed to exercise dominion over the 
goods. It is, therefore, liable in conversion unless it can show 
fea it returned the goods to the plaintiff either directly or 


10) L. R. (1899) 2 Q. B. 205 (214-216. 


(2) (1875) L R, 7E pnd T. App. Cas. 767, "LE. 
3 43) (1889) L. R.11 Q. ^. D. 99 1100). veh uc 
w D. R: (1891) 1 Q. B. 468 (478). ELM Do Cdi 
48) (1881) 44 Law Times Reports N, 8.767, © 208 c2, in G? 
6) (1860) 29'L; J7 Ex. N. B: 460, OE 
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constructively. The Bank delivered the goods to the purchasers 
thereof, who paid Lakhmidas, who in his turn gave the amount 
to the Bdnk, where it was credited to Lakhmidas’ account. 
Any wrongful dealing by the bailee of the goods in his possession 
determines the bailment as against the owner. The Bank is 
guilty of conversion and is liable as for conversion. ZZibury v. 
Hatton (1), Hollins v. Flower (2), Mulliner v. Florence (3), 
Cooper v. Willomatt (4, McCombie v. Davies (5), Fine Art 
Society v. Union Bank of London (6); Bullen: and Leake’s 
Pleadings, 3rd ed., p. 290, and Smiths Leading Cases (11th ed.) 
Vol. I, p. 236, were referred to. Zhe Unton Credit Bank Lid. v. 
Mersey Docks and Harbour Board (7) was distinguished. 

The Bank is not protected by virtue of section 178 of the 
Indian Contract Act as there was no valid pledge under it. It 
is submitted that the Court of appeal is right. 

As to the defence raised by the Bank that the bales were 
returned to Lakhmidas it was not pleaded and the Bank ought 
not tohave been allowed to give evidence in support of it: 
Code of Civil Procedure (Act V of 1908), Order 8, Rule 2. The 
English case relied on, does not apply. 

(Sir A. Cripps referred to the Rules of the Supreme Court, 
Order. 19, Rule 15 to show that there was no difference in 
procedure.) 

That defence was a great surprise to the plaintiff, and when 
it was raised, the plaintiff’s right to follow the goods was barred 
under Art. 49 of Schedule II of the Indian Limitation Act, 1877. 

[Sir A. Cripps: Art 48 would apply.] 

Even under the old Code of Civil Procedure such an 
amendment of the pleadings could not have been allowed at 
that late stage: Chava Kara v. Isa But Khalifa (8). Evidence 
in support was admitted: on the alternative case, and as the 
alternative case is not now under consideration, that evidence 
should be execluded. 

[Lorn MACNAGHTEN ; There are definite concurrent findings 
that the bales were returned and we cannot go behind them.] 

The Courts below have not considered the question suffi- 
ciently and the findings are not supported by evidence. 

Sir A. Cripps, K. C. in reply. 

[LORD MACNAGHTEN : What do you say about the new issue ?] 


(1) (1864) 2 H. and O. 833, 
@) (1875) L, R. 7 B. and I. App. Cas, ut (795). 


1878) L. R. 8 Q. B. D 484. (1886) L. B. 17 Q. B. D. 708. 
"i 2 seii. C. B, Recon 073. g 1809) L. R. 2 Q. B. 205. 
(5) (1805) § East. 598. (8) 0870) I, L. B. 1 1 Ben. $09. 
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The respondent took no objection in the Court of appeal, 
which considered the case as it stood and held that the bales 
in question were returned. He ought to have raised the point 
in the Court of appeal and asked that Court to remand the case. 
The point is not open to him here. The Bank has not got the 
proceeds of the sale of the bales. 

The judgment of their Lordships was delivered by 


Lord Macnaghten.—This is an appeal from an order and 
decree of the High Court of Bombay in its appellate jurisdiction 
reversing the order and decree of Beaman, J., who tried the 
case originally, The trial Judge dismissed the suit without costs 
as against the first defendants, the Bank of Bombay, who are the 
present appellants. The Court of appeal, consisting of Scott, 
C.J., and Batchelor, J., made a decree in favour of the plaintiff, 
with costs, 

The plaintiff, a merchant in Bombay, by his plaint which was 
filed so far back as November 1904, claimed delivery of 399 bales 
of cotton which had been entrusted to the second defendant 
Lakhmidas as mucaddum or warehouseman, and as the plaintiff 
alleged, improperly pledged by him to the Bank. Inthe 
alternative the plaintiff claimed payment of the value of the bales 
in question, and in the event of it being held that he was not 
entitled to any such relief as aforesaid then he asked that his 
rights should be ascertained and declared suggesting that the 
securities deposited by Lakhmidas with the Bank should be 
marshalled in his favour. 

The case was not brought to a hearing until January 1909. 
For this delay both parties seem to have been equally to blame, 
Various irrelevant issues were raised and various irrelevant defences 
were set up, and there were interlocutary applications protracted 
and all apparently futile. Both parties seem to have been in the 
dark as to the real facts of the case which were not elucidated 
until the suit was at hearing, though apparently the plaintiff might 
have discovered the facts from Lakhmidas’ books which were acces- 
sible to him, and the Bank ought to have been able to produce 
an accurate record of their dealings with their customers. 

There were 21 issues originally settled. In the course of 
the hearing an additional issue was proposed by the learned 
counsel for the Bank, and allowed without opposition on the part 
of the plaintiff. It wasin the following terms:  * Whether the 
Bank has been guilty of any conversion in. respect of the goods 
in suit?" Uponthat issue the case ultimately turned, 
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C. The material facts as ascertained during the trial. may: be 
stated shortly. . i 


Lakhmidas, though now insolvent and under sentence of 
imprisonment for criminal breach of trust, was in good credit 
in the: early part of 1903- and then carrying on business in 
Bombay both as a cotton merchant on an extensive scale and also 
as a mucaddum or warehouseman. He was financed by the Bank, 
and in the habit of pledging cotton with the Bank to secure his 
account for cash advances and cash credits, and in the habit of 
withdrawing parcels of cotton so pledged when and as he disposed 
of.them in the course of his business, leaving of course an 
amount sufficient,to cover his liability to the Bank or else 
substituting other cotton for the cotton so withdrawn. 


. . -At that time the managers of. the Bank had no reason to 
suppose that Lakhmidas was carrying on any business but. that 
ofa cotton merchant. They were assured that he had given 
up the business of a mucaddum, which at one time was carried: 
on by his firm, though undoubtedly a man in their employ whose 
duty it was to obtain information for the Bank with regard to 
their customers, was aware that Lakhmidas was carrying on the 
business of a warehouseman as wellas that of a cotton merchant. 
This man seems to have been in partnership with Lakhmidas or 
in collusion with him. 


In February 1903 the plaihtiff as purchaser of the bales 
in question in this suit, in some other manner interested therein, 
took delivery of them and entrusted them to Lakhmidas as 
warebouseman; Lakhmidas immediately pledged them with 
the Bank. Fora time they were deposited in the open air Jettha: 
at Colaba, which is said to have been leased by him in "us name 
arid on behalf of the Bank. 


About the end of April or early i in May 1902, on the approach 
of the monsoon, all the cotton in the possession of Lakhmidas at 


. Colaba was removed by him into godowns, leased by the Bank 


and placed there in the Bank's custody. 


In June and July 1903 all the bales of cotton in suit, with 
the exception of two (as to which there is no question now), 
having been sold by Lakhmidas were withdrawn from the Bank’s. 
godowns and passed out to Lakhmidas or to his order. 

- No claim to this.cotton was made by the plaintiff, against, 
the Bank before it passed out of the hands of the Bank. The 
Bank had no notice or reason to suspect that, it belonged to . any; 


Vor. XVII] - PRIVY COUNCIL T 


one but. Lakhmidas,-or that-any one but Lakhmidas had any 
right or title thereto or any interest therein. 


The fact that the cotton was returned to Lukhmidas, or 
parted with to his order, was established during the cross-examina- 


tion of Lukhmidas, called as a witness by the plaintiff, and 


proved by inspection of his books. 


The plaintiff strongly objected to any evidence being given 
as to this fact inasmuch as it had not been pleaded by the Bank 
as a defence to the suit. But the learned Judge held, and in 
the opinion of their Lordships held rightly, that the fact could 


not be excluded having regard to the claim to marshall securities 


set up by the plaintiff. 


If the evidence on this head was properly admitted it seems 
to their Lordships that it must be admissible for all purposes. 

Their Lordships think that the fact that the Bank parted 
with the Cotton deposited with them to or tothe order of the 
person by whom it was deposited without notice of any claim 
by any other person affords a complete defence to the-suit. 


Their Lordships agree in the finding of the learned trial 
Judge that the Bank acted throughout in good faith—a finding 


which does not seem to have been questioned on the appeal to 
the High Court. Nor indéed do they think that there! would 


have been any imputation on the conduct of the Bank if the 


managers of Bank had known that Lukhmidas was a smucaddur : 
as well as a cotton merchant, though of course‘for their own: 
protection they would have been careful in dealing with him: 
if they dealt with him at all had they known that he carried. 


on both businesses. No one is bound to suspect dishonesty in 
a person of good credit and reputation with whom he is dealing 


merely because that person occupies a position which would: 


enable him to act dishonestly if he were a rogue. 


Taking the view which their Lordships do of this case, it is. 
unnecessary for them to express any opinion on the construction. 


of section 178 of the Indian Contract Act, 1872. 


Having regard to the loose manner in which the business’ 
of the Bank was conducted, and the way in which the suit was, 
defended, their Lordships are of opinion that the appellants are. 


not entitled to any costs. 


Their Lordships will therefore italy ee His Majesty: 


that the order appealed from should be -discharged - without 
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costs—any costs already paid being repaid, and that the order 
of Beaman, J., should be restored. 

There will be no costs of the appeal. 

Cameron, Kemm & Co.—Solicitors for the Appellant. 

T. L. Wilson & Co.—Solicitors for the Respondent. - 
J. M. P. Appeal allowed. 


Present : Lord Macnaghten, Lord Moulton, Sir Yohn Edge 
and Mr. Ameer Als. 


AHMEDBHOY HABIBBHOY 
U 


THE BOMBAY FIRE AND MARINE INSURANCE Co. Ltd. 


[ON APPEAL FROM THE HiGH COURT OF JUDICATURE 
AT BomBay. ] 


Fire Insurance Polioy— Power of the company to take and hold possession of the 
premises damaged by fire—Loss due to fire and water used to ewtinguish 
fire—Arbitration—Admission of eridence—Petition to reroke submission 
to arbitration. 


The ‘provisions of a policy of fire insurance relating to the insurance 
company taking and holding possession of premises damaged by a fire are for 
the purpose of enabling the company to. minimise the damage. The company 
takes and holds such possession in its own interest, not because it is under a duty 
to the assured and its powers are of the nature of a privilege to do that which 
is most for its benefit under the circumstances so as to reduce loss : 

Heid, therefore, that while immediately after the fire an insurance 
company takes and holds possession of the insured premises damaged by fire 
under the provisions of the policy in that behalf, the loss due to flre and water 
used to extinguish the fire is to be determined when the company gives up 
possession of the premises to the owner, - 

Held, also, that in an arbitration to ascertain the total amount of loss from 
fire to a mill the arbitrators were right in allowing the owner to give evidence 
to prove that the machinery was seriously injured not only by the-fire but by the 
act of the insurance company in allowing the water used to extinguish tho fire 
to lie on the machinery while the company was in possession of the mill. 
And that the petition of the insurance company to revoke the submission to 
arbitration on the ground that the arbitrators had exceeded their jurisdiction 


~ in admitting the said evidence must be dismissed. 


Appeal from a decree of the High Court at Bombay dated 
"th December 1908 setting aside the order of Davar J. the 23rd 
January 1908, whereby a petition filed jointly by the respondents 
and others was dismissed. . 

The material facts- were stated in the judgment of their 
Lordships. l MEE 

Jj. R. Atkins, E. C. and G. R. Lowndes, for the Appellant ; 
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The Company is liable for the injury to the machinery, to be 
ascertained when it gave up possession. 

[Lord Moulton referred to section 10 of the Indian Arbitra- 
tion Act, 1899.] 

The order of the Court of appeal means that the arbitrators 
had gone wrong on a question of law in admitting the evidence, 
and that Court decides that the contention of the company is right. 
But the arbitrators had not gone wrong asthe loss due to the 
effect of the water is covered by the policy, The evidence admitted 
is, therefore, relevent to the inquiry. Even if there are grounds 
to show that the evidence is not admissible, the Court will refuse 
to revoke the arbitration : S. S. Den of Airlie Co. v. Mitsin & 
Co. (1), Re Gerard (Lord) and London and North-Western 
Ratlway (2), Hast and West India Dock Co. v. Arrk and 
Randall (3), James v. Tames (4), Scott v. Van Sandan (5) and 
Falkingham v. Victoria Railway Commisstoner (6) were referred to. 

Sir Alfred Cripps, K. C. and E. A. McCardte for the Respon- 
dent contended that the order appealed from was right. The 
evidence tendered was such as to take the mind of the arbitrators 
outside their jurisdiction. The Court of appeal thought so and 
their decision is right. Because it simply decided that the 
reference to arbitration did not include any claim based on breach 
of duty by the company. Itdid not decide that the company 
was not liable for the injury done to the machinery by the water. 
The Court below has acted in the exercise of its discretionary 
power and the Board would not interfere with its decision. 

Atkins K. C., replied. 


Lord Moulton.— This appeal relates to certain arbitration 
proceedings instituted for the purpose of ascertaining the amount 
due to the appellant under fire policies taken out by him with 
the respondent company and 18 other companies upon a cotton 
mill in Bombay known as Victory Mill. 

The facts of the case are very simple and may be briefly 
stated as follows :—A fire broke out in the Victory Mill on the 
14th October 1906, and did very extensive dama <`. Immediately 
after the fire the appellant gave notice of his claim to the insurance 
companies, and they took possession of his premises under 
powers reserved to them in that behalf and retained possession 
for a considerable period for salvage purposes during which time 


(1) (1911-12) 17 Commercial Case, 116 (129.) 

(2) L. R (1894) 2 Q. B. D. 915 on appeal L. R. (1895) 1 Q. B. D. 469. 
(8) (1887) L. R. App. Cas. 738. (5) (1811)1 Q. B. 102, 

(4) (1889) I). R..23 Q. B. D, 12, (6) L, R. (1900) A. O, 489, 
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'they sold and realised certain salvaged property. Possession 


of the premises was ultimately given back to the appellant, who 
thereupon made out the amount of his claim under the policy. 
The companies disputed the amount of his claim, and in accord- 
ance with the terms of the policies, the matter was referred in 


-each case to arbitration, but as the policies were substantially . 


in the same form a joint enquiry was held before the arbitrators, 
at which all the companies were represented by one Counsel. 
Its object was to ascertain once for all the total amount of the 
loss from which the sbares to be borne by the respective 
companies could immediately be deduced. 


In these arbitration proceedings the present appellant 


‘tendered evidence to prove that the machinery was seriously 


injured not only by the fire, but by the effect of thé water that 
had been used to extinguish the fire. This evidence showed 


` that the injury to the machinery by the presence of the water 


- 


was in its nature progressive, £e, that it had been seriously 


increased by the length of time during which the water had been 


‘allowed to lie on the machinery. Counsel for the companies 
- objected to the admission of this latter evidence. He admitted 
that damage done by the water employed to extinguish the fire, 


came within the loss insured by the policy, but he raised 
the contention (to use his own words) "that the liability for 


damage to property ceased the moment the fire was extin- 


guished,” 
The questien of the admission of this evidence was formally 
argued before the arbitrators and they decided that they would 


allow the evidence to be given. Thereupon the whole of the 
"companies petitioned the High Court to revoke the submissions 
to arbitration on the ground that the arbitrators had exceeded 
their jurisdiction in admitting the evidence. The petition came 


on for hearing before Davar, J., on the 11th January 1908. The 
facts were not in dispute. Inthe argument on the hearing 


" Counsel for the insurance companies apparently treated the 


evidence that the injury to the machinery from the presence 


` òf the water had increased during the time that had elapsed 
between the fife and the delivery up of possession by the 
' companies-as being evidence that could relate solely to what 
“was termed "a tortious act " on the part of the insurance com- 


panies, and they contended that no such question was referred 
to the arbitrators. On the 23rd January 1908, judgment was" 
delivered, "The learned Judge made no ordef- ou the petition 
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and directed the petitioners to pay the costs of the present P. G. 
appellant in the petition. The main ground of the judgment 1913. 


was that by admitting the evidence the arbitrators had decided 


—— 
Ahmedbhoy 
nothing, and that there was no cause to interfere with their e 


: The Bombay Fire & 
action. ` Marine Insurancé 


From this decision the present respondent appealed to the bortis 
High Court sitting in appeal from its original civil jurisdiction. “Lord Mowlten. 
* The appeal was heard by Chandavarkar and Batchelor, JJ., m 
and, on the 7th December 1908 judgment was delivered allowing 
‘the appeal. The main ground of the judgment is expressed 
by Batchelor, J., as follows :— 

" For whereas this contract refers only to loss by fire, those 
damages would arise from a totally different origin, an origin 
which it seems to me is wholly distinct and separable from the 
fire, namely a neglect by the companies of some duty imposed 
on them after the loss by fire and water had become an accom- 
plished fact.” 

The order made by the High Court was of a very rr 
kind ; the only operative part was that it set aside the order of 
pe J. and directed the present appellant to pay the 
costs of the petition and appeal. This was accompanied by 
an expression of the view of the Court on the point of 
law involved to which more, particular reference will be made 
later on, But noorder was made revoking the submission, the 
Court evidently realizing that their expression of opinion would 
be accepted by the arbitrators as authoritative guidance in the 
matter and that there was no reason to fear their not acting in 
accordance with it in the future conduct of the arbitration. 

From this order the present appeal is brought. It raises, 
therefore, the plain and simple issue whether the loss due to fire 
and water under such a policy is to be determined at the moment 
the fire is extinguished or when the companies give up possession 
of the premises to the owner after exercising the powers given to 
them by the policy for the purpose of enabling them to minimise 

the damage. It is, however, scarcely necessary that their 
Lordships should formally negative the contention of the 
companies in this respect’ for it is so obviously unreasonable 
that the eminent counsel who appeared for them on the appeal 
did not attempt to support it. They confined their argument 
to contending that although the insurance . companies were 
undoubtedly liable for the damage done by the presence of the 
water subsequently to the fire during the time that the premises 
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P.O, were in their possession the judgment appealed from was correct 
1912, in law because it did not pronounce to the contrary but only 
inoaii decided that no claims based on breach of duty by the com- 
EN Oh „panies had been referred to tbe arbitrators. Their Lordships 
Tus Pontes Pow are of opinion that this does not rightly represent the effect of 
. Oo, Ltd. the judgment or of the order made thereon. The effective 
Lord “Moulton, portion of that order is a declaration of the opinion of the Court 
Ue in the following words :— 

“ This appellate Court is of the opinion that the jurisdiction 
of the said arbitrators extended only to the dispute relating to 
loss or damage from fire under the terms of the policy of 
insurance in each case and not to the question of any loss or 
damage alleged to have arisen from the neglect of the insurance 
companies who are parties to the above-mentioned arbitration 
to take care of the macbinery of the respondent after the fire 
mentioned in the petition of the petitioners above-named 
05 « + o bad been extinguished and the insurance 
companies had entered upon possession under clause 11 of the 
policy of insurance mentioned in the said petition." 

Taken in connection with the contentions of the parties 
itis clear that the High Court intended by this expression of 
opinion to direct the arbitrators that the loss must be estimated 
from the condition of the machinery, &c., at the moment when 
the fire was extinguished. Had the present appellant permitted 
this order of the High Court to remain unappealed against, the 
arbitrators would have been bound to estimate the damages upon 
that erroneous footing. 

The fundamental error in the contention of the present 
respondent seems to their Lordships to have arisen from a 
misapprehension of the position of an insurance company taking 
and holding possession of premises damaged by a fire under the 
provisions of the policy in that behalf. The provisions in virtue 
of which it does so are for the purpose of enabling it to minimise 
the damage. Inasmuch as it has to bear the loss there is no one 
so directly interested in doing everything that is wise for the 
purpose of making the best of the situation. It does so in its 
own interest, not because it is under a duty to the assured. Its 
powers are of the nature of a privilege to do that which is most 
for its own benefit under the circumstances so as to reduce the 
loss. In the present case, therefore, there is no question of tort 
on the part of the companies. They may have thought that it 
was not worth while to expend money in diyingthe macbinery. 


y^ 


mi 
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In this view they may have been right or wrong but they 
unquestionably had full power to take the course which in fact 
they did take. But when they have thus taken possession of 
the premises and done what in their opinion was wisest to 


minimise the damage, they cannot say that the actual damage is 


not the natural and direct consequences of the fire. 
Their Lordships are therefore of opinion that the High 
Court ought to have affirmed the order of Davar, J., dismissing 


the petition, and they will therefore humbly advise His Majesty 
that the appeal be allowed and that the order of Davar, J., be 
restored and that the present respondent be directed to pay the 


costs of the appeal to the High Court and of this appeal. 
There have been various irregularities in procedure in 
connection with the various stages of the petition. But it is not 


necessary to refer to them in this judgment, because at the. 


hearing of the appeal these irregularities were waived by the 


appellant on the terms assented to by the respondents, that the 
General Accident Fire and Life Assurance Corporation Limited: 
should be taken to be a respondent to the appeal so far as 


liability for costs is concerned. l 
T. L. Wilson & Co.—Solicitors for the Appellant. 
Cameron, Kemm & Co.—Solicitors for the Respondent. 


J M. P, Appeal allowed, 





PRESENT: Lord Macnaghten, Lord Moulton, Sir Fohn Edge 
and Mr. Ameer Als. 
TRIPURARI PAL AND ANOTHER 


VU. 


JAGAT TARINI DASI AND OTHERS. 


[ON APPEAL FROM THE Hirem Court OF JUDICATURÉ AT Fort 


WILLIAM IN BENGAL] 
Hindu Will—Oonstruction—Absolute gift.— Exeoutory gift over. 
Where the words in a Hindu Will were: “My present begotten son 


Mukunda Murari will be sAebait for the performance of those ceremonies,” 
and it was therein provided that if the testator died during the minority of 
his son, the son’s mother “will be shebait as his guardian" during the minority 


of the son, who “on attaining majority, will personally conduct the work 
of the sheba” and that “if during my life time or; after my death, the said 


Mukunda Murari dies then the son's mother will be shebait and after ‘her. 


death the testator's two daughters will be sAebaits :" 
Heid, that there was an absolute gift of the shebaütship to the gon.. on i 
attaining majority which gift was not cat dowa by anythiag this tollo vai, 
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and that the will contained provisions in oase of the son's death as a minor, 
but there waa no provision therein cutting down the absolute gift to him. 

Lixparte appeal from a judgment and decree of the High 
Court of Judicature at Fort William in Bengal, dated the 19th 
August 1907, reversing a judgment and decree of the Court of 
the Subordinate Judge of Nadia, dated the 20th September, 1905. 

-The only | question for determination on this appeal was as 
to whether on the true construction of the last will of Shib 
Chandra Pal, dated the 20th February, 1883 (9th Falgun 1289), 
the appellant was entitled to the possession of the debutter 
properties mentioned in the plaint as the sZebat? of the Idol 
Lakshmi Janardan. 


The testator by his said will declared certain property to be 
debutter for the maintenance of the Idol and for the appointment 
of the skebatt thereof made the following provision : 

tt My present begotten son Mukunda Murari will be shebazt 
for the performance of these ceremonies. If during the minority 
of the said Mukunda Murari Pal I die, then my second wife 
Srimati Brajamati Dasi, who gave birth to Mukunda Murari, 
wil be shedatt as his guardian, during the said time of the said 
Mukunda Murari’s minority, and Mukunda Murari on attaining 
majority wil personally conduct the work of the skeba. God 
forbid, if during my lifetime or after my death, the said 
Mukunda Murari dies, then the said Brajamati Dasi will be 
shebatt and, after her death, Srimati Nistarini Dasi and Srimati 
Jagat Tarini Dasi, daughters born of the said Brajamati Dasi 
and of my loins, will be shedatts. And if the said Brajamati 
Dasi dies during the minority of the said Nistarini Dasi and 
Jagat Tarini Dasi, the guardians of the said Nistarini Dasi 
and Jagat Tarini Dasi for the time being will conduct the said 
work of the skeda, and no skedati shall have the power to make 
a gift or sell, or waste or destroy or transfer by mortgage, 
etc., the property of the said Idol, beyond carrying on the work 
of the skeba. Moreover for carrying out the directions under 
this will, till my minor son Mukunda Murari comes of age, 
my wife the said Brajamati Dasi, Srjjukta Ramkanai Gosswami 
and Ram Charan Gangopadhya of Santipur and my son-in-law 
Srijukta Bhusan Chandra Pramanik, of Haripur, will be exe- 
cutors and all or most of the executors, after settling how the 
work of the skeba will be carried on, wil have the work of 
the skeba performed by Srimati Brajamati Dasi.” 

Shib Chandra Pal, the testator, died in Pous 1290 (January 
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1884), and left him surviving his widow, Brajamati Dasi, a son 


Mukunda Murari Pal, two daughters, the defendant-respondents | 
Nistarini and Jagat Tarini, and an adopted son, Jadu Nath Pal 


whom he had taken in adoption prior to the birth of his son 
Mukunda Murari. The adopted son had admittedly no right 
tothe property in dispute, Mukunda Murari Pal was at the 
date of the testator’s death a minor and during his minority his 
mother Brajamati Dasi, conducted the worship and acted as 
shebatt. But on attaining majority in Kartick 1304 (October 
or November 1897) he acted as sole shebait, and held possession 
as such of the dedutfer properties up to the time of his death, 
which took place in Kartick 1307 (October and November 1900). 
He left him surviving the appellant, his son, a minor, and his 
widow, Upon his death Brajamati Dasi again took possession 
of the debutter properties and acted as skedarit. 

On the sth September, 1904 the minor appellant through 
his mother and next friend instituted the suit giving rise to 
the appeal against Brajamati Dasi aud the respondents amongst 
other persons. 

By his plaint the appellant claimed that Brajamati Dasi 
had no rights to the said skebatishtp or to the debutler properties 
under the will and that the sole right thereto bad vested 
absolutely in his father on his attaining majority, and on the 
subsequent death of his father was vested in him as his heir, 


' and prayed inter alia for possession of the said properties. 


Brajamati Dasi died shortly ‘after the institution of the suit, and 
the respondents by their written statement denied the appellant’s 
right to the said debutter properties or to the shedastshtp, and 
claimed that under the terms. of the will they were entitled 
thereto. 

The Subordinate Judge held ster alia that upon a proper 
construction of the will the appellant was entitled to act as 
shebait of the debutter properties, and he made a decree in his 
favour for possession thereof, 

On appeal the High Court made a decree reversing the 
decree of the lower Court and decreeing the appeal.. The 
High Court held that on the true construction of the will the 


shebattship devolved upon the death of Mukunda Murari upon - 


Brajamati Dasi, and upon her death it devolved on the 
respondents, and that the appellant had no right to the debuttar 
properties, — 

The appellant C appealed to the M ijesty in Council. 
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A. M. Dunne, for the Aprellant: The testator’s son had 
an absolue title to the shebattshif, which become vested in 
him on his attaining majority, when the executory gift over 
to his mother became ineffective; Norendra Nath Strcar v. 
Kamalbasini Dasi (1). On the death of the son the absolute 
estate passed to his minor son and not to his mother. 

The Respondents did not appear. 

The judgment of their Lordships was delivered by 


Lord Macnaghten,—Their Lordships are of opinion that 
in this case the decision of the High Court cannot be supported. 
There is, in their Lordships’ view an absolute gift of the 
shebastshth to the son Mukunda Murari on his attaining majority, 
and it is not cut down, as far as they can see, by anything that 
follows. There are provisions in the case of his death as a minor, 
but no provision cutting down the absolute gift to him. The 
words are: " My present begotten son Mukunda Murari will 
be shebait for the performance of those ceremonies,” 

Their Lordships will therefore humbly advise His Majesty 
that the appeal ought to be allowed, and the judgment of the 
Subordinate Judge restored. 

There will be no order as to the costs incurred in the High 
Court, except that any costs paid under the order appealed from 
must be returned, and there will be no costs of this appeal. 

W. W. Box & Co.—Solicitors for the Appellant. 

The Respondents did not appear. 


J, M. P. Appeal allowed. 
(1) (1886) L. R, 28 I, A, 18; I. L, B. 28 Cale, 63, 


PRESENT- Lord Macnaghien, Lord Moulton, Sir Yohn 
Edge and Mr. Ameer Ali. 


MULRAJ KHATAU 
v. 


VISHWANATH PRABHURAM VAIDYA. 


[ON APPEAL FROM THE. HIGH COURT OF JUDICATURE 
AT BomBay.] - 

Actionable claim—Transfer thereof by way of seourity—Transfer of Property 
Act (IV of 1882 asamended by Act II of 1600), S60. 180, Sub-100, 1— 
Creation of a charge on a policy of heeranes = DANS of the policy. 

Bection 180, Sub-section 1 of the Transfer of Property Act covers transfers 
saat actionable claims by way of security as well as absolute transfer thereof ; 


ae 
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Held, accordingly, that a charge on a policy of insurance can only be 
created by a written document, and tbat a person with whom a policy of 
insurance is deposited acquirea no right whatever to the policy or its proceeds 
by reason of the deposit, 

Appeal against the Decree of the High Court of Judicature 
at Bombay dated 3rd April 1911, which reversed the decree made 
by. Mr. Justice Macleod on the 23rd June, 1910, in Original suit 
No. 976 of 1909. 

The said suit was brought by the present respondent against 
the London and the Lancashire Life Assurance Company and 


the present appellant, and it related to a policy issued by the — 


said Company on the life of one Dwarkadas Dharamsey deceased. 
The Company paid the amount of the policy into Court on the 
I4th April, 1910, and was discharged from the suit. 


The question was whether the respondent was entitled to, 


the sum so paid into Court as held by the High Court on appeal, 
or whether the appellant was so entitled as held by Mr. Justice 
Macleod. 

The claim of the respondent was based upon a deposit of 
the said policy with him by the said Dwarkadas Dharamsey some 
time about the end of the year 1904. 

The claim of the appellant rested upon a deed of dicant of 
the said policy duly executed in his favour by the said Dwarkadas 
Dharmsey on the 13th August 1909. 


The question was whether in view of section 130 of the 
Transfer of Property Act the bare deposit of the said policy with 
the respondent gave him any right thereto or its proceeds. . 

Mr. Justice Macleod held that the respondent had obtained 
an equitable interest in the policy deposited with him ; but that 
on 13th August 1909 the appellant had obtained the legal estate 
therein and he said :—' On the contest between the owner of the 
legal estate and the prior equitable mortgagee, as nothing had been 
proved which should have put the owner of the legal estate on 
inquiry, and as it has not been proved that he had notice actual 
or constructive of the prior equitable charge, it follows that the 


owner of the estate must succeed.” He therefore ordered the - 


money in Court to be paid out to the appellant. - 


The learned Judges of the Court of appeal held that both 
parties had equitable rights and that the charge in favour of the 
respondent being earlier in time prevailed over the claim of the 
appellant, and they accordingly reversed the decree of the first 
Court and passed a decree in the respondent's favour with costs 
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throughout. The judgment on the point now in issue was as 
follows :— 

“We will now consider the position of the plaintiff which 
is attacked by the defendant, on the ground that because 
section 130 provides that the transfer of an actionable claim 
shall be effected only by the execution of an instrument in 
writing signed by the transferor or his agent, the plaintiff 
acquires no claim to the policy moneys by virtue of the deposit. 
The words of section 130 which are relied on are similar to the 
words. in section 54 and section 59 which provide that transfers 
by way of sale or mortgage can be effected only by registered 
instrument in the case of transactions exceeding Rs. 100 in value. 
The existence of these provisions however does not interfere 
with the creations of charges upon immovable property as is 


` clear from the terms of section roo. There is, therefore, no 


reason to. suppose that the words relied upon in section 130 
were intended to prohibit the creation of charges upon securities 
for money, or other documents of title not covered by section:137. 
To use the words of Lord Macnaghten in The Bank of New 


South Wales v. O'Connor (1), ‘it is a well established rule of ;; 


equity that a deposit of a document of title without either 
writing or a word of mouth will create in equity a charge 
upon the property to which the document relates to the extent 
of the interest of the person who takes the deposit. In the 
absence of consent that charge can only. be displaced by actual 
payment of the amount secured.’ 


“The cases of Crossly v. The Glasgow Life Assurance Co. (2) - 
and Spencer v. Clarke (3), illustrate the application of this rule >» 


to policies of life assurance. 

* We therefore hold that the plaintiff did by the deposit of 
the policy and the obligations incurred by him on the security 
thereof acquire a charge upon the policy and the moneys secured 
by it.” | 

The defendants thereupon appealed to his Majesty in Council, 

. Younger, K. C. and G. X. Lowndes for the Appellant: Mere 
deposit of a policy of insurance creates no charge thereon in 
favour of the person with whom it is deposited, It is an 
actidnable claim within the meaning of those words in section 3 
of the Transfer of Property Act and under section 13 , sub- 
section 1 thereof as amended by Act II of 1900 a charge on the 


Q) (1889) M A. O. 278 (282.) — (2) (1876) 4 Oh. D. 421, 
(8) (1878) 9 Oh. D, 187, 
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policy-can-only be created by a written document. When -the 
law expressly requires a transfer to be made in writing, it 
cannot be made without -a written document. The respondent 
has no right to the money in.Court, but the appellant by virtue 
of the assignment to him-is entitled thereto, Reference was 
made to Act IV of 1882, sections 5, 6 1 9) 54, 100, 118, 137, 132, 
134, 135 and 137 and ex parte Whithead (1). ` 
DeGruyther, K. C. and Kenworthy -Broten, for the Res. 
pondent : .The section in question refers to an absolute transfer 
and not to a transfer by way of charge. By depositing the 
policy with the respondent an equitable charge. is created in 
his favour. The Act does not expressly provide that such a 
charge can be created only by a written document. The assign- 
ment to the appellant is subject to the respondent's charge. 
Reference was made to Act IV of 1882, section 2(c), and Zancred 
v. Dalagoa Bay and Hast Africa Ratlway Co. (4). | 
— R. Younger, K. C. and Lowndes were not heard in reply. 
The judgment of their Lordships was delivered by 


Lord Moulton.—The question in this appeal is as to 
whether the appellant or the respondent is entitled to a sum of 
Rs. 29,426-14-0 now standing in Court to abide the result of the 
action, It represents the net proceeds ofa policy of insurance 
on the life of Dwarkadas Dharamsey who died on 28th 
August 1909. 

. The appellant bases his claim on an assignment in writing 
under the hand of Dwarkadas Dharamsey, dated the 13th of 


August 1909. Itisin form an absolute assignment, and’ was: 


according to the evidence given under pressure from the 
appellant to whom Dwarkadas Dharamsey was then indebted in 
a much largersum, The validity of the assignment is theréfore 
' established. It may well be that although absoulte in form it 
was intended to be only by way of security so as to be subject 
toaright of redemption, but this does not affect the rights of 
the parties under the circumstances of the present case. ` 

The respondent bases his claim upon a deposit of the policy 
with him by -Dwarkadas Dharamsey undoubtedly with the 
intention of its acting as security for the repayment of a’ debt 
then owing by him to the respondent. This deposit was’ made 


in November 1904 and was unaccompanied by anything in writing. 
The particular debt owing at the time was subsequently paid' 


off, but in and subsequently to April. 1909 Dwarkadas Dharanisey 
(1) (1812) 19 Vesey 209, i2) 11889) T. R, 28 Q B D, 239, 
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P, 0, again became ‘indebted to the respondent, and it is; claimed that 

1913, the deposit was made on the terms that it should act as security 

Malaj not only for the then existing debt but for any indebtedness that 

v might subsequently arise. Whether or not this contention of 
— e fact is established is not in their Lordships’ opinion material. 

Lord TN ' The decision of the matter in issue turns entirely on the 


interpretation of section 130, sub-section 1, of thg Transfer of 
Property Act, 1900. Itis as follows : 

“The transfer of an actionable claim shall be effected only 
by the execution of an instrument in writing, signed by the 
transferor or his duly authorised agent, and shall be complete and 
effectual upon the execution of such instrument, and thereupon 
all the rights and remedies of the transferor, whether by way of 
damages or otherwise, shall vest in the transferee, whether such 
notice of the transfer as is hereinafter provided be given or not : ` 

"Provided ‘that every dealing with the debt or other 
actionable claim by the debtor or other person from or against 
whom the transferor would, but for such instrument of transfer as 
aforesiid, have been entitled to recover or-enforce such debt or 
other actionable claim, shall (save where the debtor or other 
person is a party to the transfer or hàs received express notice 
thereof as hereinafter provided) be valid as against’ such 
transfer. —— = mas mr RON 

It is admitted that the right to the monies becoming: due 
under the policy is an actionable claim. Their Lordships are 
also of opinion that the section covers transfers by- ‘way of 
security as well as absolute transfers. If any doubt existed 
on either of these two points it would bs set at rest by the 
second illustration to the section which is given in the Act. 

In the present case the respondent bases his claim on a 
deposit ofthe policy and not under a written transfer, and 
claims that this creates a charge ou the policy. The section 
specifically enacts that such a proceeding shall not have any 
such effect; such a charge can only be created by a written 
document. It follows that the respondent acquired no right 
whatever to the policy or its proceeds by reason of the deposit. 

The appellant on the other band claims under an instrument 
in writing conforming in all respects to the provisions of the 
section. He therefore acquired by the execution of that 
instrument an absolute right to the proceeds of the policy, 

The decision of the Court below was therefore erroneous. 
The error arose from the learned Judges not having appréciated 
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that the positive language of the section precluded the application 
in India of the principles of English SN on which they based 
their decision. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal be allowed; and that it bé declared that the 
appellant be entitled to the monies standing in Court, and 
that the respondent pay the costs in the Courts below as well'as 
the costs of this appeal. ' 

Waltons & Co.—Solicitors for the Appellant. 


Latteys and Aart,—Solicitors for the Respondent. 
JM; P a Appeal allowed. 
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2 Before Sir Asutosh Mookerjee, Knight; Fudge, and 
` Mt, Justice Deachcroft. 
MATI LAL KARNANI 
x x 7 v. 
ER s DARJEELING MUNICIPALITY.* 


Lease—Tonanoy, agreement of—Presumption—Transfor of Property Act (IV of 
1882), Seos. 107, 110, 118— Holding over—-' Agresment to the contrary '— 


* 


Agreement to hold over from year to year—Acceptance of reat for one. 


` quarter, effect of. 

Where there is no proof of any aire. between the parties, the. 
presumption of law'that the possession of one is beld under an agreement 
-of tenancy from the other, is not applicable, E 
. . Morphett v, Jones (1), Britain v. Rossiter (2) and Maddison v. Alderson (8) 
distinguished, 

Where a person in possession ‘of land, luaite an unregistéred document 
"containing an agreement for a lease for fifteen years, and continued in 
ocoupation upon payment of rent : 

- Held, that-tbere was no valid lease for a term of fifteen-"years; that the 
lease was not from year to year, nor reserving a yearly rent. 

An agreement to the contrary in section 110 of the Transfer of Property 
Act, means an agreement as to the terms of the holding over. The agreement 
need not be express; it may be an implied agreement, 

7Troilokya v. Sarat (4) followed. 

An agreement that a tenant should hold over from year to year is in essence 
an agreement to grant a lease from year to year and should be by a mogiteree 
instrument. 

An acceptance of rent for a quarter does not imply a promise by the 

* Appeal from Appellate Deoree No. 1474 of 1911, against the decree of 
8, S, Skinner, Esq., District Judge of Darjeeling, dated the 82nd March, 1911, 
modifying that of F. G E. Piffard Esq., Munsiff of-Darjeeling, dated the 20th 
Beptember, 1910. 


(1) (1818) 1 Sw. 172 .181). (8) (1883) 8 App: Oas 469 (479). 
(2) (1879) 1t Q B. D, 129 (131). (4) (1904) I, L. R. 82 Oslo, 128 
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landlord to the tenant that the latter would be allowed -to stay for the. 


whole year, 
Appeal by the Defendant. 
, Suit for ejectment. 


` The defendant, on the 16th June, 1902, purchased the right, - 


title and interest of one Abinas Chandra Neogi in the disputed 
plots, who held as a tenant under the Darjeeling Municipality, 


the respondent. The said Aubinas had, about the year 1883, 


purchased the property from a shoe-maker, whose occupation 
commenced some years prior to 1882. It was not proved in the 


case that the said shoe-maker held as a tenant under. the . 


respondent or ever paid any rent, The said Abinas entered 
into an agreement with the respondent for a lease for fifteen 
years. The document was executed but was not registered. 
He, however, continued in occupation upon payment of rent 
to the Municipality. After the expiry of more than fifteen years 
from the commencement of the tenancy, there was an agreement 
for a renewal of the lease for a term of fifteen years; but no 


~ 


document was executed or. registered, The plaintiff, after giving-+ 


fifteen days’ notice, sued the appellant for ejectment. The Court 
of appeal below passed a decree for ejectment, 
.. Mr. F. B. Sen and Babu Hira Lal Chakravarti for the 
Appellant. 
Babus, Mohendra Nath Roy and Monmotha Nath’ Roy 
(for Babu Krishna Prosad Sarbadhikari ) for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendant ~ 


in an action in ejectment. The origin of the disputed tenancy 
has not been ascertained with absolute certainty. The case for 
the plaintiff is that the tenancy commenced about the year 1884, 
whereas the allegation of the defendant is that it is traceable 
to a period even earlier than 1882. The defendant, on the 16th 
June 1902, purchased the right, title and interest of one Abinas 
Chandra Neogi in the disputed plots, who held as a tenant under 
the Darjeeling Municipality. Abinas Chandra Neogi had, about 
the year 1883, purchased. the property from.a shoe-maker, whose 
occupation, it has been found, commenced some years prior 


to 1882. On this basis, it has been argued by the defendant. 


that the origin of the tenancy must be traced to a period anterior 
to 1882. There is no substance, however, in this contention. 


The nature of the interest of the shoe-maker in one of tbe two: 


disputed plots is unknown. It has not been proved even that 
he held as a tenant. under the Municipality. It has not been 


e. 
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shown that he had at any time paid rent in respect of this land. 
But it has been argued by the appellant that the presumption 
of law is that the shoe-maker held, under an agreement of 
tenancy from the Mauicipality ;.and in support of this proposition, 
relianze has been placed upon the cases of Morphett v. Fones (1), 
Britain.v.. Rossiter (a), and. Maddison SI Alderson (3). . These 
cases are plainly of no assistance to the appellant. In the first of 
these cases, Sir Thomas Plumer, Master of the Rolls, observed . 
as follows: " A’ party who. has permitted ‘another to perform 
acts on the faith of an agreement, shall not, insist that the 
agreement is bad and that he is entitled ta treat: those acts 
as:if it had never existed. That is the principle, but, the acts 
must. be referrible to the contract. -Between landlord- and 
tenant, when the tenant is in possession at the daté of. the 


agreement .and only continues in possession; it is properly . 


observed that in many cases that continuance amounts to nothing ; 
but admission into possession, having unequivocal reference to 
contract, has always been regarded an. act of part performance. 
,Lhe acknowledged. possession of a stranger in the land ofi at; 

‘Hot explicable, except on the supposition of an agreement and 
has, therefore, constantly been received as evidence of an 
antecedent contract, and as sufficient to duthorise,-an inquiry 
into the terms 5. the Court regarding what-has been done as a 
consequence of contract or tenure," In the case before us, 
there is no evidence to show that there was any agreement 


at all between the shoe-maker and 'the Municipality ; much less: 


is'there evidence to show that the agreement, if any, was one. 
in the nature of a contract of tenancy. The observations in the 
case of Morphett v. Fones (1) to which. we have just referred 


were,quoted with..approval by Lord Selborne in Maddison v. 


Alderson (3), and the same doctrine was enunciated in similar 
language in Britain v. Rossiter (2). Those, however, were 
cases of part performance of contracts, and the doctrine can 
obviously have no application to a case like the present where 
there is no proof of any contract at all between. the. parties. 
Under these circumstances, we are unable to hold’ that the 
shoe-maker held under a contract of tenancy and that Abinas 
Chandra Neogi by his purchase from the shoe-maker aces: 
the status of a tenant under the Municipality. : 


The position then is that the tenancy commenced about WE 
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the year 1883 and the rights. and: liabilities of thé parties 
must accordingly be determined with reference ta the provisions 


of the Transfer: of. Property Act. Now, it has been found 


on the evidence that the Municipality and Abinash Chandra Neogi 
entered into. an agreement for a lease for 15 years. The 
document. was executed. but was not registered. Consequently 
the intended. tenancy for 15 years never came: into operation. 
Abinash Chandra -Néogi, however, continued in occupation upon 
payment of: rent to the Municipality. Subsequently, he: accepted - 


a tenancy in respect .of.the second parcel, but no document was - 


executed in respect thereof.- Later on, after the expiry of more 
than 15 years<from:the commencement of the tenancy, there was 


an ‘agreement for a renewal-ofthe lease-for a term of 10 years4 - 


but ne document was-executed or registered. The position 
of Abinash . Chandra Neogi and of the présent defendant as 
purchaser: of. his right, title and interest has: consequently 
been that.each has paid rent to the Municipality' in respect 
of the:.two parcels .of Jand and Continued in occupation. 
Whatwiten: isthe effect of such payment: upon .their rights and 
liabilities-?- -It is-obvious that Abinash Chandra Neogi was not 
in law-a lessee -for a term of 15 years, because section 107 of the 


Transfer of Property-Act provides that a lease' of immovable - 
property for any.term exceeding one year can be made only by : 


a registered instrument. -There was, consequently, no lease for 


^4 termy exceeding one year. It is not necessary to discuss what the 


rights and liabilities of the. parties: might have been, if during the 
term'of 15 years a suit for specific performance of the contract had 


been brought by-either party against the other, or if in an action - 


in ejectment by the lessor, the lesee had taken the defence 
that in equity his position was precisely the same as that. of a 
tenant in whose favour the necessary documents had been 
executed and registered. ‘It is possible that, in view of the- 
principle laid down in the cases of Bibi Zamahir Kumari v. 
Chatterput Singh (Y), Singheeram v. Bhagbat (2), Sarat Chandra 
vi Sham. Chand (3) and Walsh v. Lonsdale (4), if such an event 
had happened, the parties might have successfully. claimed the 
status of a lessor and a lessee bound by a lease for a term of 15 
years.. The contingency, however, never happened, and, the 
intended term of 15 years-expired long ago. The position is 
that there was ho valid lease in favour of Abinash Chandra 


(1) (1905) 3 O, L, J. 848. (3) (1010) 11 C. L. J. 548. 


(8) (1912) 16 O. L. J. 71; 'L L, R, 89 Calc. 668. 
14) (1883) 31 Oh. D, 9. 
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Neogi for'a term of 15 years j nor, was there a lease in his favour 
from year to year, or even a lease reserving a yearly rent, because 
leases of this description can be validly created under section 107 
of the Transfer of Property Act only by a registered instrument, 
The position of. Abinash Chandra Neogi accordingly was not 
higher than that of a lessee for one year, who held over at thé end 
of the year} his rights, therefore, must be’ tested by a reference 
to the provisions of section 116 of the Transfer of Property Act. 
That section provides as follows: “Ifa lessee of property remains 

i in possession thereof after the determination óf the lease granted 
to him and the lessor accepts rent from the lessee or otherwise 
assents to his‘continuing in possession, the lease is, in the absence 
of an agreement to the contrary, renewed froin year tò year 
or from month to month, according to the pürpose for which 
the property is leased as specifiéd in section 106.” ‘It is worthy 
of note that the lease is renewed, not in accordance with the 
terms of the original grant but in accordance with tlie" purpose 
for which the grant had been made. As was pointed’ out by-this 
Court in the case of TZrotlokya Nath Roy v. Sarat Chandra 
Banerjee (1) in circumstances similar to those of the préserit 
case, the lease must be taken to have been renewed from fnonth 
to month. . In that case, there was a tenancy for a term of 
three years at an annual rent of Rs. 54-8. ‘After the. expiry of 
the term, the tenant held over, and the” question arose as to the 

length of notice to which the lesseé was entitled before the 
landlord could sue to eject him. It was argued on behalf of 
the tenant that he held over as a tenant from year to year and was 
entitled to a six months notice to quit ; that contention found 
favour with Mr, Justice Mitra asin conformity: with’ the rules 
of the English law on the subject. Upor appeal; that view, 

however, was negatived, and it was ruled thát the tenant held 
over from month to month. It was not argued in that case 
that the circumstance that the rent was annually payable might 
indicate an agreement to the contrary within the: meaning of 
section 110 of the Transfer of Property Act ; it’ is clear, as was’ 
pointed by Sir Francis Maclean C. J., that an agreement to the 


contrary must mean an agreement as to the terms of the holding’ 


over; we have to consider, therefore, whether inthe ‘case before 
us, there was an agreement to the contrary relating to the terms 
of the holding over. It may be conceded that the agreement 
in this behalf need not be express; it may obviously be an 


(1) (1904) L L. B. 89 Calo, 129; ` s 
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implied: ens "The tengnt in the presi case. does not 


allege an express agreement, to the. contraty. But..he relies 
upon an implied agreement to the contrary, which he contends 


must be inferred from the circumstance that thie;rent is payable 
_ annually. -The question thus arises, whether: that 


det i is conclusive 
proof of an implied agreement to the contrary. - TOW the implied 


agreement, if,there was any, must have been an. difeement: that 


the tenant should hold over either from year to: wi or for one 
year only. But an agreement-that the tenant should hold over 
from year to year would in essence be an agreemidlit to grant 
a lease from year to year, and as pointed. out by. Mr. Justice 
Woodroffe inthe case of Debendra Nath Bhowm: v, Syama 
Prosanna Bhowmik (1), a lease from year to year tlic itself be 
created by a written and registered instrument, ^ Cübsequently 
there is no room for an implied: agreement that the. tenant was 
to hold over from year to year, The only other altértlative left 
is that there was an agreement that the tenant shou di old over 
for one year. Reliance in this connection has been Blicea upon 
the circumstances that rent was’ accepted by the. ünicipality 
from the defendant for the first quarter of the official yit 1910-1I ; 
and it has been argued that acceptance of u^ Tent was 
equivalent to an agreement that the. tenant was to’ stay for at 
least one year. We are unable to give effect to this i Edntention. 
There is no proof that the rent which was accepted Was deemed | 
an aliquot part of an integral rent for the whole; (year. The 
actual receipt granted by the Municipality has not belii produced, 
but the prescribed form of the receipt shows that the. rent has 
never been regarded as paid. quarterly in respect | of. ih annual 
liability.: Consequently, it is impossible to hold. hat the 
acceptance of;rent for a quarter implied a promise by. ihe land- 
lord to the tenant that the latter would be allowed, T stay for. 
the whole year. , The position thus is that the tena eld over 
from month to month and no agreement to the  Cofitrary has 
been proved; consequently the tenancy was validly, {terminated 
by the notice to quit, Reliance finally has been placed upon 
the decision in Kishori Mohun Roy v. Nund Kumar Ghosal (2), 
to show that an annual tenancy must be terminated by a 
six months notice to quit; but the case relied upon was- not 
under the Transfer of Property Act, as was expressly ‘stated in 
tlie judgment, and the later decision in end i iid Deo v. 
fly (1906) il o. W. N. 1124. (1126). Au 
(3) (1897) I. L. B. 24 Calo. 720. 
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Harthar Singh (1) shows that the tenant is entitled sie to a 
reasonable notice to quit. As we have already shown, the 
tenant held over from month to month and could not 'claim 
more than fifteen days notice to quit. 


The result is that the decree of the District Judge is 
affirmed and this appeal disniissed with costs, 2G 
AT. M. . 2 Appeal dismissed. 

(1). (1909) I, L. B. 86 Oalo, 937. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, ania, Mr. Justice 
Carnduf. i 
.RAHIM JAN BIBI 
V. 
-IMAN JAN.* 


Hibabilewae—Consideration, passing of—Burden of proof — Deed, recital ix 
~Eridentiary taluoe—Registration—Title—Oooupansy eleg. non-irans- 
ferabie, transfor of — Validity, who oan question. - 


The burden of _proof is on the person in whose favour a Aibabilewaz was 


executed, to establish” ‘that: the consideration was paid': as described im the ` 


. ingtrument, 


A recital in a deed 18 not xvi dons against. & € to the document. 

Brajeshware v. Budhanuddi (1) and Bisheswar v. Harbans (2) referred to. 

Mere registration {s not eqnivalent to possession. It is essential that the 
donor should give either actual or r conatruotive possession of the property. t to 
the donee, ` 

"Ismail v. Kanji (8) referred to, 10 «+ * . 2 

A question as to -invalidity of a transfer of a non-transferable ocoupancy 


holding, oan be raised. only by a lagdlord or his répresentative in interest, 


Appeal by the Plaintiff. + | 
Suit for declaration’ of title’ to immovable Property and ir 
recovery of possession. ‘thereto, ` i : 
The disputed properties belonged to the. father of the Sarees 
to the suit. The father executed a A:babijemas in favour of the 
defendant, and registered it 7:days after. Soon after he died. 


- The case for the plaintiff was that the 4:dadi/ewaz was inoperative 


and did not create any valid title in the defendant. The suit 


-was decreed by the first Court but was reversed on appeal 


-Hence this appeal. TE 


* Appeal from Appellate Decree No, 148 of 1910, against the decrés of 
Babu Sripati Chatterjee, Subordinate Judge of. Backergunge, ' dated.. tha. 8th 
September, 1909, modifying that of Babu Jogendra Ban Bosu, Mungit < of 
Barisal, dated the 3nd July, 1908, 
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Babu Gunada Charan Sen for the Appellant. 
 Moulvis Syed: Shamsul Huda, Mahammad Mustafa Khan and 
Babu Rajendra. Prosad for the Respondent. 

The judgment of the Court was delivered by 


_ Mookerjee J: —his is an appeal on behalf of the plaintiff 
in a suit for declaration of title to immovable property and for 
recovery of possession thereof. The properties in dispute 


j 


‘admittedly belonged to one Dapu, the father of the plaintiff and 7 


of the defendant. Onthe 7th September 1907, Dapu executed 
a Atbabtlewaz in favour of ‘the defendant and had the document 
régistéred seven days later. He died shortly after 'on' the 23rd 
November 1907. The case for the plaintiff is that this Ardadslewaz 
is inoperative and did not create any valid title in the defendant. 
The validity of the instrument was attacked explicitly on the 
ground that it had been obtained by undue influence ; it was also 
described, somewhat vaguely, as illegal and inoperative. 

In this Court, as in the Courts below, the document has 
been assailed on two grounds, namely, frst that as there is no 


treated as a deed of gift without consideration, it cannot take 


‘effect as there is no evidence that the properties covered thereby 


were delivered to the donee. The Courts below have found 


concurrently that the case of undue influence has completely 


failed ; but upon the two other grounds upon which the deed 
is assailed, the Courts below have taken divergent views. The 


primary Court held that as there was no proof of payment of the - 


consideration mentioned in the deed, it was inoperative as a 
Atbabilewaz ; nor could it take effect as a deed of gift as there was 


no evidence of delivery of possession to the donee, The’ 
. Subordinate Judge, ‘on the other hand, has held that these 
questions ought not to be allowed to be raised inasmuch as they 
:are not explicitly mentioned in the pleadings and are not coyered 


by any ofthe issues as framed, He has however discussed both 


the questions and has held, with regard to the first, that the burden _ 


of proof was upon the plaintiff to establish that there was no 


consideration for the Arbabtlewaz ; and with regard to the second, 


that as the defendant is now in possession of the property covered 


by the instrument and was also practically in possession thereof 
during the lifetime of his father, the gift was paste under 


the provisions of the Mahomedan Law. 
On. behalf. of the plaintiff the decision of the Subordinate 


- 


` 


„proof of payment of the consideration mentioned in the deed, ,, 
it cannot take effect as a Ardabtlewaz, and, secondly, that if it be l 
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Judge has been challenged principally on two grounds 7 first; ' 
that the burden of proof of the payment of consideration ' 


for the Atbabt/ewaz was upon the defendant who relies upon it 
as the foundation of his title, and that as he has failed to prove 


that the consideration passed as alleged, the deed ought to be' 


deemed inoperative ; and secondly, that treated as a deed of gift 


_ without consideration, it is equally ineffectual, because there is 
‘ no proof that there was any ‘delivery either ‘of the title deeds” 


r7 


E 


- 


or of the property to the donee. The decision of the Subor-: 
dinate Judge has been assailed also on two subordinate grounds ;' 


namely, first, that even if the ZA:babilewas be treated as a valid’ 
document, it did not vest in the donee a good title ; and secondly, 
that it was not effectual to vest any title in the raiyati holdings: 
which are not transferable by custom or local usage. These’ 


subordinate questions require, consideration ; only if the substantial 
points in the appeal are decidcd against the appellant, for if 


the deed is found to be inoperative, it does not take effect as to: 
any of the properties covered by the instru ment, inclusive of the’ 
huts and the holding. 

In so far as the first ground upon which the Arbadslewas is 
attacked, is concerned, it is urged that payment of the consider- 
ation" mentioned in the deed has not been proved, In our 
opinion, there is no room for controversy, in view of the décisions. 
of their Lordships of the Judicial Committee in the' cases’ of 
Khajooroontssa v. Rowshan Fehan (1) and Chaudhri Mehdi 
Hasan v. Muhamad Hasan (2) that-the burden of -proef was 
clearly upon the defendant to-establish that the consideration 
for the Ardadtlewaz was paid as described in the instrument. I 
the case last mentioned, their Lordships observed. that :by the’ 
Muhammadan Law, a holder of property may:in his lifetiine 
give away the whole-or a part of-his-property if-he complies with’ 
certain forms ; but it is incumbent upon those- who- seek: to sef 
up such a transaction to show very clearly that those forms have- 
been complied with. It may be by a deed of gift simply or by a: 
deed of gift coupled with consideration. If the former, unless- 
accompanied by delivery of the thing given, so far as it is capable: 
of delivery, it is invalid. If the latter -(in which case delivery : 
of possession is not necessary), actual payment of the consider: ' 
ation must be proved, and the dona fide intention of the donor: 
to divest himself zn praesenis of . the property and to confer 1t ^ 


a 4 LI 
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upon the donee must also be proved. The learned vakil for the 
respondent has argued that the deed in question ought not to 
be treated as a Z:5abilewWaz but as a deed of sale, and that, 
consequently, notwithstanding the provisions of -section 129 of 
the Transfer of Property Act, the validity of the instrument 
ought to be tested with reference to the provisions of section 54 
of the Transfer of Property Act which provides that there may 
be a valid sale by delivery of the property. In our opinion, 
there is no force in this contention. The document in this case 
cannot be treated as a deed of sale. The case of Abbas Ali 
Shikdar v. Karim Baksh Shikdar (1), where the transfer was 
for a substantial consideration, was a case of sale. Here the 
transaction was intended to be a gift for consideration. If it 
were treated as a sale for consideration, the question would at 
once arise, in view of the assertion of the plaintiff that the 
transaction was obtained by undue influence, whether the con- 
sideration was adequate. In fact, the inadequacy of the consider- 
ation, if the instrument is treated as a deed of sale, would be 
a very important element affecting its validity. We must, 
therefore, treat the document as a Zijabilewas, in fact, regard 
it as an instrument clothed with the character it professes. The 
burden, therefore, was upon the defendant to prove the payment 
of consideration mentioned in the deed. The first ground upon 
which the validity of the deed is assailed must, in this view, 
succeed. 


We may add that it has been faintly suggested by the 
learned vakil for the respondent that the recital of the payment 
of consideration in the deed was good evidence against the 
plaintiff, and that the burden was thus thrown upon the plaintiff 
to prove that the recital was false. In support of this view, 
reliance has been placed upon the decision of the Judicial Com- 
mittee in the case of Kaleepershad Tewarreev. Rajah Sahib 
Perhiad Sein (2), That case, however, as also the subsequent 
decision of the Judicial Committee in the case of dit Khan 
Bahadur v. Indar Parshad (3), is clearly distinguishable, because 
in each of those cases the accuracy of the recital was challenged 
by the maker of the deed and the burden was rightly thrown 
upon him to explain how that false recital came to be inserted 
in the document executed by him. On the other hand, the 
decision in the cases of Brayeshware v. Budhanuddi (4) and 

(1) (1908) 13 0. W. N. 160, (8) (1898) I. L. B. 28 Oale. 950, 
(2) (1869) 12 M, I, A, 282. (4) (1880) I, L. R. 6 Calc, 268, 
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Bisheswar v. Harbans (1), shows that the recital is not evidence as 
against a stranger to the document. The burden, therefore, 
must be thrown on the defendant to establish strictly that the 
consideration was paid as mentioned in the deed. 

In so far as the second ground is concerned, it has been 
argued by the learned vakil for the respondent, upon the 
authority of the cases of Shaik Jórahim v. Shaik Suleman (2), 
Khaver v. Rukhia (3, Humera Bibi v. Najmunnissa Bibi (4), 
and Danoo Durjee v. Momtajudd: (5), that there was sufficient 
delivery of possession, inasmuch as the deed was registered and 
delivered to the donee. Reference has also been made to the 
cases of Alabi Koya v. Mussa Koya (6), Hassarat v. Golam 
Jafar (7), and Kandath v. Musaliam (8), to show that 
registration has sometimes been regarded as equivalent to 
delivery. But, as pointed out in Zsma/ v. Ramji (9), mere 
registration is not equivalent to possession, It is essential that 
the donor should give either actual or constructive possession 
of the property to the donee. As observed by Baillie in his 
treatise on the Mahomedan Law, p. 514, “ being enabled to take 
possession is like taking it, and that if the donee has been placed 
in a position which enables him to take effective possession of, 
the property, the gift must.be treated as valid." (See also the 
authorities mentioned in ¥abedanessa vw, Naszibai (10). Here, 
however, the facts found do not show that the deed was delivered 
to the donee. It is clear from the endorsements on the deed 
that up to the time of presentation for registration, it was in 
the custody of the donor. There is no evidence to show when 
it came into the possession of the donee. It has been suggested 
that possession of the deed was obtained by him immediately after 
the registration. On the other hand, possession might possibly 
have been obtained by the defendant after the death of his father. 
No evidence has been directed to this point, and in view of this 
fact, it is impossible for us to hold that there was sufficient, 
delivery, either of the deed or of the properties covered by the 
deed, to the donee so as to effectuate the transfer. The second 
ground on which the deed is assailed must therefore succeed. 

The questioa next arises, what course should be pursued. 
at this stage. The learned vakil for the appellant asks that the 
deed of gift should be treated as inoperative and the decree of 

(1) (1907)"6 O L.J. 659, (6) (1901) I. L. R, 24 
(3) (1884) I. L, B. 9 Bom. 148, (7) (1898) 8 0. W. N. 5 
(8) (1905) I. L. R. 99 Bom. 468, — (8) (1907) I. L. B. D Mad. 805. 
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,(4) (1905) I. L. B, 98 AlL 147, (9) (1898) L L. B 28 Bom. 684: | 
(6) (1909) 17 O. L. J, 85. (10) (1910) 15 O, W. N. 828. 
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the primary Court restored. But we are of opinion that the 
ends of justice require that the case should be further investi- 
gated. No doubt, the fourth issue was framed in very geenral 
terms ; but it is clear from the proceedings in the Court of first 
instance that its scops was narrowed down by the allegations 
in the fourth paragraph of the plaint. We are satisfied that the 
question of the invalidity of the deed oa the two grounds 
mentioned in this Court was not considered at the trial in 
the primary Court; it was possibly raised for the first time 
in the course of argument in that Court; it was plainly 
considered by the lower appellate Court. Under these circum- 
stances, we are of opinion that this appeal should be allowed, 
the decree of the Court below set aside and the case remitted to 
the Court of first instance in order that the question of the 
invalidity of the deed on the two grounis mentioned may be 
considered on evidence to be adduced by the parties. Tne 
parties will be at liberty to adduce evidence to show when and 
how the defendant obtained possession of the deed and of tha 
properties covered thereby. If it is held upon the evidence 
that the deed is inoperative either as a Zibabilewaz or as a deed 
of gift, the two subordinate questions argued on behalf of the 
appellant will require consideration. The first of these, as we 
have already explained, relates to huts with regard to which it 
has been contended that, even if the deed be treated as operative, 
the title thereto was not transferred to: the donee. The 
Subordinate Judge has decided this point in favour of the 
plaintiff; but he has not referred to any specific clause in the 
deed to support his conclusion. We are therefore of opinion 
that this question must be left open for consideration after the 
main point has been decided. As regards the second subordinate 
point, we are of opinion that there is no substance in the 
contention of the appellant. The appellant as well as the 
respondent both claim under the original owner, one by right 
of inheritance, the other under a deed of transfer. It is not 
open to the plaintiff to contend that if the deed was operative 
in law, it did not take effect in respect of the occupancy holdings 
because they were not transferable by custom. That is a question 


V. 


which the landlord or his representative in interest is competent 


to raise. 
-The costs of this litigation incurred up to the present stage 

will abide the result. 

&. Ts Me es Appeal allowed: case remanded, 
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Before Mr. Fustice Stephen and Mr. Fustice Richardson, 
BATUK NATH MANDUL AND OTHERS 


v. 


BIPIN BIHARI CHOWDHURY.* 


Contribution, sui for-—Deores for rant obtained by landlord against recorded 

tenant alone— Co-sharers, swit by, against ‘other co-sharers jor recotery 
of proportionate share of the money payable by them but leried from them 
under decree—Second appeal, if lies against decree for amount lose than 
Rs,.500 in talue—Small Cause Court, suit of the nature, cognisable by— Ciril 
Procedura Code (Act V of 1908), section 102—Procinicial Small Cause 
Cuurts Aot (1X of 1887), Article 41, Soh. 11-—Contract Aot (IX af 1878), 
Sse 69-—Claim for money payable by a co-sharer, after sale by hin 
of his shara in the tenure, if maintainable, ^ 


A suit for contribution by one oo-sharer against another for money paid 
by the plaintiff in execution of a decree for rent obtained against him alone 
as the sole recorded tenant in a suit where he occupied the position of 
defendant in a representative capacity as ropresenting himself and his co-sharer 
who had then really no interest in the tenure having parted with his share 
of the tenure, 18 not one outside the scope of Article 41 of the second schedule 
of the Provincial Small Cause Oourts Act and is not one of the nature cognisable 
by a Court of Small Causes and a second appeal, therefore, lies in such a suit. ` 


Krishno v. Gopi (1) distinguished and explained, 


There is no authority for holding that section 69 of the QContraot Act 
does not apply to co-sharers; and if it does, the law seems to cast the 
burden of collection from defaulting cu-sharere, whose common interests 
` are affeoted by a decrees on the person bound by law to pay rather than on the 
person who in fact pays because he is interested in the payment and this 
consideration applies with speoial force when such person is the assignor 
of one who may be taken to be a defaulting co-sharer. 


Appeal by the Plaintiffs. 

Suit for contribution against co- sharers for money realised 
from the plaintiff in-execution of a decree for rent obtained 
against him as the sole recorded tenant. l 

The facts of the case appear from the judgment. 

Babu Fatindra Nath Lahiri for the Appellants. 

Babu Rama Kanta Bhattacharjee for the Respondent. C. av. 

The judgments of the Court were as follows : 


Stephen J.—The plaintiff and others including the 
defendant No. 1 were co-sharers in a certain fuis: tenure, the 
share of the plaintiff being three-sevenths of the whole and that 
of the defendant No. 1 two-sevenths. It appears however that 


* Appeal from Appellate Decree No. 1804 of 1910, against a decree of Babu 
Jogendra Nath Basa, Additional Subordinate Judge of Rajshahi, dated the 17th 
„May 1909, modifying a decree of Babu Jadav Chandra bhattacharjee, Munsiff 
of Nator, dated the 16th May 1908. 
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the name of the defendant No. 1 was alone recorded in the 
landlord's books as the holder of the tenure. The tenure, 
therefore, so far as the landlord was concerned was represented 
by that defendant. In that state of things in the year 1307 the 
latter sold his share of the tenure to a stranger who is not a 
party to the suit, and the case has been argued on the footing 
that the share passed to the vendee with effect from the 
beginning of the year 1308. Subsequently the landlord brought 
a suit for recovery of arrears of rent of the tenure in respect 
ofthe years 1307 and 1308, and no steps having been taken 
for the rectification of the landlord's books in which the ndme 
of the defendant No. 1 still stood as the holder of the tenure, 
the suit was brought and a decree was obtained against him 
alone. In execution of the decree the tenure was sold by 
auction but the sale was set aside under the provisions of section 
410A of the Code of 1882 upon the plaintiff depositing in Court 
the sum of Rupees 383-8-6 consisting of the amount (Rs. 358-8-6) 
due under the decree and the amount (Rs. 25) due as statutory 
compensation to the auction-purchaser. The plaintiffs claim in 
the present suit relates to the sum so deposited and may be 
stated as follows. Deducting three-sevenths of the whole as 
payable in respect of his own share of the funr, he seeks to 
recover two-sevenths from the defendant No. 1, liability for the 
balance being assigned in the plaint to other share-holders who 
‘have since paid what was due from them and with whom iu this 
appeal we are not concerned. The defendant No. 1 by his 
written statement denied all liability on the ground that he had 
parted with his share of the tenure. The first Court found in 
the. plaintiff's favour aud gave him a decree for the whole 
amount of his claim against the defendant No.1. On an appeal 
preferred by the latter, the Subordinate Judge in the Court 
below held that he was liable only in respect of so much of the 
claim as could be attributed to default in the payment of rent 


‘due for the year 1307 and that no liability rested upon him in 


respect of the year 1308. The Subordinate Judge accordingly 


“modified the decree of the first Court and reduced -the amount 


recoverable by the plaintiff thereunder by one half. The 
‘plaintiff has appealed to this Court on the ground that no such 
reduction should have been made. ` 


Two questions have been urged before, us. The first arises 


‘upon a preliminary objection taken on the respondent's behalf 


to the admissibility of the appeal. It is contended that inas- 
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much as at the date of the institution ofthe suit, the respondent 
had no interest in the tenure, the suit falls outside the scope of 
Article 41 of the second schedule of the Provincial Small Cause 
Courts Act and being therefore a suit of the nature cognizable by 
a Court of Small Causes, no second appeal lies (section 102, Civil 
Procedure Code). Tne second question is as to the liability 
of the respondent in respect of the year 1308. He no longer 
disputes his liability in respect of the year 1307. 

Before dealing with these questions it will be convenient 
to indicate the nature of the respondent's position in the suit 
brought by the landlord. 

As regards the year 1308 the appellant's claim against the 
respondent is based upon the fact that the decree obtained by 
the landlord was made against the respondent alone. Now it may 
be and for the present purpose it must be assumed, that the 
landlord was entitled to sue the respondent alone. But it must 
be admitted that as between himself and the other share-holders 
in thetenure during the period to which the landlord's suit 
related, the respondent occupied the position of defendant 
in that suit in representative capacity. He represented the 
share-holders for the time being. As regards the year 1307 he 
represented himself and others. As regards the year 1308, he 
had then ceased to have any ‘interest in the tenure, and under 
the cloak of his name the real defendants were his vendee, 
the appellant.and others. 

The fact then that as between himself and the other 
co-sharers for the time being, the respondent as defendant in the 
landlord’s suit filled a representative capacity, has to be borne in 
mind in dealing with the questions which were argued before us. 

The first of these questions is decided by the frame of the 
suit as disclosed in the pleadings. From this there can be no 
doubt that the plaintiff's claim was based on the assertion that 
he was a co-sharer with the defendant. The plaintiff has indeed 
sued on the assumption that defendant No. 1 was a co-sharer 
in 1308 an assumption which is incorrect in fact, and the 
purchaser is not included in the suit as perhaps he might have 
been: butthis cannot alter the nature of the suit as it stands, 
The case of JArzshno v. Gopi (1) cited by the respondent has no 
bearing on the present case, as it was not a suit for contribution 
between co-sharers, and was decided with reference not to 
Article 41 of the second schedule to Small Cause Courts Act, 


-(1) (1888) I. L. B. 16 Calo, 652. 


181 
Civi, 
1912. 
nier 
Batuk Nath 


t 
Ripin’ Biharl 


Stephen, J. 


488 THE OALOUTTA- LAW JOURNAL, [Vor. XVÍI. 


but to an earlier enactment. “As regards the second question 
the case is not so clear. In the suit brought by the landlord 


1912, 
2 M the present respondent alone was sued because he was the 
ZEE registered tenant. In so far as other persons including his 
Pipin PAR own vendee in 1308, were interested in the property in respect 
Stephen, J. of which he was sued, he was therefore as between him and 


Ln 


them their representatives, and whether he was a co-sharer 
as was the case in 1307 or was not, as was the case in 1308, his 
position as their representative would be the same. Had he 
paid anything which was in fact due from them he might no 
doubt have his remedy against them. But his remedies against 
others cannot affect his liability to the landlord when once a 
decree against him is passed. He then becomes “ bound by 
law to pay" the decreed amount tothelandlord, in the terms 
of section 69 of the Contract Act. There is no doubt that 
i the plaintif was a person interested in the payment of this 
debt, and the consequence follows that he is liable to be 
“ reimbursed ” by the respondent. In terms this seems to give 
the plaintiff a right to recover the whole of the money that he 
‘has paid to the landlord. It cannot however be supposed that 
he could compel the respondent to pay him money which the 
respondent became ‘‘ bound by law" to pay as his representative. 
But is it neccessary to read any further restrictions into the very 
‘general terms of section 69? No question arises here as to the 
respondent’s liability to reimburse to the plaintiff the money 
‘which he paid, but which was really due from the other original - 
co-sharers in respect of their shares; because those co-sharers 
have repatd those sums to the plaintiffs, But where the 
respondent has introduced a new co-sharer, whom he represents _, 
as much as he does the other sharers, is there any reason for 
saying that the reimbursement is to stop short of the money 
paid for the benefit of the assignee of the man bound by law 
to pay, who also represents him? No clear authority has been 
‘produced beforé us to show that this section should be considered 
not to apply to co-sharers ; and if it does, the law seems to cast .. 
the burden of collection from defaulting co-sharers whose 
‘common interests are affected by a decree on the person bound 
‘by law to pay rather than on the person who in fact pays 
‘because he is interested in the payment, and this consideration 
‘applies with special force when such person is the assignor of 
‘one who may be taken to be a defaulting co-sharer. ‘Eor these 
reasons we consider thatthe appellant is entitled to recover 
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from the respondent the amount he has paid in respect of the 
rent of the respondent's purchaser for 1308. 

The appeal is therefore allowed. The decree of the lower 
appellate Court is set aside, and that of the Munsiff restored. 
The appellant is entitled to his costs in this appeal. 


Richardson J.—1 agree to the judgment proposed by my 
learned brother with some hesitation as to the liability of the 
defendant No. 1 in respect of the year 1308. 


H. P. C. Appeal allowed, 


Before Str Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. 


BHIMA ROUT AND OTHERS 
v. 


DURGA PROSAD SINGH AND OTHERS.* . 


Religious Endowments Aot (XX of 1803), Secs. 3,4, 14— Distinction between two 
olasses af endowments— Committee appointed— Committee worked for many 
years— Presumption— Appeal, abatement of—Party, addition of—Ciril 
Procedure Code (Act V of 1908), O. 1, R. 20, O Ai, R. £0. 


A sult was instituted under section 14 of the Religions Endowments 
Act, against (l) the sole surviving member of the Committee, and, (3) 
the Superintendent of the temple, praying that the first defendant might 
be removed from the committee on the ground of neglect of duty, and 
the second defendant from the office of superintendent, on the ground of mis- 
appropriation of endowed properties, The snit was dismissed after trial 
on the merits, An appcal was preferred, and during the pendency of the 
appeal, the first defendant died and his adopted son was brought on the record, 
Sometime after, a new committee was appointed, under seotion 7 of the 
Religions Endowments Act. The members of the new committee were then 
added ss defendants respondents : 

Held, that the adopted son as also the members of the committee should be 
discharged from the record of the appeal, 

That the suit as well as the appeal could not be maintained against the 
Superintendent of the temple alone 

An order under Rule 20 of Order 41 of the Oode of Oivil Procedure conld be 
made only at the hearing of the appeal. That Rule as well as Rule 10 of 
Order 1 of the Code had no application to such a case, 

A person, who oould be made responient under Rule 20 of Order 41 of the 
Uode of Civil Procedure, was a person who was a party to the suit in the Oourt 
from whose decree the appeal was preferred. 

The circumstance that a committee was appointed under section 3 and the 
commíttee worked for many years without protest or challenge. waa, prima facie 
evidence that the endowment was of the character described in section 3 of the 
iocis Endowments Act. 


Nm l from Original Deoree No, 202 of 1007, against the degree of J. J. 
Plata isd District Judge of Cuttack dated the llth July, 1907, 
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A well-marked distinction was observed by the Legislature in the Religious 
Endowments Aot between two classes of cases, namely, first, the class in which: 
the. trustee, manager, or superintendent was under the control of the Board of 
Revenue, and subsequently under the control of the committee appointed 
under the statute; and, secondly, the class in which the trustee, manager or 
d was not subject to the control of the Board of Revenue, 

: Appeal by the Plaintiff. 

. Suit-for removal of the surviving member of the Committee 
and the Superintendent of a temple,'under secion 14 of the 
Religious Endowments Act. 

The material facts and arguments appear from the judgment. 

Babus Gunada Churn Sen and Romes Chandra Sèn for the 
Appellants. 

Babus Pyovas Chandra Mitter and Susil Madhab Mullick 
for the Respondents. j 

The judgment of the Court was delivered by. 


Mookerjee J.—This appeal is directed against the decree 
of dismissal i in a suit commenced by the plaintiffs under section 14 
of the Religious Endowments. Act of 1863. The case for the 
plaintiffs is that they are interested in the endowment of Sarala 
Thakurani at: Kutilo in the District of Cuttack, that the 
endowment, was under the management of a ‘committee aprointed 
under the Religious ‘Endowments Act of 1863, that the sole 
surviving member ofthat committee (the first defendant) had 


neglected his duties and that the second defendant, who claimed 


to be the Paricharak or Superintendent of the temple, though 
he had never been formally appointed to the office, had 
misappropriated the properties of the endowment. Upon these 


-allegations, the plaintiffs prayed that the first defendant might 


be removed from the committee and the second defendant from 
the office of superintendent. The suit was defended by both the 
defendants, The allegations on the merits were denied by both, 
and the second defendant further asserted that he was entitled 
tothe office of superintendent under a hereditary right. Five 
issues were thereupon raised, one of which was, whether the 
second defendant had acquired a hereditary right to the 
paricharakshtp of the endowment. Another issue related to the 
merits of the case, namely, whether the allegations of neglect 
of duty and misappropriation were dona fide and true? The 
third raised the question, whether the plaintiffs had any cause of 
action, specially against the first defendant. No objection was 
taken, however, to the frame of the suit, and it doesnot appear 
to-have been urged that the second defendant was not a 
necessary party to the litigation, Thesuit was tried out on the 
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merits and dismissed by the District Judge on the 8th July 1907. 
During the pendency of the appeal by the plaintiff in this Court, 
the first defendant died on the 28th June i910. ,On,the 2nd 
September following, his adopted son Saroda Charan Das was 
brought on the record. On the 24th January: 1911, a new 
committee was appointed under section 7 of the Religious 
Endowments Act of 1863. Thereupon, on the 4th March 1912, 
the plaintiffs applied to this Court for an order under Rule.20. of 
Order 41 to the effect that the members of the new committee 
might be added as defendants respondents. This application 
_ was granted ex parte and notice was directed to issue upon the 
added respondents. At the hearing of this appeal, the added 
respondents have not entered appearance nor has anybody 
appeared on behalf of the adopted son of the first defendant. But 
on behalf of the second defendant, a preliminary objection has 
been taken that in the events which have happened, the appeal 
has become incompetent and ought to fail on that ground. In 
our opinion, this contention is well-founded and must prevail. 

ot is clear at the outset that the adcpted son of the first 
defendant ought not to have been brought on the record. 
The first defendant was sued in his character as a member of 
the committee appointed under the Religious Endowments Act 
of 1863. The relief claimed against him was purely personal, 
namely, his removal for neglect of duty. This cause of action 
did not survive against his adopted son. It is equally plain 
that an order for the addition of the members of the new 
committee as respondents should not have been made. 
It is obvious that Rule 20 of Order 41 Las no application to 
this case. That Rule applies only to cases, where, at the hearing 
of the appeal, the Court is satisfied that a person who was a 
party to the suit in the Court from whose decree. the appeal 
is preferred, but who has not been made a party to the appeal, 
js interested in the result of the appeal ; the Court may in such 
a contingency adjourn the hearing to a future day to be fixed by 
the Court and direct that such person be made a respondent. 
‘An order under Rule 20 can, consequently, be made only at 
the hearing of the appeal. Apart from this difficulty, it is plain 
that the person who can be. made respondent under. that Rule 
‘ig a person who was a party to the suit in the Court from whose 
"decree the appeal has been preferred. The' members of the 
committee, -who are ;sought to be added- as respondents, 
were admittedly not parties to the litigation in the Court below. 
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Civi. Consequently the order caunot be supported under the Rule to 
1912, which our attention has been drawn. It has been argued, 
Rhima Rout however, on behalf of the appellauts that the order in question 
e. migat have been made, not under Rule 20 of Order 41 nor 

‘ Durga Prosad., 


ees under Rule 1-of Order 22, but under Rule ro of Order 1 of the 
-Mookerjee, J. — Code. That Rule authorises the Court, at any stage of the 

7 proceedings, either upon or without the application of either 
party, and on such terms as may appear to the Court to be 
just,to order that the name of any person, whose presence 
before the Court may be necessary in order to enable the Court 
effectually and completely to adjudicate upon and settle all the 
questions involved in the suit, be added. Nu doubt, as pointed 
out in the case of KasAi v. Sadashiv (1), the Court may, in the 
exercise of its powers under this Rule, bring before the Court 
a person who is a stranger to the litigation. But it is plain 
that, in the case before us, an order under this Rule ought not 
to be made, because there is no cause of action, upon the plaint 
as framed, against the members of the new: committee. It is sug- 
gested, however, that their presence before the Court is necessary - 
in order that an effective order for dismissal of the second 
defendant may be made. Butit would be obviously unfair to 
the members of the new committee to bring them before the 
‘Court for such a purpose, when they have not been afforded 
any opportunity to defend the suit. They cannot rightly be 
held bound by the evidence adduced at a time when they had 
no concern with the religious institution, of which they are now 
the committee under the Religious Endowments Act of 1863. 
We hold, accordingly, that the members of the new committee 
‘should not have been added as parties respondents, and we direct 
that the adopted son as also the members of the committee 
be discharged from the record of this appeal. The appeal must 
‘proceed, if at all, as against the second defendant alone, and this 
raises the question, whether the appeal, as now constituted, 
can be maintained. 

On behalf of the appellants, it has been argued that the 
appeal is maintainable, because the suit might originally have 
‘been instituted against the second defendant alone under 
section 14 of the Religious Endowments Act of 1863. To 
determine the validity of this contention, it is necessary to 
analyse briefly the provisions in the preceding sections of the 
statute. Sections 3 and 4 refer to two distinct classes.of religious 


(1) (1895) I. L, R. 21 Bom, 229, 
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establishments, Section 4 deals with cases in which at the 
time of the commencement of the Act, the mosque or temple 
or other religious establishment was one to which the provisions 
of Bengal Regulation XIX of 1810 and Madras F gulation VII 
of 1817 applied, and the mosque or temple or other religious 
establishment was an institution in which the nomination of 
the trustee, manager or superintendent thereof was vested in 
or might be exercised by the Government or any public officer, 
and the nomination of such trustee, manager or superintendent 
was subject to the confirmation of the Government or any 
public officer. Section 4, on the other hand, deals with cases 
of religious establishments in which the nomination of the 
trustee, manager, or superintendent did not vest-in nor was 
exercised by or. was subject to the confirmation of the 
Government or any public officer. In the former class of cases, 
Covered by section a, the .course to be followed is outlined in 
sections 7, 8, 9, Io, 11 and 12. In the latter class of cases, 
covered by section 4, the duty of the trustee, manager, or 
superintendent is defined by section 13. In the class of cases 
covered by section 3, provision is. made for the appointment 
of a committee to whom the property is transferred under 
section 12. In the case of endowments covered by section 4, 
the. property is transferred to the trustee, manager, Or 
superintendent by that very section itself. It is clear, 
therefore, upon a review of these sections that a well-marked 
distinction was observed by the Legislature between two 
‘classes of cases, namely, frst, the class in which the trustee 
manager or superintendent was, to nut it briefly, under the 
control of the Board of Revenue and subsequently under the 
control of the committee appointed under the statute, and, 
seconaly, the class in which the trustee, manager or superintendent 
was not subject to the control of the Board of Revenue. We 
have now to examine the provisions of section 14 which runs as 
follows: “Any person or persons interested in any mosque, 
temple or religious establishment, or in the performance of the 
worship or of the service thereof, or the trusts relating thereto, 
may, without joining as plaintiff. any of the other persons interested 
therein, sue, before the civil Court, the trustee, manager or 
superintendent of such mosque, temple or religious establishment 
or the member of any committee appointed under the Act, 
for any misfeasance, breach of trust or neglect of duty committed 
by such trustee, manager, superintendent or member of such 
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coinmittee in respect of the trusts vested in or confided to them, 
respectively.” With reference to this provision, it has been 
argued on behalf of the appellants that a suit is maintainable 
as against the trustee, manager or superintendent even in a 
case where a committee has been appointed under section 3 
read with section 7. Oa behalf of the respondent, this position 
has been controverted, and, it has been argued that in a case 
of this description the only suit maintainable is against the 
committee, although it may be conceded that in a suit so 
instituted, the trustee, manager or superintendent may be joined 
as a pro forma defendant, while the substantial relief is claimed 
as against the committee. It has further been contended that 
the suit against the trustee, manager, or superintendent contem- 
plated by section 14 is a suit against a trustee, manager or 
superintendent to whom the property has been transferred 
under section 4. In our opinion, this contention is obviously 
well-founded. The Legislature could not have intended that 
where there is a committee which controls the trustee, manager, 
or superintendent, a suit may be instituted not merely against 
the committee, but, independently of the committee, against the 
trustee, manager or superintendent for his removal. The 
intention of the Legislature must have been to regulate and 
control the management of the endowment through the 
commiitee, If the members of the committee tolerated an 
unsuitable person as trustee, manager or superintendent, such 
concuct on their part would amount to neglect of duty and 
would make them amenable to the jurisdiction of the Court. 
In the present case, therefore, the suit could not have been 
instituted against the second defendant alone. But it has been 
argued on behalf of the appellants chat the materials on the 
record are not sufficient to show that the endowment is of the 
character mentioned in section 3 of the Religious Endowments 
Act of 1863. There is some force in this contention. But, as 
was pointed out in the case of Fonduranga v. Nagappa (1), 
the circumstance that a committee has been appointed under 
section 3 and the committee has workéd for many years without 
protest or challenge, is, Prima facte, evidence that the endowment 
is of the character described in section 3 of the statute. We 
must, therefore, proceed on the assumption that the second defen- 
dant, described asthe superintendent of the endowment, is under 
the control of the committee appointed under the provisions of 


(1) (1889) L L, R. 12 Mad, 868. 
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section 7. He is, consequently, as has been contended by 
his learned vakil, removable by them for good reason. This 
position is supported by a long series of decisions amongst which 
may, be mentioned those of Wasik Alt Khan v. Government (1), 
Wasik Ali v. Government (2, Ram Charan Das v. Chutter 
Bhoje (3), Chinna v. Subbraya (4), Ramtengar vw. Pundara- 
sannada (5) Virasami Nayudu v. Subba Rau (6), Seshadri 
v. Nataraja (7). The position might have been different 
if, as in the case of Local Agents of Hooghly v. Kishnanund | 8), 
the defendant had been a manager entitled to hold office 
under a hereditary right. In such a case, a question might 
have arisen, whether the committee could have been appointed 
at all under section 3 of the Religious Endowments Act, because 
a trustee, manager or superintendent of this description 
would not be a trustee, manager or superintendent as 
contemplated in that section. For the present, at any rate, 
however, we must assumethat the endowment is of the description 


mentioned in section 3 and that the second defendant is ` 


removable for good reason by the committee which has been 
appointed under the Act. Consequently, the inference follows 
that the suit cannot be maintained as against the second defendant 
alone ; and thus the appeal as now constituted is incompetent. 

The result is that this appeal is dismissed, but under the 
circumstances, without costs, 


A. T. M. Appeal dismissed. 
(1) (1834) 6 Mao, S. R. N. E. 427. (5) 11867) 5 Mad. H n. R. 53 
(2) (1836) 6 Mao. 8. R. N. H. 180. (6) (1882, 1 L. &, 8 Mad 64 
(8) (1845) 7 Mac. S. R. N. E. 212. 17} :1898 I, L R. 21 Mad 179, 
(4) (1867) B Mad, H. C R. 834 (8) (1848, 7 Mao. B, R. N. E. 569. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. 
RAJ KRISHNA DEY 
v. 
BEPIN BEHARY DEY.*t 


"Trust. property —Devolution— Deed of endowment, no provision in—Oonrt's 
power to appoint shebait—Shebait, appointment of, by majority ef founder's 
family— Receiver, appointment of, if valid 


-The devolution of trust upon the death or default of each trustee, depends 
upon the terms on which it. was created, or on the usage of the particular 


Institution where no express trust deed exists, 


* Appeal from Original Dacree No. 118 of 1910, against the decree of Babu 
Rajendra Nath Datt, Subordinate Judge of Midnapur, dated the 23rd August, 


1909. 
{ [Tais wis reported at aa exclisr stage ia 16 O. L, J, 194—Ed.] 
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When the worship of an idol is founded, the office of shebait is vested 
in the heirs of the fonnders in default of evidence to cd that he has disposed l 
it of otherwise, 

Where a shebait appointed by the founder fails to nominate a successor 
in accordance with the condition or usage of the endowment, the management 
reverts to the representatives of the founder, even though the endowment 
has assumed a publio character. 

Where the founder of an endowment omitted to provide for the devolution 
of the office of a shebait, an appointment by the majority of the representatives 
of the founder is not valid, in the absence of & provision in the deed of 
endowtnent to that effect, 

The power of & Court to appoint & new trustee i8 very wide; it exists and 
will be exercised whenever there is a failure of saitable person to perform the 
trust either from original ot supervenient disability to act, Trusts will not 
be allowed to fail for want of a trustee. 

The appointment of a fit and proper person to be a new trustee is, however, 
not a matter of arbitrary discretion of the Court, The appointment must be 
made enbject to well-known and defined rules, viz, firstly, the Oourt will have 
regard to the wishes of the persons by whom the trust haa been created, if 
expressed in the instrument creating the trust or clewly to be collected 
therefrom ; secondly, that the Court will not appoint a trustee with a view 
to the interest of some of the persins benefioially interested under the trust, 
in opposition either to the wishes of the founders or to the interest of the 
other eestue que trust ; and, thirdly, that the Court in appointing a trustee 
will have regard to the question, whether the appointment will promote or 
impede the execution of the trust, for the very purpose of the appointment 
is that the trast may be better carried into execution. 

Where the deed of appointment makes it clear that the founders had two 
things in view, viz, firstly, that there should be only one shedait, and, secondly, 
that the shebait should belong to the family which had founded the endowment, 
the Court, in appointing the next shsdait, will select the most en hene person 
amongst the members of the family. 

‘A Court has no authority to place an endowed property permanently in 
the hands of a Receiver. If, in its opinion, the plaintiff was not validly 
appointed sAebait, the proper course to follow was either to dismiss the suit 
or if the parties so desired, to appoint a skebait and place the- properties in 
his hands. This latter order could be properly made only after amendment 
of the plaint, 

Appeal by the Plaintiff. 

Suit for a declaration that the plaintiff was the sole shedatt. 

The material facts and arguments appear from the judgment. 

Babus Mohendra Nath Roy and Hara Kumar Mitter for the 
Appellant. 

Babu Tarak Chandra Chakrabarti for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal ou behalf of the plaintiff 
in a suit for declaration that he is the sole shedast of an idol 


Lakshmi Baraha Jiu Taakur and that the first defendant is not 
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entitled to act as shebatt either jointly with him or separately. 
It appears that on the 5th December 1888, in the course of a 
litigation between some of the present parties and the 
predecessors of the others, a petition of compromise was filed 
by which the parties agreed to dedicate specified properties for 
the benefit of the idol. Under that petition of compromise, 
one Nemai Chand Dey was appointed the first shebatt. Twelve 
years later, on the 5th December 1900, the parties to the petition 


of compromise executed a deed of dedication, called an 


atpannama, by which the endowment previously intended to be 
created was confirmed. Under this arpannama, Nemai Chand 
Dey was to continue as the s#edatt of the idol. It was further 
provided that if the shebart was found guilty of neglect in the 
performance of the worship or of causing any injury to the estate, 
the other co-sharers or a majority of them would be competent 
to dismiss him and appoint another member of the family as 
a shebatt. The modes in which the properties were to be 


. managed, the accounts rendered, and the income applied for 


the benefit of the endowment were also defined in this instrument. 
It was finally stated therein that the rules regarding the office 
of skebatt would apply to the present shebart as well as to the 
shebatt who might succeed to that office in future. There was 
no provision made, however, for succession to the office of 
shebait ; the parties contemplated the removal of a sAebart by 
reason of default or misconduct ; but they made no provision 
for the contingency which was sure to happen, namely, the 


death of the first shedart, Nemai Chand Dey died on the 15th — 


November 1907, and, shortly afterwards, the plaintiff obtained 
from the majority of the members of the family a nrogpatra 
(or deed of appointment) whereby he was installed as shedatt 


of the idol. Tne first defendant, one of the sons of Nemai. 


Chand Dey, however, did not join in this appointment and 
subsequently got his name registered in the books of the Collector, 
as a joint sZ4ebart along with the plaintiff, Thereupon, on 
the 1oth July 1908, the plaintiff commenced this action for 
declaration of his title as shedbatt and for a further declaration 
that the defendant was neither the exclusive nor a joint shedart. 
The Subordinate Judge has held that the plaintiff has not been 
lawfully appointed shedart of the idol. He has further held that 
the proper procedure to follow is for the parties to agree to the 


appointment of a sAebart. Pending such agreement amongst 
the representatives of the founders, the S 1bordinate Judge has 
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by his decree placed the endowed properties in the hands of a - 
Receiver, who was originally appointed: Receiver pendente lite. 
The plaintiff has now appealed to this Court, and, has argued 
that under the arpannama of the sth December 1900, the 
representatives of the founder were competent, upon the death 
of the first shedart, to make an appointment to the vacant office 
and that such power has been validly exercised in his favour by 
the majority of the members of the family under the niogpatia 
of the 7th February 1908. In our opinion, there is no 
foundation for this contention. 

_ As we have already stated, the founders omitted to provide 
for the contingency which has happened and might easily have 
been foreseen. There is no provision in the arfannama of the 
sth December 1900 for the devolu'ion of the office of shebazt, 
and, in circumstances like these, the Court will not read into 
the deed of endowment a provision for appointment to the 
office of shebart which is not to be found therein. It was 
faintly suggested at one stage of the argument that the clause 
which provides that the rules regarding the office of shebatt 
shall apply to the then seóa:? as well as to the shedatt who 
might succeed to that office in future, was wide enough to 
meet the present contingency. It was fully realised, by the 
appellant, however, that this provision was of no avail, because 
the rule for the appointment of a successor to the office of 
shebatt, could not possibly apply to the then shedatt who had 
been appointed as such twelve years previously. The position, 
therefore, is that the sZeba:/ is dead, and there is no provision 
in the deed of endowment about the mode in which the office 
is to be filled up. The principles applicable to a case of this 
description were formulated in the case of Sra] Das Babaji 
v. Protap Chandra Sarma (1). These principles are three-fold ; 
first, the, devolution of the trust upon the death or default of 
each trustee depends upon the terms on which it was created 
or the usage of the particular institution where no express 
trust-deed exists ; ; secondly, when the worship of an idol is 
founded, the office of shedatt is vested in the heirs of the 
founders in default of evidence to show that he has disposed it of 
otherwise ; thirdly, where a shebait appointed by the founder fails 
to nominate a successor in accordance with the conditions or 
usage of the endowment, the management reverts to the 
representatives of the founder, even though the endowment has 


eR USE oig (1) (1909) 11.6. L, J 2 
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assumed a public character. In the case before us, therefore, 
upon the death of the original shedbart, it became incumbent 
upon the representatives of the founders to make an appointment 
to the office of sAebait, This they have failed to do, because 
they are not unanimous as to the person to be appointed. It 
cannot be held that an appointment by the majority is valid 
in the absence of a provision in the deed of endowment to that 
effect. Consequently, the Court is called upon to appoint. a 
shebatt, It cannot be disputed that the power of a Court to 
appoint a new trustee is very wide; it exists and will be 
exercised whenever there is a failure of suitable person to 
perform the trust either from original or supervenient disability 
to act. Itis an elementary principle that trusts will not be 
allowed to fail for want of a trustee, and, consequently, if the 
nominee dies, before qualifying or afterwards, the Court will 
appoint a trustee. If any authority is needed for this elementary 
proposition, reference may be made to the cases of Ju re Orde (1), 
Jn re Ambler’s Trust (2), Gunson v. Singson (3) and Zn re Smuirth- 
watte’s Trusts (4). The appointment of a fit and proper person 
to be a new trustee is, however, not a matter of arbitrary discretion 
of the Court. The appointment must be made subject to well- 
known and defined rules. These rules are stated in Jn re 
Tempest (5) where Lord Justice Turner formulated the following 
three principles ; frst, the Court will have regard to the wishes 
of the persons by whom the trust has been created, if expressed 
in the instrument creating the trust or clearly to be collected 
therefrom ; secondly, that the Court will not appoint a trustee 
with a view to the interest of some of the persons beneficially 
interested under the trust, in opposition either tothe wishes 
of the founders or to the interest of the other cestui que trust; 
and, thirdly, that the Court in appointing a trustee will have 
regard to the question, whether the appointment will promote or 
impede the execution of the trust, for the very purpose of the 
appoint ment is that the trust may be better carried into execution. 
Iu the case before us, the deed of appointment makes it clear 
that the founders had two things in view ; Arsi, that there should 
be only one shebatt; and, secondly, that the sZeba:? should belong 
to the family which had founded the endowment. Consequently, 


in appointing the next s4eóa:/, the Court will select the most . 


'(1) (1888) 94 Oh. D. 271. (8) (1888) L. R, 5 Eq. 882. 
(2) (1888) 59 L. T. 210, (4) (1870) L. R, 11 Eq. 235. 
(5) (1886) L. R. 1 Oh. App. 485, 


198 


O1viL, 


i 


1912, 


Ste nage 


Raj nue 
Bepin Bel "Behary. 


Moovherjee, J, 


e mr 





194 
: CIVIL, 
Raj Krith E 
Bepio Raay: 
Mookar:ee, J. 
P. C, 
1913, 
Nieman 29. 
December, 10. 





THE CALCUTTA LAW JOURNAL, [Vor, XVII. 


suitable person amongst the members of the family. But the 
materials on the record are not sufficient to. enable us to make 
an order in this behalf. 

The result is that this appealis allowed, the decree of the 
Subordinate Judge discharged and the case remitted to him 
in order that he may appoint a suitable person from amongst 
the members of the family of the founders as the next shedatt. 

We may point out that the Subordinate Judge had no 
authority to place the endowed properties permanently in the 
hands of a Reciever. If, in his opinion, the plaintiff was not 


“validly appointed sZeba:/, the proper course to follow was either 


to dismiss the suit, or, if the parties so desired, to appoint a shedbatt 
and place the properties in his hands. This latter order could 
be properly made only after amendment of the plaint. The 
plaintiff has accordingly asked for permission to amend the 
plaint by the insertion of an additional prayer clause to the 
following effect: That if the title of the plaintiff as shedatt 
under the arpannama be held invalid, the Court may appoint 
a suitable person as shebatt. This application is not opposed 
by.the respondent and is granted. The plaint will be amended 
accordingly. 

The costs of this litigation up to the present stage will be 
borne by the parties themselves; the costs subsequent to the 
remand may, if the Subordinate Judge so directs, be paid out 
of the estate, | | 
A. T. M, Appeal allowed - case 1emanded. 


PRIVY COUNCIL, 


_ Present: Zhe Lord Chancellor ( Lord Haldane), 
Lord Macnaghten, Lord Atkinson, Lord Moulton, Sir Yohn Edge 
and Mr. Ameer Air. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 


v. 


J. MOMENT. 


[ON APPEAL FROM THE CHIEF Court oF Lower Burma]. 


Legislation — Limitation on tha power of Government of India, Indian Councils 
Act, 1861, (24 and 25 Vint, C. 67), Sac. 92— Gocernmort of India Aot, 
1858, (21 and 92 Viot., C. 106), Sec. 60— Lowar Burma Town and Village 
Lands Act (IV of 1898, Burma), Seo. 41 (b)—Suit against OPERE 
incolcing a right over land—Jwrisdiotion of civil Courts. 


By virtue of seotion 22 of the Indian Counoils Act of 1861 the 
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Governor-General in Council has no power to repeal or in any way affect, among 
other matters, any provision of the Government of India Act, 1858, | 


The effect of section 65 of the Government of India Act, 1858, is to debar 
the Government of India from passing any Act which can prevent a 
subject from suing the Secretary of State for India in Council in a civil Court 
in any case in which he could have similarly sued the old East India Company. 
The Government of India can legislate validly about the formalities of procedure 
as long as they preserve the substantial right of the subject to sue the Govern- 
ment in civil Courts like any other defendant, and do not violate the fundamental 
principle that the Secretary of State even as representing the Crown, is to be 
in no position different from that of the old East India Company : 


Held, accordingly, that section 63 of the Government of India Act, 1858, 
renders any legislation of the Government of India taking away the right 
to proceed against it in a civil Oourt in a case involving a right over land 
ullra tires. 

Held, also, that a suit claiming damages for wrongful interference with the 
plaintiffs property would have lain against the old East India Company and 
consequently section 41 (b) of the Lower Burma Town and Village Landa Act 
^ which enacts that no oivil Court is to have jurisdiction to determine a claim 
to any right over land as against the Government, is not validly enacted, 


The Peninsulur and Oriental Steam Navigation Company v. The Beoretar y 
of State for India (1) approved. 

Vasudev Sadashiv Modah v. The Oollector of Ratnagiri (2) distinguished. 

The appeal raised an important question of law as to the 
validity of section 41, clause (4) of the Lower Burma Town and 
Village Lands Act which runs as follows: ‘No civil Court shall 
have jurisdiction to determine any claim to any right over land 
as against the Government.” 

The facts out of which the litigation arose are as follows: 
The respondent wasin the year 1905 and had been for some years 
before in possession of a piece of ground in the Cantonment of 
Rangoon known as 364 Sandwith Road. 

. The appellant claimed that the land belonged to him and 
that he was entitled to evict the plaintiff at any time on paying 
him the value of any buildings erected thereon. Accordingly 
he sued the respondent for possession of the said land, and obtained 
a decree on the 3oth May 1905, in execution of which he took 
possession of the land and buildings thereon on the 18th 
September, 1905. Meanwhile respondent had appealed against 
that decree, which was set aside by the appellate Court on the 
18th December, 1905, the ground of such decision being that 
the civil Courts had no jurisdiction to entertain the suit by 
reason of ‘the provisions of section 41(2).of the Burma Act (IV 


(1). (1861) 3 Bourke 1€6 ; 5 Bom, H.O. R. App. A; eoo gy 
(2) (1877) L. R. 4 L A, 119; I, L, B. 2 Bom, 99 
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.of 1898),: See. Moment v. The Secretary of State for India in 
Council (1). Lo 

In accordance with the appellate decree the appellant 
restored possession of the land to the respondent. -> 

During the time that the appellant was in possession of the 
‘said land the buildings on it were put up to auction and sold: 
The purchaser at the auction partially dismantled the said 


.buildings before possession of the same was restored to the 
respondent, who, therefore, instituted the suit giving rise to this. 


appeal, in the. Chief Court of Lower Burma claiming damages. 


The appellant pleaded (zmier alfa) that the suit was barred 
by section 41(4) of Act IV of 1898 (Burma). The learned Judge 


'who tried the suit, dismissed it with costs. 


He held that asthe right to damages must depend on .the 


‘respondent’s title to the land, and as the aforesaid Act debarred 


the civil Court from considering any claim to any right "Over 
lands as against the Government, the Court had therefore no 
jurisdiction to entertain the suit. The respondent appealed 
contending that “section 41(4) of the Lower Burma Town and 
Village Land Act is s/ra vires." This question was referred 


to a Full Bench, and the reference was heard by four learned 


Judges, who by a majority ofthree to one held that the said 
section was ultra vires of the Burma Legislative Council: 
See F. Moment v. The Secretary of State for India 1n Council (2). 


The suit was accordingly sent down for the ascertainment of 
.damages and the lower Court passed a decree for Rs. 562 in 
favour of the respondent. 

-The appellant appealed, but his appeal was dismissed with 
costs. He thereupon appealed to His Majesty in Council. 


Sir H. Erle Richards, K. C, and .4. M. Dunne, for the 


Appellant. Section 65 of the Government of India Act; 1858; 


isa mere transfer section. A partial transfer from the East 
India Company to the Crown was effected by the Government 
of India Act, 1833, (3 and 4 Will IV, C. 85) and this transfer was 
completed by the Act of 1858. Sections/65, 66 and 67 of the 
Government of India Act have always been regarded in India as 
mere machinery for effecting the transfer. They merely intended 
to prevent the Government of India from raising those defences 


‘which are open to the Crownin England. But the Chief Court 


‘said that section 65 put a limit on the power of the legislature 
* (4) (1805 8 L, B, R. 165. (2) 11805) 5 L. B, B. 168. 
` : t . ` 


Noc, XVIL] ^ — PRIVY COUNOIL, 


in India. The principle involved in section 41(4) of the 
Burma Act (IV of 1898) is not a novel principle. Taking away the 
decision of questions as to the right to land from the civil Courts 
and vesting it in the revenue Courts is part of the general 
policy of the Government of India. To prevent land speculation 
the Government, in the District of Burma to which this Act 
applies, have kept the waste lands to themselves, and reserved 
to themselves the power of determining who is to occupy 
those lands. l 


Section 65 of the Government of India Act, 1858, is an 
enabling section. It was imperative that there should be such 
a section; as the difficulties connected with the petition of 
rights arose in an acute form owing to the fact that suits had 
to be brought in India. 


[Lorp CHANCELLOR : I gather that the respondent brought a 
suit respecting land.] 
| [Lorp Moutton : It appears to bea case of tort. You do 
not suggest that the Company would have resisted such a suit]. 


No, but the Company could have legislated so as to xL 
the subject of his right of suit. 


, However,in this case it is assumed that before 1858 the 
respondent could have brought a similar suit against the East 
India Company. But it is quite open to the legislature to say 
that the law is to be differrent as regards the Crown. 


* The general powers of the Governor-General in Council to 
legislate when the Act of 1858 was passed are to be found in 14 
Geo. IIL, C. 63, section 36, and 3 and 4 Will IV C. 85. Preamble 
and sections I, 9, 10, and 43. Under these powers the 
Government of India could have.passed the provision in the 
Burma Act in question before section 65 of the Act of 1858 
was passed and it is submitted that the latter section is subject 
to the power of legislation, which existed before 1858 and is not 
taken away since. , 

[Lorp CHANCELLOR: It might be said that a provision 
like the one in question was pepugnent to the laws of. the 
realm ]. ' 


[Lorp MouLToN : referred to pas IO of3 and 4 Will IV, 
C. 85 and pointed out that the power of legislation " was ns 
to the provision of this Act."] 


: That section is very similar to section 65 of the Act of 18 5@ 
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Under section 22 of the -India Councils Act of 1861 (24 and 25 
Vict. C. 67) the Government of India cannot by legislation affect 
any provosions of the Government of India Act of 1858, and if 
section 65 of the latter Act has the effect contended for, it must be 
admitted that section 41{4) of the Burma Act 4 of 1898 infringes 
it. But it is submitted that it has not that effect. At all events 
no such effect has previously been attributed toit by the Courts. 
The effect of the section was considered by Sir Barnes Peacock, 
C. J. fn the Peninsular and Oriental Steam Navigation Company 
v. The Secretary of State for India (1) which lays down that the 
Secretary of State is liable in tort. There isno direct authority 
on this point, but in the case of Vasudev Sadashiv Modak vw. 
Collector of Ratnagiri (2) asuit to recover certain pensions from 
the Government was dismissed under section 4 of the Pensions 
Act (23 of 1871), which enacts that no civil Court shall have 
jurisdiction to entertain such a suit save and except as thereby 
provided. 


[LoRD CHANCELLOR : the point was not discussed there.]. 


. No, but it would have been a complete answer to say that 
that section 4 was s/tra vires. Reference was also made to the 
Government of India Act, 1858, sections 1r and 2: Bengal Rent 
Act 10 of 1859, Field's Landlord and Tenant (2nd ed.) p. 781 § 445. 


The matter is very important and if the decision of the 
‘Chief Court be upheld, all general Acts, such as the Contract 
and Limitation Acts, and the Code of Civil Procedure, will be 
affected, and Imperial Legislation will be necessary to put the 
matter right. 


DeGruyther K. C, B. U. Eddrs and A. P. Fennel, for the 
Respondent, were not heard. 


The judgment of their Lordships was delivered by 
The Lord Chancellor (Lord Haldane).—This appeal raises 


the question whether the Government of India could make a law 
the-effect of which was to debar a civil Court from entertaining 
a claim against the Government to any right over land. The 
question is obviously one of great importance. The proceedings 
out of which the appeal arises related to an ordinary dispute 
about the title to land, in the course of which there emerged a 
claim to damages for wrongful interference with the plaintiff's 
property. The only point which their Lordships have to decide 
is whether section 41(6) of the Act IV of 1898 (Burma), was 


41) (1861) 5 B, H. 0. B. App. A, (2) (1877) L, B. 4 I. A. 119; I, L. R. 3. Bom. 99, 
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validly enacted. A majority of the Judges of the Chief Court 
of Lower Burma have held that it was not, and the Secretary of 
State appeals against the judgment. 

The section enacts that no civil Court is to have jurisdic:ion 
to determine a claim to any right over land as against the 
Government. In the Court below it was held that this enactment 
was ultra vires as contravening a provision in section 65 of the 
Government of India Act, 1858, that there is to be the same 
remedy for the subject against the Government as there would 
have been against the East India Company. 


Their Lordships are satisfed that a suit of this character 
would have lain against the Company. The reasons for so 
holding are fully explained in the judgment of Sir Barnes 
Peaccck, C. J., in Zhe Peninsular and Ortental Company v. The 
Secretary of State for India (1) and the only question is whether 
it was competent for the Government of India to take away the 
existing right to sue in a civil Court. This turns on the 
construction of the Act of 1858, and of the Indian Councils Act 
of 1861, Their Lordships have examined the provisions of the 
Acts of 13 Geo. III., C. 63, and 3 and 4 Wm. IV, C. 85, to’which 
reference was made in the course of the argument, but these 
statutes do not appear to materially affect the argument. 


The Act of 1858 declared that India. was to be governed 
directly and in the name of the Crown, acting through a 
Secretary of State aided by a Council, and to him were transferred 
the powers formerly exercised by the Court of Directors and the 
Board of Control. The property of the old East India Company 
was vested in the Crown. "The Secretary of State was given a 
qasi-corporate character to enable him to assert the rights and 
discharge the liabilities devolving on him as successor to the 
East India Company. The material words of section 65 enact 
that ‘the Secretary of State in Council shall and may sue and be 
sued as well in India as in England by the name of the Secretary 
of State in Council as a body corporate ; and all persons and bodies 
politic shall and may have and take the same suits, remedies, 
and proceedings, legal and equitable, against the Secretary of 
State in Council of India as they could have done against the 
said Company.” Section 66 is a transitory provision making 
the Secretary of State in Council come in place of the Company 
in all proceedings pending at the commencement of the Act, 
without the necessity of a change of name. Section 67 is dlsoa 
. (1) (1861) 3 Bourke 1665-5 Bom H. O. R. App. A. z 
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transitory provisión making engagements of the Company 
entered into before the commencement of the Act binding 
on the Crown and enforceable against the Secretary of State’ 
in Council in the same manner and in the same Courts as they 
would have been in the case of the Company had the Act not 
passed. 

. By section 22 of the Indian Councils Act of 1861 the 
Governor- General in Council is given power to make laws in the 
manner provided, including power to repeal or amend existin 
laws, and including the making of laws for all’ Courts of justice. 
But a proviso to this section enacts that there is to be no power 
to repeal orin any way affect among other matters, any provision 
of the Government of India Act, 1858. 


Their Lordships are of opinion that the effect of section 65 
of the Act of.1858 was to debar the Government of India from 
passing any Act which could prevent a subject from suing the 
Secretary of.State in Council in a civil Court in any case in 
which he could have similarly sued the East India Company. 
They think that the words cannot be construed in any different 
sense without reading into them a qualification which is not there, 
and which may well have been deliberately omitted. The 
section is not, like the two which follow it, a merely transitory 
section. It appears, judging from the language employed, to 
have been inserted for the purpose of making it clear that the 
subject was to have the right of so suing and was to retain that: 
right inthe future, or at least until the British Parliament 
should take it away. It may well be that the Indian Government 
can legislate validly about the formalities of procedure so long as 
they preserve the substantial right of the subject to sue the 
Government i in the civil Courts like any other defendant, and do 
not violate the fundamental principle that the Secretary of State, 
even as representing the Crown, is to be in no position different 
from that of the old East India Company. But the question’ | 
before their Lordships is not one of procedure. It is whether 
the Goverüment of India can by legislation take away the right 
to proceed against it in a civil Court in a case involving a right 
over land. Their Lordships have come to the clear conclusion: 
that the language of section 65 of the Act of 1858 rerders such 
legislation ultra vires. 

It was suggested in the course. of the argument for the 
appellant that a different view must have been taken by this 
Board in the case of Vasudev Sadashiv Modak v. The Colfector’of 
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Ratnagiri (1i). The answer is that no such point was ‘raised 
for decision. 

The Lordships will humbly advise that the appeal should be 
dismissed with costs. 

The Solicitor, Indta Office .—Solicitor for the Appellant. - 


. Sanderson, Adkin, Lee &&  Eddis.—Solicitors for, the 
Respondent, i 
j. M. P. Appeal FOND 


(1) (1877) E. B. 4 I. A, 118 ; I, L. R. 2 Bom. 99. 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, fudge, and Mr. Justice 
Beachcroft. 


BHAGIRATH SAMANTO 
V. 
PREM CHAND PAL AND OTHERS." 


Agent, joini— Death of one, affect of — Contract. Aot. (IX of 1878 J, sections 42, 
43, 44, 201 — Limitation Act (IX of 1908), Sohedute Z, Art. 110, 


Where there are two joint agents and one of them dies, upon his death 
the contract of agency terminates so far.as he is concerned, but not as regards 
the Surviving agent. 

By a registered kabuliat ironic in favour of the plaintiff by the 
appellant and the grandfather of the second defendant, it was provided that 
the rent should be collected by the agents acting jointly or individually and 
that receipt granted to tenants duly signed by both or one of the agents would 
be a sufficient discharge, although each of the agents would be liable for the 
sums collected by the other. The appellant continued to act for many years 
after the death of his co-agent, till he was discharged in June, 1906. Ina 
suit brought cn the 27th May, 1909 : 

Held, that the appellant was Hable under the original registered contract 
and not under any implied oral contract of agency subsequent to the death 
of his'co-agent. The rule of limitation applicable to such a case was that 
provided in Article 116 of Schedule J of the Limitation Aot. l 


Appeal by the Defendant No. 1. 

Suit for account against the agent. 

The material facts and arguments appear from the judgment, 
Babu Fyotts Chandra Hasra for the Appellant. 

Babu Mohini. Nath Bose for the Respondent. 

The judgment of the Court was delivered by 


. Mookerjee J.—This is an appeal on behalf of the first 


'  *Appeal from Appellate Decree No, 2916 of 1910, against the decree of 
J: Oornes, Esq. District a Midnapur, dated the 80th July, 1910, 
Nath Dutt, Subordinate Judge of Midnapur, 


affirming that of Babu Rajen 
dated the D May, 1910. 
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defendant in a suit brought against him for accounts as an agent. 
The first defendant and the graudfather of the second defendant 
on the 19th March 1888, executed a registered Aadudsyat in favour 
of the plaintiffs by which they undertook to act as gomastas for 
collection of rent and jointly promised to carry on the work. 
The agency continued for many years, till the appellant was 
discharged ou the 11th June, 1906. On the 27th May, 1909, 
the plaintiffs commenced the present action. The claim was 
resisted on various grounds amongst which it is necessary to 
mention, for our present purpose, only one, namely, the plea of 
limitation. This was overruled by the Court of first instance 
and a decree made against the appellant, directing him to render 
accounts from the 14th September, 1902 to the date of the 
termination of the agency. Upon appeal that decision has been 
confirmed by the District Judge. On the present appeal, it 
has been contended that the claim is barred by limitation under 
either Article 89 or Article 115 of the second Schedule of the 
Limitation Act. 

Article 89 provides that a suit by a principal against his 
agent for movable properties received by the latter and not 
accounted for, must be brought within three years from the date 
when the agency terminates, Article 115, on the other hand, 
provides that a suit for compensation for the breach of any 
contract, express or implied, not in writing registered and not 
specially provided in the Limitation Act, must be brought 
within three years from the date when the contract is broken, 
or, where there are successive breaches, when the breach in 
respect of which the suit is instituted, or, when the breach is 
continuing, when it ceases. In the case before us, the contract 
was registered and, therefore, if the claim is founded on a breach 
of the registered contract, the rule applicable is to be found in 
Article 116, which provides that a suit for compensation for the 
breach of a contract in writing registered must be brought 


‘within six years from the date when the period of limitation 
‘would begin to run against a suit brought on a similar contract 
“not registered. But the appellant contends that Article 116 is not 


applicable, because the contract of agency as embodied in the 


‘registered instrument terminated upon the death of his co-agent, 


and that his own service thereafter as an agent must be deemed 
to have been under a new contract of agency nót embodied ina 
“written and registered instrument ; ; in this view, the article 


applicable ‘would be either 89 or Article 115. The question, 
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accordingly arises, whether upon the death of one of the two 
persons who were appointed agents by the instrument of the 
Igth March 1888, the agency terminated only as regards that 
individual or whether it terminated in its entirety. 


On behalf of the appellant, it has been broadly contended 
tbat a joint agency determines in its entirety by the death 
of any one of the joint agents. This proposition is supported 
by the statement of.law as contained in the Laws of England, 
ed. Lord Halsbury (Vol. I. section 490); but, in our opinion, 
that proposition, when analysed, is found to be inapplicable to 
the circumstances of the present case. The decision to which 
reference is made in support of that proposition, is the case of 
Friend v. Young (1) In that case, a firm had been appointed 
to act as agents; it was held that upon the death of one of the 
partners even before the expiration of the fixed period for which 
the agency had been made, the entire contract of agency 
terminated. This decision was based on the principle that as 
upon the death of one of the partners, the partnership terminated, 
the authority of any one of the partners to exercise the authority 
conferred by the contract of agency upon the firm, became 
incapable of performance by any individual member of the firm 
which had been dissolved: see also Tasker v. Shepperd (2), 
Phillips v. Hull Alhamóro (3). That principle, clearly, is not 
applicable to the case before us. Section 43 of the Indian 
Contract Act provides that when two or more persons 
make a joint promise, tke promisee may, in the absence of 
express agreement to the contrary, compel any one or 
more of such joint promisors to perform the whole of the 
promise, This is, as was pointed out in the case of Lakmidas 
Khimpt v. Purshotam Haridas and others (4), a departure from 
the rule of the English Common Law. In fact, as was stated in 
the case of Motilal Bechardass and others v. Ghellabhat Hariram 
and others (5), the effect of the section is, in so far as the liability 
under a contract is concerned, to make all joint contracts joint 
and several. This is illustrated further by the rule contained 
in section 44 which describes the effect of release of one of the 
joint promisors. It is laid down there, contrary to the principles 
of the English law, that where two or more persons have madea 


(1) (1897) 2 Ch. 421. 

12) (1861) 6 H. and N. 576;123 R. R. 697. 
(3) (1901) 1 K. B, 69. 

(4) (1882) I. L. R. 6 Bom. 700 (701), 

(5) (1892) I. L, R. 17 Bom, 6 (i1), 
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joint promise, a release of one of such joint promisors by the 
promisee does not discharge the other joint promisor or jcint 
promisors ; neither does it free the joint promisor so released from 
responsibility to the otber joint promisor or joint promisors. 
The question, therefore, arises whether, when there are two joint 
agents and one of them dies, upon his death the contract of agency 
terminates not only so far as he is concerned, but also in respect 
of the surviving agent. If the principle underlying section 44 
is kept in view, it becomes clear that there is no reason why 
the agency should terminate as regards the surviving agent. 
Much reliance, however, was placed on behalf of the appellant 
upon sections 42 and 201 of the Indian Contract Act, and it 
was suggested that section 201 controls section 42. That may 
be conceded; but neither section is of any real assistance to 
the appellant. Section 42 provides that when two or more 
persons -have made a joint promise, then, unless a contrary 
intention appears by the contract, all such persons during their 
joint lives, and after the death of any of them, his representatives 
jointly with the survivor or survivors, and after the death of 
the last survivor, the representatives of all jointly, must fulfil the 
promise. If this had stood alone, uncontrolled by section aor, 
the result might have followed that upon the death of one of 
two joint agents, his representative became liable under the 
contract of agency along with the surviving agent. But 
section 201 provides that an agency is terminated by the death 
of either the principal or the agent. This only justifies an 
inference that upon the death of one of two joint agents, the 
agency terminates in so far as he is concerned ; but it does not 
justify the conclusion sought to be drawn by the appellant 
that the agency terminates even in 80 far as the surviving agent 
is concerned. In our opinion, that contention is opposed to 
the principle which underlies the first paragraph of section 43 
of the Indian Contract Act. The principle applicable to a case 
of this character is lucidly stated by Story in his classical work 
on Agency (sections 42, 43 and 44). Itis there pointed out 
that if the agency is strictly a joint agency, that is, if it is the 
intention of the parties that the work of the agency must be 
done jointly by all the agents acting together and not individually, 
the work must be done by all of them jointly, and, consequently, 
upon the death of one of such agents, as the agency can no 
longer b? carried out in the manner intended by the parties, 
it must be presumed to have terminated. If, on the other hand, 


- 


Vor. XVII.] HIGH COURT. 


the agency, described as a joint agency, is in reality a joint 
and severalagency, there is no reason on principle why the 
death of one of the agents should involve the termination of 
the agency in so far as the surviving agent is concerned. When 
authority is conferred on two or more agents, under the 
English Law, it is understood to be a joint agency, and the 
powers must be exercised by allof them. Where such is the 
case, the death of one of them terminates the authority of the 
others; for they can exercise the power only jointly, and the 
death of one of them, makes it impossible for the others to do 
. $0, unless, indeed; there is a subsequent recognition of them as 
agent by the principal ; but that is, in effect, a new appointment. 
Where, however, the agency is joint and several, the same rule 
cannot apply, and the death of one of the agents does not 
terminate the entire agency. In this country, in view of the 
provisions of section 43 of the Indian Contract Act, we must 
hold that the presumption is that the agency is joint and several ; 
and that conclusion is fortified by the terms of the contract 
in this particular case. It expressly provides that rents can 
be collected by the agents actiog jointly or individually, and 
it proceeds tolay down that receipts granted to tenants, duly 
signed by both or one of the agents, will be a sufficient discharge, 
although each of the agents will be liable for the sums collected 
by the other. The intention of the principal as also of the 
agents was that each of the agents would have authority to 
execute the contract of agency ; but that each made himself 
asurety for the other. In a case of this description, we are 
clearly of opinion, that the death of one of the agents does not 
terminate the agency in so far as the other is concerned. 
Consequently, the defendant is still liable under the ‘original 
registered contract executed on the 19th March, 1888, and not 
under any implied oral contract of agency subsequent to the 
death of his co-agent. The rule of limitation applicable to the 
present case is consequently that provided in Article 116 of 
the səacoùd schedule of the Indian Limitation Act, There is 
no suggestion that if Article 116 be held applicable, the suit 
is open to objection on the ground of limitation. 

The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs. 


A. T. M. Appeal dismissed, 
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Before Sir Lawrence Fenkins, K. C. I. E., Chief Fustice, 
Sir Richard Harington, Baronet and Sir Asutosh Mookerjee, 
Knight, Fudges. 
! JADU NATH DANDAPAT 
1 Q. - 
HARI KAR ANDOTHERS.*  - ^ 


Appeal— Letters Patent (94 and 25 Viot, O. 104) oi. 15—Appeal from a 
dissentient judgment in appeal under cl 15—Damages, swit for—' 
Wrongful distraint—Crops, misappropriation af—Limitation— Limitation 
Act (XV of 1877), Soh. II Arta, 48, 49. 


An appeal lies to the High Court under olause 15 of the Letters Patent. 
from the dissentient judgment of a senior Jadge in an appeal heard ander the. 
same clause, 

Farlow vy. Qochrane (1) and Jiwan Ram v Tundi Singh (2) referred to. 

Where the defendants, by setting up a fictitious landlord and a flotitious 
tenant with regard to the plaintiff's holding and thus obtaining a process for 
diatraint from the Court, entered upon the land of the plaintiff and cut and 
removed the standing crops on it : 

Held, that a suit for damages in respect of the wrongful acts of the, 
defendants was governed by three yenre' rule of limitation under either Article 
48 or Article 49 of Schedule II of the Limitation Aot. . 

Hari Charan Fadikar v. Hari Kar (3) explained and distinguished, 


Appeals by the Plaintiffs, 
Suit for compensation for illegal distress and cutting and 


` carrying off of standing crops. 


These five appeals arose out of suits brought onthe 25th 
June, 1903, for compensation in respect of paddy grown by the 
respective plaintiffs on their lands, but seized and reaped in 
Aghran 1307 B.S. at the instance of defendant No. 1, who 
after unsuccessful litigation with the real landlord of these 
plaintiffs, caused distraint of the paddy, taking out an order 
from Court, on the false allegation and application of defendant _ 
No. 8, a fictitious person as landlord under whom the husband 
of defendant No. 9, a fictitious tenant, was said to have grown 
the crop in suit. The defence inter alia was that the suits were 
barred by limitation as having been brought more than 2 years 
after the acts complained of. 

The primary Court after hearing the defendants, all of whom 

* Appeals Nos 1to 5 of 1908 under clause lö of the Letters Patent in 
Letters Patent Appeals Nos. 107 to tll of 1996 arising out of Appeals from 
Appellate Decrees Nos. 2208, 2668 to 2666 of 1901, against the decrees of Babu 
Suresh Chandra Ghose, Subordinate Judge of. Midnapur, dated the 26th May, 


1904, affirming those of Babu Durga Prosad Ghose, Munsiff of Tamluk, 
dated the 30th January, 1904, à 


(1) (1868) 2 B, D. R. 56 (115). 
3) (1911) I. L, B, 84 All, 13, (3) (1905) L L, B. 82 Qalc, 459, 
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were said to have been party to the fraud practised by defendant 
No. 1, decreed the suit. This decree was affirmed on appeal 
by the first appellate Court. On appeal to the High Court, 
Mr. Justice Geidt following MoAesh v. Hart Kar (1), dismissed 
the suits as barred by limitation. The plaintiffs then appealed 
under clause 15 of the Letters Patent. On this appeal, there was 
a difference of opinion between  Rampini, Acting C.J., and 
Doss J. and the judgment of Geidt J. was, therefore, under 
clause 36 of the Letters Patent affirmed. For the judgment of 
Geidt J. and those of Rampini C. J. and Doss J. on appeal under 


the Letters. Patent, see Srifatt Sarkar and others wv. Hatt 


Kar (2). 

Mr. S. P. Sinha, Babus Krishna Prosad Sarbadhtkart, 
Norendra Chandra Bosu and Piovas Chandra Mitra for the 
Appellants. 

Babu Foges Chandra Dey for the Respondents.. 

The judgments of the Court were as follows : 

Jenkins C. J.—This is the third time that this suit has been 
before an appeal Bench since it left the District Court and 


this fact has given rise to a preliminary objection. It is said 


that inasmuch- as’ this is an appeal from the judgment of the 
senior Judge of a Division Court before whom the case came 
under clause 15 of the Letters Patent, no appeal lies here. The 
facts are shortly these. The appeal came in the first instance 


before Mr. Justice Geidt. Hs Considered the decision of the- 


District Court erroneous, From his judgment there was an 
appeal to a Division Court consisting of Mr. Justice Rampini 
and Mr. Justice Doss. Those two learned Judzes were divided in 
opinion. Mr. Justice Rampini was for confirming the judgment 
of Mr. Justice Geidt, and Mr. Justice Doss was for restoring the 
decree of the lower appellate Court. -Uader clause 36 of the 
Letters Patent, Mr. Justice Rampini's judgment prevailed; he 
being the senior Judge. From Mr. Justice Rampini's judgment, 


the present appeal has been preferred, and it is said that this. 


is a case to which clause 15 of the Letters Patent-does not apply. 
But, I think, that contention cannot prevail. To begin with, the 
words of the clause are sufficiently wide to sanction this appeal; 


and, then, as far back as 1868 Sir Barnes Peacock in Barlow v. 
Cochrane (3), expressed the view that such au appeal would lie, 


and there is the decision of the Allahabad High Court in Fiwan 


(1) (1905) 9 0, W. N. 376, I. L, B. 82 Oalc, 459, 
(2) (1903, 9 C. L. J. 103. (3) (1893) 2 B, L. R 56 (116). "- 
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Ram v. Tondi Singh (1) to the same effect. Therefore, the 
preliminary objection is overruled. 


On the merits of this appeal, the only question is whether 
or not the suit is barred by limitation. Mr. Justice Rampini 
has held that the suit is so barred, and, for that, he has relied 
upon a decision in Mohesh Chandra v. Hart Kar (2) and has 
found support in his view in his own dissenting judgment in a 
Full Bench case Mangun Fha v. Dolhin Golab Koer (3) In my 
opinion, he was wrong. To begin with, his dissenting judgment 


° cannot prevail against the opinion of thefour colleagues with 


whom hesat. In the next place, he has misapprehended the 
decision of Sir Francis Maclean in Mohesh Chandra v, Hari 
Kar (2). I deal with that case, because the respondent before us has 
practically limited his contention to this, that we are bound by 
that decision. First of all, it is mecessary to see what the present 
case is. It is one brought for damages assessed at Rs. 55, and 
the damage is said to have arisen from the unlawful distraint 
and misappropriation of paddy crop. The schedule of accounts 
annexed to the plaint indicates that for which compensation is 
sought. Then there is a distinct finding by the Munsiff that the 
crop had been cut and being so cut was removed by the 
defendant, and in the judgment of the lower appellate Court 
it is stated that the appellant’s pleader did not dispute the facts 
found by the Court below: so that we have a group of facts 
which constitute a well-known tort and give rise to a well-known 
form of action. Turning now for a moment to the case of 
Hari Charan Fadtkar v. Hart Kar (2) and the decision of 
Sir Francis Maclean in that case, it is apparent that he was 
dealing with a different state of facts. It is no answer to say 
thatthe plaint in that case is the same as the plaint in this. 
In estimating the significance of his judgment, what we have to 
see is what the facts were on which his judgment was based. 
I feel no doubt that his judgment was delivered under the 
impression that the only wrong in suit was in respect of standing 
crops. Inasmuch as that was the wrong, Article 29 of the 
Limltation Act did not apply ; and, it may be that to a wrong 
consisting solely in the seizure of standing crops, the Chief Justice 
was right in thinking that the Article applicable was the general 
Article, No. 36. At-any rate, it was enough for the purpose 

' (1 d911) I. L. R. 84 All. 18. 

(9) (1905) 9 C. W., N. 876; 8. O. Sud-nomine Hari Charan Fadikar v. 


Hari Kar, I. L. n. 82 Calc. 458. 
(3) (1898) I. D. R. 35 Calo, 092, 
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of that case to apply Article 36, because that afforded an answet 
to the plea of limitation. In this case, as I have already indicated, 
the facts are that the suit is in respect of “specific movable 
property." Whether it be treated as a suit for property lost or 
acquired by dishonest ‘misappropriation or conversion or for 
compensation for wrongfully taking or detaining the same or as a 
suit for * other specific movable property or for compensation 


for wrongfully taking or injuring or wrongfully detaining the 


same,’ the period of limitation is three years; and, that the 
facts bring this case within one or other of the two Articles 48 
and 49 appears to me to be beyond dispute. In my opinion, 
therefore, the period of limitation was three years as indicated 
by those two Articles ; and I think Mr. Justice Doss was right 
and Mr. Justice Rampini was wrong in the view each took. 
We must, therefore, restore the judgment of the Subordinate 
Judge with costs in all the Courts, l 
This judgment will govern the’ other appeals in which similar 
decrees will be passed. : 
Harington J,—1 agree, 
. Mookerjee J.—I agree. 
A. T. M. 





Appeal allowed, 
Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. 
RADHA MADHAB PAIKARA 
v. 


KALPATARU RAY.* 


Axotion-prohaser—Collusiro deorea— Fictitious mortgage—Ostensible owner — 
fraud— Notice—Inferenco— Question of law. 


Where exeoution proceedings have been conducted, apparently with 
regularity and in conformity with law, and the only defect alleged is that the 
decree on whioh the execution proceedings are founded was fraudulent, an 
innocent purchaser would be protected and it would be necessary to eatablish 
that he was a party to the fraud or was aporised thereof before he paid his 
money. 


Whether facts found justify an inference of fraud, can be questioned 
by a Court of second appeal. : 

‘Whatever puts a party on enquiry, amounts in law to notice, provided the 
enquiry becomes a duty and would Jead toa knowledge of the facts by the 
exercise of ordinary intelligence and understanding. Wherever the facts 
put a party on enquiry, constructive notice will be imputed to him, if he 

* Appeal from Appellate Decree No. 1818 of 1910, against the decree 


of R. L, Rose, Esq., District Judge of Cuttack, dated the 19th F ebruary, 1910, 


affirming that of Babu Soshi Bhusan Sen, Subordinate Jud 
dated the 29th Angust, 1908, ge of Cuttack, 
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designedly abstains from enquiry for the purpose of avoiding notice. But 
where a party could not have learnt the facts by enquiry, he is not prejudiced 
because he did not enquire. 

l Where A purchased certain property benami in the name of B, who 
executed a fictitious mortgage deed in favour of O, and the property was 
purchased by D, without notice of fraud and in good faith, in execution sale 
based on the collusive mortgage decree : 

Held, that A had no enforceable title as against D. 

Appeal by Defendant No. 3. 

Suit for declaration of title to immovable property and for 
coufirmation of possession thereof, 

The plaintiff respondent was- originally the owner of the 
disputed property. He mortgaged it on ‘the 13th March, 1888, 
to one H. The mortgagee enforced his security, obtained a 
decree. and in execution thereof purchased the property on 


‘the 4th May, 1897. The plaintiff, after sale, continued in 


possession. On the 22nd April, 1898, H executed a conveyance 


‘in respect of the property óenam: in the name of the first 


defendant. -Onthe 25th March 1899, the first defendant executed 
a mortgage of this property ia favour of the second defendant, 
which transaction was found to be asham one. The mortgagee 


-enforced his security and obtained a collusive decree. At the 


execution sale, the third defendant appellant became the purchaser 
on the 5th December, 1906. The present suit was brought on 


the 15th March, 1907. The Courts below decreed the suit. 


Babu Provas Chandra Mitter for the Appellant. 
Babu Tarkeswar Pal Chowdhry for the Respondent. 
» C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.— his is an appeal on behalf of the third 
defendant in a suit for declaration oftitleto immovable property 
and for confirmation of possession thereof. - The plaintiff 
respondent, admittedly the original owner of the property, 
on the 13th March 1888 mortgaged it to one Hari Ballabh 


‘Bose. ‘The mortgagee enforced his security, obtained a decree 
and in execution thereof purchased the property on the 4th 


May 1897. On that date, therefore, the plaintiff ceased to be the 


‘owner of the property ; but he apparently continued in possession. ` 
‘On the 22nd April 1898, the mortgagee auction-purchaser ` 
‘executed a conveyance in respect of the property in favour of the 
first defendant. The case for the plaintiff is that this transfer 


was made for his benefit but that the conveyance was taken 


-in the name of the first defendant, because he himself was .in* 
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debt and was anxious to keep his property from the reach of 
his creditors. On the 25th March 1899, the first defendant 
executed a mortgage, of this property in favour of the second 
defendant. The mortgagee sued to enforce his security and 
obtained a decree. At the execution sale which followed, the 
third defendant became the purchaser on the 15th December 
I906 for a sum of Rs. 7,150. On the rsth March 1907, the 
plaintiff commenced this action for declaration that the third 
defendant had acquired no title by his purchase, that he himself 
was the owner under the conveyance executed in favour of the 
first defendant on the 22nd April 1898, that the mortgage by 
that defendant to the second defendant was fraudulent and 
without consideration and that the decree in execution whereof 
the property was subsequently sold was collusive. The Courts 
below have decreed the suit, They have found concurrently 
that the transfer by Hari Ballabh Bose in favour of the first 
defendant on the 22nd April 1898 was for the benefit of the 
plaintiff, that the plaintiff thereafter continued in possession as 
before, and that the conveyance also was in his custody. They 
have further held that no money was advanced by the second 
defendant to the first defendant on the footing of the mortgage 
of the 25th March 1899, that the transaction in substance was 


fictitious and that the suit subsequently brought by the mortgagee . 


to enforce his security was also collusive. Under these 
circumstances, the Courts below have held that the third 
defendant has acquired no title to the property by his purchase 
at the execution sale; they have also found, though in vague 
and general terms, that the purchase by the third defendant 
was fraudulent, but the allegation of the plaintiff that the first 
three defendants had conspired to defraud him, has not been 
specifically established. The third defendant has now appealed to 
this Court and has contended that he has acquired a valid title to 
the property by his purchase at the execution sale and that, 
at any rate, the plaintiff is not entitled to. succeed till the 
appellant has been repaid the sum deposited by him in Court 


after his purchase at the execution sale. In our opinion, the 
facts found by the District Judge are not ‘sufficient for the. 


disposal of the suit and do not support the decree which has been 
made in favour of the plaintiff. 


Tt is clear, at the outset, that as no consideration was 


paid by the second defendant to the first defendant on. the 
basis of the mortgage of the 25th March 1899, the mortgage 
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“transaction must be regarded as collusive. On the basis of this 
mortgage, a fictitious suit was brought by the mortgages against 
the mortgagor; there was no contest and a decree was made 
in favour of the mortgagee. Under these circumstances,. the 
result of the suit may be described in the langzage used by Lord 
Brougham in Æarl of Bandon v. Henry Becher (1): " Ia order 
to make a sentence there must be a real interest, real argument, 
real prosecution, real defence and a real decision; of all these 
requisites, not one takes place inthe case of- a fraudulent and 
collusive suit; there is no judge but a person invested with the 
ensign of a judicial office, who is misemployed in listening 
to a fictitious cause proposed to him; there is no party litigating; 
there is no party defendant and no real interest brought iato 
question." See also the observations in Gore v. Stacpoole (2). 
We must take it then that, in so far as the plaintiff was 
concerned, prima facte, he would not be affected by the collusive 
decree in the fictitious suit of the second defendant against the 
first defendant, and he would be entitled, when the fraud wis 
discovered, to have it declared that his rights had not been 
affected by the fraudulent decree. No doubt, as was stated in 
"Robert Cole Bowen v. Fohn Evans (3), although fraud is not to be 
assumed on doubtful evidence, yet if it is clearly proved, no 
lapse of time would protect the parties to it or those who claim 
through them, against the jurisdiction of a Court of Equity, 
and in, that case it is immaterial by what machinery or 
contrivance the fraudulent transaction may have been effected, 
whether by a decree in equity, or a judgment at law, or otherwise. 
See also Colyer v. &inch (4). It does not follow, however, that 
ifin execution of such a decree, the property has passed into 
the hands of an innocent purchaser who pays value for the 
property, the plaiatiff is necessarily in a- position to enforce his 
rights as against him, Tais is clear from the decision of their 
Lordships of the Judicial Committee in Lala Bunseedhur v. 
Koonwur Bindeseree Dutt (5) and of this Court. in. MoAesh 
Chunder Bagchee v.: Dwarka Nath Moitro (6). We are not 
unmindful that it has been laid dowa, in cases waere an execution. 
gale has been vitiated by fraud committed ia the course of 
the execution procezdings themselves, as in Hangsha Majileya 
v. Zincowrt Das (7), and Ambika Prasad Singh v. Whitewell. 
(1) (1883) 8 Cl. and Fin. 479. 
(2) (1813) 1 Dow, 18 (80. (5) (1866) 10 M. I. A. 46L 


~ (3) (1848) 2 H, L. O, 257. ' . (6) (1875) 2t W, B. 260. 
(4) (1866) b H L, 0. 905, (7) (1903) 8 O, W. N. 380. 
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and others (1), it is not necessary to establish fraud on the part 
of -the auction | purchaser. But where execution proceedings 
hava -been conducted, appirently with regularity and in 
conformity with law, and the only defect alleged is thit the 
decree on which the execution proceedings are founded was 
fraudulent, an innocent purchaser would be protected, and it 
_ would be necessary to establish that he was a party to the fraud. 

er was apprised thereof before he paid his money : Arshun Chand. 
v. Byoy Singh (2). We have, therefore, to determine, in the 
present case,:.whether the third defendant who purchased at 
the execution sale, was an innocent purchaser for value without 
notice of the fraud which vitiated the suit of the mortgagee. 
and the decree obtained therein. The Courts below have 
stated in general terms that his conduct was fraudulent, and it 
has been’ urged before us that, that finding is binding upon this. 
Court in. second appeal. But, as was observed by Baron 
Parke in Murray v. Mann (3), although it is the duty of the 
jury to determine the facts upon which the allegation of fraud 
is based, whether the facts so found justify the inference of fraud 
is a question of law for the Court to determine. We have. 
thus to consider whether the facts found by the Courts below. 
justify the inference which has been drawn from them. The 
Court of first instance which dealt with this matter more fully, 
than the Court of appeal below observed that the third defendant 
and the second and the fourth defendants were relations ; 
the third defendant owns a village contiguous to the tenure in 
quit; he must have been aware of or could have easily known. 
the particulars of the tenure he was purchasing; but he says 
he .made no enquiries and purchased in a hurry; in other. 
words, he acted in a way in which a man of ordinary prudence 


would’ not have acted; he must, therefore, have-purchased in : 


collusion with the other'defendauts. These facts, even if they 
are assumed to be established, do not, in our opinion, justify 
the-inference that the third defendant was aware of the fraud 
which vitiated the decree in the mortgage suit. It has been 
argued, however, on behalf ofthe respondents that ‘as the title 
deed was in the custody of the plaintiff and as he retained 
possession of the property, if the third defendant had made 
any enquiry, he would at once have been apprised of the fraud. 
Reliance has been placed upon the principle that it is the duty 
(1) (1707, 6 O. L, J. 111. 


(2) (1911) 18 O. L. J. 588, 
(8) 1818; 2 Exch. 088; 78 B B. 686. ` 
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-OIVIEs of a purchaser to call for the title deeds and it is also his duty 
1912, to enquire into the possession of the property. Now, it may 
Radha Madhab Pe conceded that whatever puts a party on enquiry amounts 
t. in law to notice, provided the enquiry becomes a duty and 
S would lead to a knowledge of the facts by the exercise of ordinary 
Mookerjec, J. 


intelligence and understanding. Wherever the facts put a party 
on enquiry, constructive notice will be imputed to him, if he © 
designedly abstains from enquiring for the purpose of avoiding 
notice, But where a party could not have learnt the facts 
by enquiry, he is not prejudiced because he did not enquire. 
If the third defendant had been a private purchaser from the first 
defendant or the second defendant, the omission to call for the 
title deeds would have unquestionably fixed him with constructive 
notice of the title of the plaintiff. This position has not been 
disputed ori behalf of the appellant and is supported by the 
cases of Olver v. Hinton (1), Berwick and Co. v. Frice (2) and 
Agra Bank v. Barry (3). It need not also be disputed ‘that 
if the third defendant had been a private purchaser, he might 
be expected, as a reasonable man, to make enquiries about the 
condition of the property: Allen v. Seckham (4). For iftstantce, 
if a person is in possession, it may be sufficient to put one, 
dealing with the property, on enquiry ‘as to the nature and 
extent of his interest: Barnhart v. Greenshtelds (5), Mancharjs 
v. Kongoseoo (6), Hakeem Meah vw, Beejoy Patnee (7), Fiugul 
Kisore v. Kartic (8), Bhtkht Rai v. Udit (9), Kondiba v. 
Nana (10). This principle however does not apply to the case 
of the third defendant who is a purchaser at a sale in execution. 
Such a purchaser acquires the right, title and interest of the 
judgment-debtor, and, he can acquire, it is true, only such title 
by his purchase at the sale in execution of the mortgage decree 
às might have been conveyed to him by the miortgagor and 
the mortgagee. That title, as we have already held, is fictitious, 
and, therefore, as pointed out by the Judicial Committee in 
Munshi Karimuddin v, Kunwar Gobind Krishna and others (11), 
prima facte he has acquired no title by his purchase; but the 
question still remains, whether he has not acquired a good title 
by estoppel against the plaintiff. What inquiries could he have 
‘made before his purchase? If he had enquired in the 


(1) (1899) 2 Ch. 265. 


(2) (1905) 1 Ch. 632, (7) (1874) 22 W. R. 8. 

(B) (1874) L. B. 7 H. L, 186 (157), (8) (1892; I. L. R. 21 Cale. 118. 
(4) (1878) 11 Ch. D. 790. (9) (1903) I. L. B. 95 All. 866. 
(5) (1853) 9 Moo, P. O, 18. (10) (1908) I, L. R. 27 Bom. 408, . 


(6) (1889) 6 Bom, H. O. B. 69, (11) (1909) L, R. 84 I, A. 138, 
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registration office, he would have found that the conveyance 
from Hari Ballabh Bose stood in the name of the first defendant; 
the mortgagor. He would have further found that, many years 
before the execution sale, the first defendant had dealt with 
the property as his own and had executed a mortgage in fayour 
of the second defendant on the footing whereof à decree had 
been made by a Court of justice. He could not have called upon 
either the mortgagor or the mortgagee to produce the title 
deeds, for inspection and examination; if he had made such a 
request, neither of them would have been under any obligation to 
produce thetitle deeds. Nor could he be blamed for his omission 
to enquire, whether the mortgagee or the mortgagor was in 
actual occupation of the property, because it is conceivable, 
that even a person who is out of possession may execute'a 
mortgage of his property and many transfer a valid title to 
the mortgagee and uliimately to the  execution-purchaser. 
The principle, laid down by Sir Richard Couch in Hakeem Meah 
v. Beejoy Patnee (1), that ifa person is in possession, it may be 
sufficient to put one in dealing with that property on énquiry 
as to the nature and extent of his interest, cannot consequently 
be applied to the case before us. On the other hand, the 
third, defendant can claim the benefit of the doctrine that where 
one of two innocent parties must suffer from the fraud of a 
third, the loss should fall on him who enabled such third party 
to commit the fraud: Morrison v. Verschoyle (2), Tuggernath.v. 
‘Smith (3). The root ofthe trouble in which the plaintiff now 
fnds himself is his fraudulent design to keep his property from 
the reach of his creditors ; whether he has accomplished the fraud, 
we do not know; but if the fraud 'has been carried out, no 
Court willassist him: Srd/ingappa v. Hirasa (4) ; on the other hand, 
if it has not been carried out, though as laid dawn in Fadunath 
v. Rup Lal (5), and ZPetherpermal v. Muntandi (6), his conduct 
does not disentitle him to protection from the Court, he may 
find that he has been successfully overreached by the ostensible 
owner whom he deliberately set up, The position, therefore, 
is that if the third defendant can establish that, without notice 
of the fraud, he in good faith paid his money for the purchase 
of the disputed property at the execution sale on the 15th 


December 1906, the pee has no enforceable title as against . 


(1) (1874) 22 W. B, (3) (1908; I L. R. 83 Calo. 547,557, 


(2) (1901) 6 0. W. K 489 (446). (4) (1907) I. L. B. 81 Bom. 406, 
(5) (1908) 4 O, L. J. 22 ; L. L. B. 88 Calc. 967. 
(6y (1908) L. B, 35 I A. 88/8 O. Le J. 528; L L. R. 85 Calo. 651, 
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him. - This part of the case, however, has not been. properly. 
investiga'ed. It has been suggested on behalf of the plaintiff 
respondent that the money put into Court was not the money 
of the third defendant, that the three defendants conspired to 
cheat him, and that to carry out tbis scheme, money was paid 
into Court by one of.the three defendants and subsequently 
taken out by the others, so that ultimately the third defendant 
bas not been prejudiced by the fictitious deposit. Tne burden 
thus rests upon the third defendant to prove that he is a 
bona fide purchaser for value without notice. 

The result is that this appeal is allowed, the decree of the 
District Judge set aside and the case remanded to him in order 
that he may determine, whether the sum deposited by the 
third defendant as purchaser at the execution sale was his money, 
and whether he made the deposit without knowledge of the 
fraud committed by the mortgagor and the mortgagee in the 
mortgage suit. If this question is answered in favour of the 
third defendant, the suit will stand dismissed with costs, If,- 
on the other hand, the question is answered against the third. 
defendant, the suit wil be decreed with costs. The District 
Judge will be at liberty to take additional evidence, if he thinks. 
it necessary to do so for the ends of justice; such evidence: 
may be taken either by himself or by the Subordinate Judge 
under his direction. We may add that the third defendant 
has stated in this Court that even if it be ultimately found that 
he is a dona fide purchaser for value without notice and is therefore 
under the decree entitled to retain the property, he is prepared 
to surrender it to the plaintiff upon receipt of the sum deposited 
by him with interest at the rate of six per cent, per annum. 
The costs of this appeal will abide the result., 

A. T. M. - Appeal allowed : case remanded. 


Before Mr. Fustce Stephen and Mr. Justice D. Chatterjee, 
KAILASH CHANDRA NAG 


vU. 
SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Punitive Police tam—The Polica Act ( V of 1861, as amended by the Amendment 
Act of 1895), Sec. 15 ol (4) — Assesament by a Deputy Magistrate, legality 
of — Ilégal apportionment, realisation of —Secretary of State for India, 
suit against, whether maintainable, s s 


g Under section 15, cl, (4) of the*Police Act, it is the duty of the Dietriot 


* Appeal from Appellate Decree No. 1535 of 1910, against a decision of H, 
Walmsley, Esq. Distriot Judge of Mymensingh, dated the 17th Vus 1910, 
affirming that of Babu Probodh Ohandra Roy, Officiating Munsif of Sherpur, 


dated the 26th March, 1909, 
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Magistrate to apportion the costs of additional police force among the inhabitants 
of any area ; and thus an apportionment by a Deputy Mngistrate and assessment 
in accordance therewith are illegal, even if the same have been satisfied on 
appeal by the District Magistrate. 

A suit for recovery of money realised from the plaintiff by virtue of an 
illegal apportionment and assessment of the costa of additional police foroe 
is maintainable against the Secretary of State for India in Council. 


Appeal by the Plaintiff. 

This appeal arises out of a suit brought by the plaintiff 
against the Secretary of State for India in Council for recovery 
of the sum of Rs. 131-4, as being the amount with costs of distress 
warrants, assessed upon him in connection with the quartering 
of additional police force under section 15 of Act V of 1861 
in the Sherpur and Nalitabari thannas,in pursuance of two 
proclamations by the Government of Eastern Bengal and Assam. 
Plaintiff alleged that there was no valid reason for the quartering 
of additional police, that the assessment was made not by the 
District Magistrate but by a Dzputy Magistrate, and as such it was 
illegal, and that the assessment was unfair. 

The defence inter alta was that the suit was not maintainable 
against the Secretary of State for India, and that the assessment 
was legal inasmuch as it was affirmed by the District ‘Magistrate 
on an appeal being preferred to him. 

The Court of first instance dismissel the plaintiff's suit, 
Oa appeal the learned District Judge affirmei the decision of the 


first Court. 
Against this decision the plaintif prees an appeal to the 


High Court. 

Babu Kishori Lal Sarkar (with him Babu Mukund Nath 
Roy and Babu Akhil Bandhu Guha ) for the Appellant. 

Babu Ram Charan Mitter, on behalf of the respondent, 
raised a preliminary objection that no second appeal lay to the 
High Court, inasmuch as the suit was of the nature cognisable by a 
Court of Small Causes, ani below 500 rupees in value. 

Babu Kishori Lal Sarkar, for the appellant, submitted 
that such a suit was excepted from the cognisance of a Court 
of Small Causes under Art. 3 of Sch. II of the Provincial Small 
Cause Courts Act, and as such a second appeal lay to the 
High Court. 

. The proclamation was not according to law as it merely 
said about the conduct of the inhabitants and therefore did 
not satisfy the requirements of section 15 of the Police Act. 
The suit was maintainable against the Secretary of State for 
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India in Council. By 21 and 22 Vict. C. 106 the Goverment 
of India is a corporate body, and the Secretary of State for India 
occupies the position of the East India Company, against whom 
any action could be brought by any party; and the question 
ofthe * Act of Sovereign" as stated in the judgment of the 
lower Court docs not arise. 

lhe apportionment and the assessment of the costs of 
quartering the additional police force were illegal and as such 
plaintiff was entitled to recover the money. Under section 15, 
cl. (4) of the Police Act, it was theduty of the District Magistrate 
to apportion the cost. In the present case the District Magistrate 
did not assess; it was a Deputy Magistrate whoassessed. Simply 


because the assessment was upheld by the. District Magistrate on 


an appeal being preferred to him does not satisfy the requirements 
of law. ; 
[SrEPHEN- J.— Assuming that the assessment was made 
ilegally, why is the Secretary of State liable ?] 

The Secretary of State has realised the money and is in 
possession of money to which he is not entitled, and is therefore 
liable: See The Secretary of State for India in Council v. Hari 
Bhanji (1) Secretary of State is liable for money improperly 
received by a public servant acting under the colour of a statute, 
if the- money goes into the public Fund. Under section 16 
ofthe Police Code the money goes to the Police Fund and 
therefore goes to the public Fund: Seetions 21 and 22 Vict. 
C. 106, section 65 and the cases of SAtvabhajan Durgaprasad 
v. Secretary of State for India (2) aud the Collector of Furreedpore 
v. Gooroo Dass Koy (3). 

Babu Ram. Charan Mitter, for the Respondent. The 
apportionment and the assessment were made according to law. 
Although the assessment was made by a Deputy Magistrate, 
it was ratified on appeal by the District Magistrate. This was a 
substantial compliance with the requirements of law. If the 
plaintiff had not appealed the apportionment would have been 
illegal. i 
The suit is not maintainable against the Secretary of State. 
Nor is the Secretary of State liable for the money realised 
from the plaintif under the Police Act. Ifthe money had gone 
to the coffers of the Secretary of State he would surely be liable. . 
In this case the money realised isa part of the general Police. 

(4) (1882) I. L, R. 6 Mad. 978. : ! 


(2) (1904) I. L. R. 28 Bom, 814, 
(3j (1869) 11 W. R. 425, 


Vor, XVII.] HIGH COURT. 219 


Fund, and is therefore not a part of the Public Fund. Reference , CIVIL. 
was made to the case of Skivabhajan Durgaprasad v. Secretary of, 1912. - 
State for Indra (x). Kailash Chan dra. 


Babu Kishori Lal Sarkar, in reply. Ew ana 
e D o 
C. A. V. for India in. Council. ` 


The judgment of the Court was delivered by E m 
Stephen J.—The facts of this case so far as they are material: December, 17. 
to the decision of the questions before us in second appeal are' 


as follows : 


In August 1907, the Government of Eastern Bengal and' 
Assam acting under section I5 of the Police Act, 1861, (as 
amended by the Amendment Act of 1895) declared that from the 
conduct of the inhabitants of certain parts of the District of 
Mymensingh, it was expedient to increase the number of police’ 
in those places. Their number was accordingly increased and’ 
under section 15 (4) it became the duty of the District Magistrate: 
to apportion the cost among the inhabitants of the places in’ 
question: but the apportionment was, as is admitted by the 
respondent, made by a Deputy Magistrate. The present 
appellant appealed to the District Magistrate to alter the 
apportionment and he dismsssed the appeal, but it is impossible’ 
to hold that this amounted to the making of an apportionment 
by him, under the rather stringent terms of the sub-section 
in question. After the dismissal of the appellant’s appeal, the 
amount assessed on him was recovered under section 16 by 
distress, and we must suppose was applied to the maintenance 
of the police force as provided in that section. 

The first point raised before us is whether the amount of 
his apportionment was legally’ realised from the appellant, and 
for the reasons we have stated we must hold that it was not. 

A second question then arises’ whether the Secretary of 
State was rightly sued. The wrong that the plaintiff alleges. 
he has suffered is that money has been unlawfully taken from 
him : the remedy he seeks is that it may ‘be restored to him. 
We must suppose that the money has, at one time at least, been 
at the disposal of the Local Government, and been applied by its 
officer according to law. On these facts the liability to repay 
the money has been incurred by some one : has it been incurred, 
(whether lawfully or not, does not matter, see Zhe Peninsular 
and Oriental S. IN. Coy v. The Secretary of State for India @) 


' (1) (1904) L L. B. 28 Bom. 814 (326). . 
(3) (1861) 5 Bom. H. O, App, 1, Bourke, Pt, vii. 162. 


220 


CIVIL, 
1913. © 
Mm at 


Kailash Chandra 


v, 
Secretary of State 


for India 1n Council. 





~ Stephen, J, 


THE CALCUTTA LAW JOURNAL. [Vor. XVII. 


on account of the Government of India? If it has, the revenues 
of India are chargeable (21 and 22 Vict. C. 106 section 42) 
and the Secretary “of State to whose control the revenues of 
India are subject is the right person to be sued (Id. S. 41) 
and in considering this question we may take the Government 
of India to be not the Governor-General in Council, but, to use 
an older phrase "the Superintendence, direction and control 
of the country," [SAivabhajan v. Secretary of State for Indta (1),] 
which seems to include the Local Government. We are of 
opinion that we must answer the question we have propounded 
in the affirmative. It has not been argued bsfore us that the 
Local Government has power to raise any .money which is not 
under the general control of the Secretary of State, and we 
are not aware that his liability for money raised under colour 
of the law for the benefit of the Local Government has been 
saved, asit may have been in the case of money levied or 
received by a Municipal Corporation or a District Board. 
Consequently applying the rule laid down in SArvabkajan v. 
Secretary of State (1), the conditions which would afford a 
principal exemption for the act of an agent have not been 
excluded, as a principal cannot retain money improperly received | 
for his use by his agent. 

The same result may be reached by another road. The 
money in question in this case was received for the benefit of the 
Local Government, for it was received to defray the expenses of 
a police force under its immediate control according to its 
disposal. Suits against the Gevernment of India may be 
instituted against the Secretary of State under section 416 
of the Code of Civil Procedure, 1882, under which this suit was 
brought, and by section 2 of the same Act, the Local Government 
is included in the expression, the Government of India. If the 
Local Government is liable, it is therefore cortectly sued as the 
Secretary of State in Council and we have not been invited 
to decide any question of liability that may arise between, the 
Secretary of State and the Local Government. | 
Weare therefore of opinion that this suit is rightly brought 
against the Secretary of State: and this appealis therefore allowed : 
the judgment of the lower appellate Court is set aside and the 
suit is decreed in favour of the plaintiff who is entitled to his costs 
in all the Courts. | 
A. N. R. C. Appeal allowed, 

(1) (1904) I. L. R 28 Bom, 814 (821.) 
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Before Str Asutosh Mookerjee, Knight, Fudge, and Mr, Fustice 
Beachcroft. 


KALI PROSONNO BHATTACHARJEE 
v. 
PROTAP SINGH PATHAR.* 


Mortgage—Intarest— Undue influence—Indian Contract Act (1X of 1872, VJ 
of 1899}, Sec. 10—Urgent need of money— Interest payable in mortgage 
drores, 


To bring a cass within the first olause of aac ion 16 of the Indian Oantract 
Act, it is necessiry for tha defence to show that an unfair advantage has been 
obtained over him ; while to bring the case within sub-section (3), he must 
prove that the transaction is unconscionable; unless these elements !are 
proved, the mere fact that one of the parties is in a position to dominate: 
the will of the other, does not entitle the latter to free himself from his 
obligation under the contract. 

Urgent need of money on the part of the borrower, does not itself place: 
the lender in a position to dominate his will within the meaning of section 16 
of the Indian Contract Act. 

Serdar Kuer v. Shani Kishen (I) followed, 

A transaction mty fall withia the description of harsh and unconscionable: 
in many ways For instance, it may do so because of the borrower's extreme 
necessity and helplessness or because of the relation in which he stands to 
the lender or because of his situation in other ways ‘What the Court has 
do in such circumstances is, if satisfied that the interest or charges are excessive, 
to see whether in truth and faot and according to its sense of justice, the 
transaction wis harsh and unconscionable, An exceasive rate of interest 

. may of itself be evidence that it was so. 


Sub-section (1) of section 34 of the Code of Civil Procedare does not 
control and negative the effect of Rules 2 and 4 of Order 84, When a deoree 
is made in a mortgage suit, the Court is bound to award to the mortgagee, 
interest on the principal sum prior to the date of the suit, as well as from the 
date of the suit to the date fixed by the Court for redemption, at the rate 
provided by the mortgage, unless the rate is penal, in which case the Court 
may award such interest aa it thinks proper. Where the deoree is for the sale 
of immovable property, the Court may, in its discretion, award interest at 
sach rate as the Court deems proper, on the aggregate amount of the prinoipal, 
interest and costs, from the date fixed for payment of the mortgage debt 
up to the date of realisation or actual payment. This interest may be allowed 
at the Court rate, that is, six per cent. per annum, or, at any other rate; for 
this last period, the Court is not bound to award interest at the contract rate, 


Appeal by the Plaintiff. 
Suit to enforce three motgages. 
The material facts and arguments appear from the judgment. 


^ 


* \ppeal from Original Decree No. 862 of 1910, against the decree of 
Babu Advaita Prosad Dey, Subordinate Judge of Purulia, dated the 7th May, 
1910. 


. (L, 1906, L. B, 34 L A. 9; 1. L. R, 84 Cale, 150, : 


-232 | THE OALOUTTA LAW JOURNAL. . (Vor. XVII, 


Orvir, l Babus Mohendra Nath Roy and Abani Bhusan Mukerji for 
1912, the Appellant. 
Kali Troin " Babu Satis Chandra Mukherjee for the Respondent. 
n The judgment of the Court was delivered by 
Piotap. 
hn Mookerjee J.—This is an appeal on behalf of the plaintiff 
id ite .in a suit to enforce three mortgages execu'ed in his favour by 


um ' the first defendant. The bond earliest in point of time was 
executed on the 11th January 1904, fcr a sum of Rs. 3,999 
"which carried simple interest at the rate of 11 per cent. per 
'aünum, The second bond was executed on the 6th April 1904 
for Rs. 3001, which carried compound interest at 9 per cent. 
; “per annum with annual rests. The last bond was executed 
, on the i4'b January 1905 for Rs. 2650 which carried compound 
interest at I2 per cent. per annum with annual rests. On the 
1st May 1905, the first defendant deposited in Court the sum 
‘of’ Rs. 7,277-8as. in full satisfaction of what he considered was 
due to the mortgagee at that time on the three bonds. The 
plaintiff ignored the deposit as insufficient in amount, and 
.on the 30th June 1909, commenced the present action to enforce 
‘the three securities. Upon the first bond, he allowed credit 
in the plaint for Rs. 2,944-13-3 alleged to have been paid on 
the 11th January 1905. The defendant resisted the claim on 
‘various grounds which need not be set out in detail at this 
stage. Jt is sufficient to state that the defence prevailed in 
part and a decree was made in favour of the plaintiff. In the 
present appeal, the plaintiff has assailed that decree on three 
grounds; namely, /£s/ that the sum of Rs. 2,944-13-3 ought 
-to have been treated as paid on the 11th January 1905'and not 
‘deducted from the principal sum of Rs. 3,999; secondly, that 
the compound interest payable upon the third bond has been 
‘disallowed on grounds erroneous in law; and Z/ird/y, that 
interest at the contract rate should have been allowed, during 
the pendency ofthe litigation and up to the date fixed in the 
decree for. repayment of the mortgage-money. In our opinion, 
each of these contentions is well-founded and must prevail. 


In so far as the first ground is concerned, the Subordinate 
Judge has held upon the evidence that the whole of the principal 
sum secured by the first mortgage was not paid at the date of the 
execution of the bond. He has in substance made a new case 
for the defence and has overlooked the very important fact that in , 
the application which accompanied the deposit by the defendant 
on the ist May 1905, he admitted receipt of the sum of Rs. 3,999 
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‘secured by the mortgage of the 11th January 1904. The view Oir, 
taken by the Subordinate Judge cannot be suppcr ed arid the suni 1912 

of Rs, 2944-13-3 must be treated as paid on the 11th January 1905. gay Provoiita 


The effect will be that interest will be allowed upon the principal r P " 
sum secured by the frst mortgage up to the 11th January 1905, aa" 
and for the period subsequent to that date, interest will be calcula- Mookerjes, JJ, 


ted only upon the balance due. The first ground, therefore, prevails. 


In so far as the second ground is concerned, the Subordinate 
Judge has held that as the plaintiff took an unfair advantage 
of his position as creditor and dominated the will of the first 
defendant, heis not entitled to claim compound interest as provided 
inthe third mortgage. This view clearly cannot be supported, 
As was pointed out by their Lordships ofthe Judicial Committee 
in the case of Dhantpal Das v. Maneshar Bakhsh Singh (1), 
the Court must, in, a case of this description, first consider the 
terms of the amended section 16 of the Indian Contract Act 
only. Now section 16,as amended in 1899, provides in the first 
‘sub-section that a contract is said to be induced by undue 
influence where the relations subsisting between the parties are 
such that one of the parties is in a position to dominate the will 
of another and use that position to obtain an unfair advantage 
over the other. Sub-section (3) of-section 16 provides that where 
a person who is ina position to dominate the will of another, 
enters into a contract with him, and the transaction appears, 
on the face of it or on the evidence adduced, to be unconscionable, 
the burden of proving that such contract was not induced by 
undue influence shall lie-upon the person in a position to 
dominate the will of the other. It is clear, therefore, that to 
bring the case within the first clause of section. 16, it is necessary 
for the defence to show that an unfair advantage has been obtained 
over him while to bring the case within sub-section (3), he must 
prove that the transaction is unconscionable; unless these 
elements are established, the mere fact that one of the parties is 
in a position to dominate the will of the other, does not entitle 
the latter to free himself from his obligations under the contract. 
Now in the case before us, the loan secured by.the third 
mortgage bond carried compound interest at 12 per cent. . per 
annum with annual rests. We are unable to say that this 
provision was unconscionable or that the plaintiff took an 
unfair advantage over his debtor. No doubt, the first mortgage 
bond carried simple interest at 11 per cent, per annum; While 
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the secend bond carried compound interest at 9 per cent. per 
annum. But it must be remembered that the same property was 
repeatedly given as security for the successive .oans ; and as the 
debtor evidently failed to pay the interest puuctually, it was 
only reasonable that the creditor should insist on interest upon 
the interest money withheld. It has not been suggested, and 
common experience shows that it cannot be reasonably suggested, 
that 12 per cent. per annum is a high rate of interest, -R2ference 
was, however, made by the respondent to the decisions of the 
Judicial Committee in Dhanifal Das v. Maneshar Bakhsh 


Singh (1) and Maneshar Bukhsh Singh v. Shadi Lal (2) in support 


of the contention that the transaction was unconscionable and 
should not be enforced in a Court of equity. But neither of 
these cases is of any real assistance to the respondent. Ia the 
first case, the interest provided in the mortgage imstrument was 
compound interest at 24 per cent, per annum with half yearly 
rests. In the second case, the interest provided was compound 
interest at 18 per cent, per annum with half yearly rests, Ia 
both the cases, as was pointed out by their Lordships of the 
Judicial Committee, the debtor was in a position of considerable 
embarrassment ; his estate was in charge of the Court of Wards ; 
asa disqualified proprietor, he was incompetent to deal with 
his property, and, at the same time he was in urgent need of money. 
Under these circumstances, the Judicial Committee held that the 
provision ‘for payment of interest at a high rate could not be 
enforced. But, as their Lordships of the Judicial Committee 
have also held, urgent need of money on the part of the borrower 
does not of itself place the lender in a position to dominate 
his will within the meaning of section 16: Sundar Koer v. 
Sham Kishen (3) ; to the same effect are the decisions in Umesh 
Chandra v. Golap Lal (4), Ganesh v. Vishnu (5), Chatring v. 
Whitchurch (6), and the earlier decisions in. Madho Singh v. 
Kashi Ram (7), Poma v. -Gillespte (8), cannot be regarded as 
goodlaw. Reliance was placed by the respondent also upon the 
case of Samuel v. Newbold (9), where the House of Lords affirmed 
the decision in Saunders v. Newbold (10). The facts of that 
litigation were of an exceptional character and bear no analogy 
to the circumstances of the present case. It is clear, however, that 
the observations of Lord Loreburn do not assist the respondent, 
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and may possibly be claimed in support of the contention of: 
the appellant. A transaction may fall within the description 
of harsh and unconscionable in many ways. It may do so because 
of the borrower’s extreme necessity and helplessness or because' 
of the relation in which he stands to the lender or because of 
his situation in other ways. These are only illustrations ; and, ` 
as in the case of fraud, it is neither practicable nor expedient 
to attempt any exhaustive definition ; whatithe Court has to do in 
such circumstances is, if satisfied that the interest or charges are 
excessive, to see whether in truth and fact and according 
to its sense of justice, the transaction was harsh and unconscionable. 
What we are asked to say is that an excessive rate of interest: 
cannot of itself be evidence that it was so. We do not accept: 
that view. Excess of interest or charges may of itself be such 
evidence and particularly if it be unexplained. Jn re A Debtor (1)' 
which, as pointed out in Abhiram v. Mukunda (2), overrules: 
Wilton v. Osborn (3), Carrington v. Smith (4). In the case before 
us, the difficulty of the respondent is that we are not satisfied" 
that the interest was excessive; he is consequently not entitled 
to call upon the Court to afford him relief against the provision: 
for payment of compound interest upon the third mortgage-bond. ' 
The second contention, therefore, must be allowed. - 
In so far as the third ground is concerned, the Subordinate: 
Judge has not allowed interest pendente lite. It has been. 
contended on behalf of the appellant that under Rule 4 of: 
Order 34 of the Code of Civil Procedure of 1908, he is entitled 
to interest at the contract rate up to the date fixed for repayment 
in the decree. On behalf of the respondent, it has been argued 
that Rules 2 and 4 of Order 34 are controlled by section 34. 
Now section 34 provides that where and in so far as the decree is- 
for the payment of money, the Court may, in the decree, ordet : 
interest at such rate as the Court deems reasonable, to be paid: 
on the principal sum adjudged from the date of the suit to the: 
date of the decree, in addition to any interest adjudged on such 
principal sum for any period prior to the institution of the suit, ' 
with further interest at such rate as the Court deems reasonable - 
on the aggregate sum so adjudged, from the date of the decree 
to the date of payment or to such earlier date as the Court thinks ° 
fir. In our opinion, sub-section (1) of section 34 does not control and : 
negative the effect of Rules 2 and 4 of Order 34. The respondent: 
has argued that as the provisions now embodied in Order 354- 
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S formerly found a place in the Transfer of Property Act, their 
1912, incorporation into the Code of Civil Proceedure has effected a 
Kali Prosonno Material alteration in the law. We are of opinion that there is 
. mo foundation for this contention. Under the law as it now 
EA stands, when a decree is made in a mortgage suit, the Court 
ooreet J.. is bound to award to the mortgagee, interest on the principal | 
mE sum prior to the date of the suit at the rate provided by the 
mortgage, unless the rate is peual, in which case the Court may 
award such interest as it thinks proper. The Court is also 
bound to award interest on the principal, from the date of the 
suit upto the date fixed by the Court for redemption of the 
mortgage, at the rate provided by the mortgage, unless the 
rate is penal, in which case the Court may award interest at 
such rate as it deems proper. Further, where the decree is for 
the sale of immovable property, the Court may, in its discretion, 
award interest at such rate as the Court deems proper, on the 
aggregate amount of the principal, interest and costs, from the 
date fixed for payment of the mortgage-debt up tothe date of, 
realization or actual payment. This interest may be allowed 
at the Court rate, that is, six per cent, per annum or at any 
other rate; but itis plain that, for this last period, the Court 
is not bound to award interest at the contract rate. This is 
the law as laid down by their Lordships of the Judicial Committee 
in Sundar Koer v. Rat Sham Krisen (1), and, we are clearly of 
opinion ‘that the effect of that decision has not been in any 
way affected by the incorporation of the provisions of the Transfer 
of Property Act into the Code of Civil Procedure of 1908. 
The tbird ground, therefore, must succeed. 
The result is that this appeal is allowed, the decree of the 
Subordinate Judge discharged, and the suit decreed on the 
lines just indicated. Aa account will be taken in this Court 
of the sum due on the three securities, on the first of which 
credit will be allowed for Rs. 2,944-13-3 deemed to have been 
paid on the rith January 1905. Three months from this date 
wil be allowed for redemption; and interest at the contract 
rate upon each bond will be calculated up to that date ; thereafter . 
interest will be calculated upon the aggregate sum, at the rate 
of 6 per cent. per annum. The plaintiff is entitled to his costs 
in the Court of first instance as also in this Court. We assess 
the hearing fee in this Court at five gold mohurs. 
A. T. M. ; Appeal allowed, - 
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FULL BENCH. 


Before Str Lawrence Fenkins, K. C. T. E. Chief Justice, 
Sir Richard Harington, Bart, Fudge, Mr. Fustice Stephen, 
Str Asutosh Mookerjee, Knight, fudge, and Mr. Y ustice 
Holmwood. 


SHAMBHU NATH SINGH 
v. 


SHEO PROSAD SINGH AN» oTHERS.* 


‘Landlord's interest — Bengal Tenancy Act (VIII of 1885), Seo, 148 (hj— 
Ront deoree, assignment of, by ticcadars to superior. landlord — Eeeoution, 
` application for, by assignees, after enpiration of lease, if maintainable, 

The term ' landlord's interest’ in section 148 (A) of the Bengal Tenancy Act 
means the interest of the person entitled to receive the rent from the tenant 
at the date of the application for the exeoution of the deoree. 

Where, therefore, a decree for rent obtained by a ticoadar during the 
pendency of the lease, was transferred to the superior landlord, but, after the’ 
expiry of the lease, the assignee applied for execution of the decree: , 

Held, that the application was not barred under section 148 (A) of the 
Bengal Tenancy Act. 

Monmotho Nath Witter v. Rakhal Chandra Tewary (1) approved. 

Dwarka Nath Sen v, Peart Mohon Sen (2) overruled, 


Appeal by Decree-holder. 
Proceedings in execution of a rent-decree. 





A decree for rent was obtained by the żřccadars of a village, 
whose ticca expired on the 15th June 1908. Three days before 
that, that is, on the 12th June 1908, they assigned the decree to. 
the appellant, the superior landlord. The appellant took out 
execution of this decree on the, 22nd September following, that 
is, long after the expiration of the #cca. The judgment-debtors 
contended that section 148, cl. (4) of the Bengal Tenancy Act was, 
a bar.to the execution, inasmuch as the ticcadar's interest as 
landlord had not vested in the decree-holder at the time of the. 

application for execution, ; 

The application for execution was disallowed by. both the: 
Courts below. — ' i 

The appeal came on för heanig before Woodroffe and, 
Richardson JJ., who referred the case to the Full Bench on the 
26th March 1912 by the following - a: 


* Full Bench Reference in Appeal from Appellate Order No, 469 of 199° 
againat the order of B. S. Skinner, Keq., District Judge of Gya, dated the 96th. 
June, 1909, affirming that of Moulvi Wahinddin Ahmad, Munsiff of Aurangabad, 
dated the 18th March, 1909, 
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. ORDER or REFERENCE. 


This second appeal arises out of an application under section 
47 of the’ Code. The judgment- debtor objected to execution 
which was disallowed. The’ appellant is the admitted landlord 
of a village. . He granted a ficca of it to certain persis which 
expired on the 15th June, 1908. During the pendency of the 
lease, the /rccadars obtained a rent decree. This they 
assigned to the appellant on the; 12th June, 19c8, three days 
before the expiration of their £rcca. On the .22nd , September, 
1908, the assignee appellant took out execution. The respondent. 
judgment-debtors contended that the appellant was not entitled 
to execute the decree by reason of the provisions of section 148 
(2) of the Bengal Tenancy Act which runs as follows :—" Not- 
withstanding anything contained in section 232 of the Code of 
Civil Procedure, an application for the execution of a decree for 
arrears obtained by a landlord shall not be made, by an assignee. 
of the decree unless the landlord's interests in the land has. 
become and.is vested in him," The application for execution 
was refused hy ;both Courts on the authority of thé - decision,’ 
Dwarka Nath Sen v. Peari Mohon Sen (1) and reported in short 
notes, p. XIX. This case appears to us in point notwithstanding 
certain distinctions which are sought to be made, vrz., that 
there the assignment was after and Hot before the expiration 
ofthe term of the lease and there was a third party, The 
principle of that decision appears to bethat the meaning of the 
word landlord in the phrase " unless the landlord's interest in .the 
land, etc," has the same limited significance as the term 
'tJandlord" in the preceding part of the clause. If this be.so, 
then the word "landlord ” in this case refers to the ziccadars and 
as'the “tecadars’ or assignors’ interest had expired, it was not 
vested ifi the appellant at the time of his application for execution. 
On the other hand, the learned pleader for the appellant relies 
on the decision Monmotho Nath Mitter v. Rakhal Chandra 
Tewary (2), where it was said that the.section does not speak 
of the assignor’s interest, but of the landlord’s interest. It is 
contended.on behalf of the appellant that the. term ‘ landlord” 
in thé. phraége cited means the person who at the date of execution. 
is entitled to receive rent from the tenant in whatsoever way such 


right may be vested in him including the present case where the 


Jan hdlórd by the execution of the iscca, divested himself ofthe right 
to collect rent which again became vested in him on the expiration; 
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of the /tccá, This appears to us to be a reasonable view’ of the : 


section and to meet its policy which was, as we .conceive it, to 
secure that strangers to the land should not be allowed to 
speculate in decrees for rent and possibly harass the tenant and 
that the only person who could execute, was the person who at 
the time of execution was entitled by reason of a vested landlord's 
interest to demand rent, The later decision sought to distinguish 
the authority on which the lower Courts have relied on the 
ground that the determination of a lease for a term was different 
in its legal consequences from the purchase of a permanent 
tenure such as a puine and the annulment of a darputni. Weare 
unable, however, to draw any distinction of principle between 
this-and the earlier case which appears to us to, proceed on the 
ground that the landlord's interest.in section 148(4) means 
only the assignor or decree-holder's interest, We atperstote 
refer to the Full Bench the question : 

Whether by the term“ landlord’s interest" in section 148 
(4) of the Bengal Tenancy Act, is meant only the assignor or 
decree-holder’s interest or the interest of-a person entitled to 
receive rent from the tenant at the date of execution of the 
‘decree. 

Babu Foges Chandra Roy (with him Babi KaR Mohan 
Mojumdar ) for the Appellant. 


^ vis 


The referring Judges are inclined to accept the later dies 
in Monmotho Nath Mitter v. Rakhal Chandra Tewary (1), 
which I submit is the correct one. The policy of the Act is that 
the person who would execute a rent decree must be a person 
who is entitled to collect the rent. The expression  Jandlord's 
interest" “in section 148(4) means the interest of the person 
who is entitled to recieve the refit, and not the interest of the 
assignor or decree-holder, 

Section 148(4) would apply to this ‘case: ded Manarattan 
Nath v. Hart Nath Das (2). i E: 
— ' As for the case of Dwarka Nath Sen v. Fear: Mohan Sen (3), 
it: may be distinguished, as there the syaradar sold all his -rent 
"decrees to three persons, of whom = two were his Superior 
laudlords. 

Reads the definition of * landlord " in section 3(4).. 
"i: Mr. Ashghur (with him Moulvi Mohammud' Yusoof and Babu 
Saroda Piosanna Ray } for the Respondent, a 
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The interest acquired by the assignee must be the interest 
of the person obtaining the decree and making the assignment. 
Here the Accadar’s interest as landlord had determined on the 
expiration of the Acca, and could not therefore be vested in 
the assignee at the date of the application for execution. Suppose 
the assignment were made to a third party. Section 148(4) 
would be a bar to execution by him. It would make no differerice 
if the assignee were the superior landlord, and not a third party. 
The term “landlord” in the expression “ landlord’s interest " has 
the same meaning as in the preceding part of the clause. The 
case of Dwarka Nath Sen (1) was correctly decided. 

The judgment of the Court was delivered by 

Jenkins C. J.—We are of opinion that by the term 
" landlord’s interest" in section 148, clause (4) of the Bengal 
Tenancy Áctis meant the interest of the person entitled to 
receive the rent from the tenant at the date of the application 
for the execution of the decree. The result is that the appeal 
is allowed, and the execution will proceed in the usual way. 

The appellants are entitled to the costs of this Court 
including the costs of this reference and the costs in the lower 
appellate Court. We assess the hearing fee in this Court at two 
.gold mohurs for each hearing. 

A. T. M, - Appeal allowed, 
(1) (1890, 1 O. W. N. 694. 
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Before Mr. Justice Chitty and Mr. Justice Teunon. 
LAKHI NARAIN SHAW 


v 


MULTAN CHAND.* 
Letters of Administration, recooation of, application for— Locus standi to contest 
the will—Appeal against order in facour of right (o contest, if lies— 
Interlooutory order, admitting or rejecting a person as careator, appeal, 


: if lies against— Civil Procedure Code (dot XIV of 1882), section 588 (2 )— 


Civil Procedure Oude ( Aot V of 1908 ),—Creditors, if and when may contest. 
A decision by a District Judge or a District Delegate that & person has 


* no locws standi to contest the genuineness of a will amounts to a dismissal of 
„his petition and ie equivalent to a decree and an appeal lies against that 


decision. 

* Appeal from Original Decree No. 16 of 1910, inst a decree of 
G. Gordon, Esq., District Judge of 24-Pergunahs, dated the 14th December 
1209, - ; 
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Sheikh Asim v. Chandra Nath Namdas (Y) referred to, 

An appeal ley under seotion 588, (2) of the Civil Procedure Code (188%) 
against an order admitting a person as caveator under section 69 of the Probate 
and Administration Act, 4 

Abhiram Dass v. Gopal Dass (2) referred to. 

' But section 588 (2) has not been reproduced in the Oivil Procedure 
Code of 1908 and there is no provision for an appeal in a osse where the 
Distriot Judge or District Delegate deotdes that a person has looxs standi to 
contest 8 will. 

Where it is alleged that probate of a will was obtained in fraud of creditors 
and specially where the alleged will was put forward a long time (8 years in 
this case) after the death of the alleged testator, the oreditors can, and ought 
to be given an opportunity to, oppose the grant of probate or apply to have 
it revoked, as their interests are so largely affected by it. 

Nilmoni Singh Deo v, Umanath Mookerjes (8), Sheikh Azim v, Chandra Nath 
Namdas (1) and, Kishen Dai v. Batyendranath Dutt (4) referred to. 

Appeal by the Opposite party. 
Application for revocation of Letters of Administration with 

a copy of the will annexed on the ground that the will was a 
forgery and put forward to defraud creditors. 

The facts of the case appear from the judgment. 
Babu Bipin Behary Ghose (IT) for the Appellant. 
Babus Sarat Chandra Roy Chowdhury and Charu Chandra 

Bhattacharjee for the Respondent. C. A. V, 


The judgment of the Court was delivered by 


Chitty J.—This appeal arrises out of an application by the 
respondents for the revocation of the grant of Letters of 
Administration, with a copy of the will annexed, to the estate 
of Behari Lal Shaha. Behari Lal Shaha died on 17th March 
1901 leaving three sons Sokhi Lal, Lakshmi Narain, and Hari 
Narain, a widow and two. daughters. Sokhi Lal had attained 
majority at the date of his father’s death, while the other two 
sons were minors. Hari Narain died a minor and unmarried, 
Sokhi Lal carried on his father’s business and became very 
heavily involved in debts. The respondents, whose firm name 
is Multan Chand Doga, obtained a decree against him on the 
Original Side of this Court for Rs. 5,270 and costs, and applied 
for execution. It does not appear that any property has been 
actually attached. On 27th March 1909, the appellant Lakshmi 
Narain, alleging that be had recently come of age, applied fot 
Letters of Administration to the estate of his deceased father, 
"and propounded a will said to have been executed by Behari 
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Lal Shaha on 15th March 1901, two days before he died. That 
‘will if genuine would have the effect of depriving Sokhi Lal 
of a very large share of his inheritance. A grant of Letters of 
Admihistration with a copy of the will annexed was made to 
the appellant on 26th June 1909, and on zoth September 1909, 
the respondents applied for a revocation of that grant. on the 
‘ground that the appellant was still a minor when it was made, 
and that the will was a forgery, put forward solely to defraud’ 
‘the creditors of Sokhi Lal. On 14h December 1909 the District 
‘Judge held that the respondents had a ocus standi to contest 


the will and against that order this appeal is preferred. A 


preliminary objection was taken that no appeal lies against such 
van order, which is: merely interlocutory. . We are inclined to 
think that objection is well-founded. Section 86 of the -Probate 
and Administration Act V of 1881 provides that ‘every ‘order 
made by a District Judge or District Delegate by virtue of the 
powers hereby conferred upon him. shall be subject to appeal 
to the High Court under the rules contained in the Code of 
Civil Procedure applicable to appeals?! Had the decision ‘been 
the other way, it would have amounted to a dismissal of the 
respondent's petition and would have been equivalent to a 
decree, in which case an appeal would lie: see Sheikh Azim v. 
Chandra Nath Namdas (1). In Abhiram: Dass v. Gopal Dass (2) 
it was held that an appeal would lie under section 588 (2) of 


.the Civil Procedure Code, 1882 against an order admitting a 


person as caveator under section 69 of the Probate and 
Administration Act. But section 588 (2) has not been reproduced 
‘in the Civil Procedure Code of 1908, and we cannot find any 
„provision for an appeal which would meet this case. It is however 
unnecessary to discuss the question further as we are of opinion 
that the appeal must fail on other grounds. In Nilmoni Singh 
‘Deo v. Ümanath Mookerjee (3), their Lordships of the Judicial 
"Committee after commenting on the earlier .cases remarked, 
at page 27, “ Assuming that a purchaser (from the-heir) can 
oppose the grant of probate or apply to have it revoked (which 
‘their Lordships do not decide) they entertain grave doubts 
‘whether an attaching creditor can do so, at least in a case which 
ds not founded on the ground that the probate has been obtained 
4n fraud of creditors." That is precisely the ground on which 
the responvents. base their present application, as it was in the 
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cases of Shetkh Asim v. Chandra Nath Namdas (1), above 
cited, and Kishen Dai v. Satyendra Nath Dutt (2). This last 
case was very similar in its facts to the one before us, but here 
we have the additional circumstance that the alleged will was 
not put forward until 8 years after the death of the appellant’s 
father. Itis only right that the creditors of Sokhi Lal should 
be heard in the matter of this grant, as their interests are so 
largely affected by it. We accordingly dismiss this appeal. 
The respondents must have their costs. We assess the hearing 
fee at 5 gold mohurs. The ‘record should be sent down at 
once, in order that the proceedings before the District Judge 
should be continued without further delay. 

This judgment. will govern appeals 3, 14 and 15 of 1910, 
which are also dismissed, but as the respondents in these appeals 
have not appeared it is unnecessary to make any order as to costs, 


H. P. C Appeal dismissed. 
. (1) (1804) 8 O. W. N, 748, (2, (1901) I. L. R. 28 Calc, 441. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
A Beacheroft. 


SIDHU SAHU AND OTHERS 
i 


GOPI CHARAN DAS.* 


Trust—Party— Civil Procedure Code (Act XIV of 1888), Seo, 437, scope of— 
Trust deed—No property vesting in trustee—Deed obtained by fraud, if to 
be avoided—Breach of trust — Estoppel ; 


Section 437 of the Code of Ofvil Procedure is an enabling provision. It 
entitles the trustees to represent the beneficiaries and it states that ordinarily 
it shall not be necessary to make them parties to the suit, though the Court 
may, for special reasons, order them or any of them to be joined as parties, 

A‘deed under which no interèst in property is vested in the ttustee,. is 
not a deed of trust; though desoribed as such in the deed. 

A deed liable to be challenged on the ground that it was obtained from the 
donor by fraud, undue inflaence and coercion, is operstive till avoided within 
the period prescribed by Articole 01 of the first schedule of the Limitation Aot. 

It is not necessary for a party to a deed to have it formally set aside, if 
from its inception it is vold and of no effect; or if subsequently its effect has 
been spent and it doea not in any way affect the interest of the plaintiff, 

- ` A trustee of an endowment may commit a breach of trust and still may be 
estopped as against a bona fide transferee for value without notice of the breach 
of trust, although the beneficiaries may not be estopped by the improper 
conduct of the trustee. l , 

: * Appeal from Appellate Decree No. 1419 of 19f0, against, the decree of 
R. L. Rosa, Esq., District Judge of Outtack, dated the 22ad March, 1910, affirming 


that of Babu Jogendra Nath Mukerjee, Subordinate Judge of Cuttack, dated th 
26th April 1809. ^ ` ; T ib a - nee y 
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Appeal by the Defendants. 

Suit for declaration of marfatdari title to an endowed 
property and for recovery of possession thereof, 

The disputed property belonged to certain idol. One 
Brojo Mohon Das, the last audhskary, was the spiritual father 
of the plaintiff. On his death in 1882, the plaintiff, though an 
infant, succeeded him as audA:&ary, and during his minority the 
endowment was managed by his spiritual uncle, Kanhu Charan 
Das. The plaintiff alleged that on attainment of majority, he 
attempted to take possession of the endowment and to manage 
on his own behalf, but objection was raised: by Kanhu. The 
result was that on the 3rd March, 1899 the plaintiff executed an 
ekrarnama by which he recognised the right of the appellants 
to intervene in the appointment and removal of the audhtkary 
of the endowment. Subsequently a dispute arose between the 
plaintiff and Kanhu and the former found it necessary to execute 
a trust deed on the 14th March, 1906 in favour of Jagat and 
Sashi Bhusan under which they bacame entitled to manage the 
endowment for five years. The plaintiff commenced the present 
action on the 23rd March 1908 for declaration of his title and 
for recovery of possession. The Courts below decreed the suit. 

Babus Harendra Narain Mitter and Susi] Madkub Mallik” 
for the Appellants. 

. Dr. Rash Behary Ghose, Babus Golap Chandra Sarkar, 
Provas Chandra Miller, Sures Chandra Chakravarté and 
Rishindra Nath Sarkar for the Respondent. CoA Vs 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of the defendants 
in a suit for declaration of what has been called marfaidari title 


to an endowed property and for recovery of possession thereof. 
The case for the plaintiff is that the disputed property belonged 


‘to an idol Sri Kunjbehary Thakur, that Brojo Mohon Das, the 


last audhtkary, was the spiritual father of the plaintiff, that upon 
his death in 1882 the plaintiff, though an infant, succeeded him 
as audhtkary, that during his minority the endowment was 
managed by his spiritual uncle Kanhu Charan Das, On attain- 
ment of majority, the plaintiff alleges, he attempted to take 
possession of the endowment and to manage it on his own behalf, 
but objection was raised by Kanhu Charan Das. The result was 
that on the 3rd March 1890 the plaintiff executed an ekrarnama 
by, which he recognised the. right of the defendants (now 
appellants) to intervene in the appointment and removal of the 
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‘aidhikary of the endowment. The story for the plaintiff is that 
he subsequently obtained possession and continued as’ audhtkary 
for many years. His name was registered in 1902; but by some 
mistake of the officers in the Collectorate, the name of Kanhu 
Charan Das was also retained in the register. This led to 
disputes, and the plaintiff found it necessary to execute a trust 
deed on the 14th March 1906 in favour of Jagat Bullabh Ghose 
and Sasi Bhusan Rai under which they became entitled to 
manage the endowment for five years, The plaintiff commenced 
the present action on the 23rd March 1908 for declaration of his 
title and for recovery of possession. The Courts below have 
concurrently decreed the suit. That decree has been challenged 
here, on behalf of the defendants, substantially on two grounds ; 
namely, first, that the suit is barred, as the requirements of 
“section 437 of the Code of Civil Procedure of 1882 have not beet 
fulfilled; and, secondly, that in view of the terms of the 
ekrarnama of the ard: March. 1890 which is binding upon the 
plaintiff till set aside and also in view of subsequent events, the 
plaintiff is not entitled to be restored to possession as audhzkary, 

In so’ far as the first of these grounds is concerned, there 
äs in our opinion no substance in it. Section 437 provides,—we 
quote only so much of the section as may be,.taken to have any 
application to the case, before us—that in all suits concerning 
property vested in a trustee, when the contention is between 
persons beneficially interested in such property and,.a third 
person, the trustee shall represent the persons so interested and 
it shall not ordinarily be necessary to make them parties to the 
guit; but the Court may, if it thinks fit, order them or any 
of them to be made such parties. This section is obviously of 
no assistance to the defendants for two reasons. In the first 
place, the section is an enabling provision. It entitles the 
trustees to represent the beneficiaries and it states that ordinarily 
it shall not be necessary to make them. parties to the suit, 
though the Court may for special reasons order them or any 
of them to be joined as parties. In the second place, it is clear 
that the deed of 1906, which has been described as a deed of 
trust, is not strictly of that character, because it does not vest 
any interest in the disputed properties in the so-called trustees. 
Notwithstanding -the provisions of section 437, sns the 
suit is maintainable as framed. 

In so far as the second ground ig concerned, it is, in our 
opinion, well-founded ‘and must ‘prevail. The case for the 
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pisc defendants is that the e£rarmamah of the 3rd March 1890 is 
‘1913, binding and operative till set aside in an appropriate . proceeding. 


Sidhu 8 Bahu In the Courts below the plaintif impeached the validity of the 

instrument on the ground that it had been obtained from him 

by fraud, undue influence and coercion. It is manifest that 

M d ifthe deed isliable to be challenged on any such ground, it is 
operative till avoided within the period prescribed by Art. 91 
of the second Schedule of the Limitation Act. , In this Court, 
however, the validity of the deed has been assailed on two new 
grounds. It has been contended, in the first place, that the 
execution of the deed amounted toa breach of trust and that 
therefore it is open to the plaintiff to repudiate the instrument 
‘without proceedings taken to vacate it, It has been contended, 
in the second place, that the deed as a matter of fact never came 
into operation and that consequently it is needless for the plaintiff 
to have it formally set aside. 


I 
Gopi Charan. 


It may now be taken to be well-settled by a series of decisions 
of the Judicial Committee that it is not necessary for a party to 
a deed to have it formally set aside if from its inception it is 
void and of no effect ; or if subsequently its effect has been spent 
and it does not in any way affect the interest of the plaintiff. 
It is sufficient, in«support of this proposition, to refer to the cases 
of Gnansambanda wv. Velu Pandaram (1), Mal&argun: v. 
Narhari (2) and Maharani Beni Pershad Koeri v. Dudh Nath 
Ray (3). These cases show that where a deed has been executed 
which is beyond the legal competence of the executant and is 
ab initio void and ineffectual, steps need not be taken to avoid - 
it formally. This raises the question, whether the eérarnamah 
of the 3rd March 1890 is a deed of this description, As we 
have already stated, the effect of the instrument is to recognise 
the authority of the defendants to intervene in the matter of 
appointment and removal of the audhikary of the endowment. 
If it be taken for granted that this is a maurast math and that 
the audhtkary is appointed upon nomination of the Mohunt, 
it may be conceded that the effect of this deed is to interfere 
with the constitution of the trust. It is worthy of note, however, 
that the deed does not purport to confer any authority upon 
the defendants to deal with the property of the endowment, 
lt states expressly that neither the plaintiff nor the defendants 

(1) (1899) L. R. 27 I A. 69; I. L. R. 23 Mad, 271. 


(2) (1899)1 b. R. 261. A. 216; T L, R. 26 Bom, 837. 
(8) (1900) L, B, 27 I A 216; I. L, B, 27 Calo. 156. 
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would be competent to deal with the property in any manner. 
Strictly speaking, therefore, the deed cannot be treated as an 
instrument by the execution whereof the plaintiff committed 
a breach of trust. But even if it be assumed for a moment 
that the plaintiff did commit a breach of trust, it does not 
follow that the plaintiff is entitled to ignore it. It was 
broadly contended on behalf of the respondent that a trustee 
who had committed a breach of trust is entitled to repudiate 
his deed, and in support of this proposition reliance was placed 
upon the case of Newsome v. Flowers (1) That decision, 
however, is of no assistance to the respondent, because it merely 
athrms the proposition that trustees cannot set up as against 
their ces zue que trust the adverse title of third parties, Reliance 
was also placed upon the cases of 'uggutmohinee Dossee v. 
Sookhemoney Dossee (2, Mallika Dast v. | Ratanmani 
Chakervarti (3) and Mahanth Ramji Dass v. Lachhu Dass (4). 
But these cases also are clearly distinguishable. In the first 
case, the Judicial Committee laid down that a trustee was not 
estopped to prove the true nature of the endowment when he 
sought to prevent a repetition of abuse of the trust; in other 
words, the mere circumstance that he had on a previous occasion 
committed a breach of trust did not disentitle him to prevent 
a repetition of that abuse. In the second case, it was ruled 
by this Court that a mortgage of trust property which has been 
improperly executed may be questioned in a suit brought to 
enforce the security. It is worthy of note, however, that in 
this case the facts were known to the mortgagee, and in fact the 
true nature of the property sought to be alienated appeared 
on the face of the mortgage instrument. Inthe third case, 
it was held by this Court that when an ekrarnamah has been 
improperly executed by a trustee of an endowment, the validity 
ofthe instrument may be questioned by his successor in office, 
The principles recognised in these cases are clearly of .no 
assistance to the respondents. On the other hand, it was laid 
down in the case of Gulzar Ali v. Hida Ali (5) that a trustee 
of an endowment may commit a breach of trust and still may 
be estopped as against a dona fide transferee for value without 
notice of the breach of trust, although the beneficiaries may not 
be estopped by the improper conduct of the trustee, In the 
case before us, it is conceivable that the ekrarnamah of the 


(1) (1881) 8) Bear. 481, (8) (1897) 1 0. W. N. 498. 
(2) (1871) 17 W., R. 4L. (4) (1992): 7.0, W. N 146. = 
(8), 33; 1, L & 6 ALL 24, 
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ard March 1880 is liable to be impeached by the beneficiaries 
ofthe trust. It is also conceivable that the e£rarnamah may 
be. successfully challenged by the successor in office of the 
present plaintif. But we are clearly of opinion that the 
ekrarnamah is binding upon the plaintiff if it really bears the 
character of a deed executed for settlement of disputes. The 
case for the defendants is, and that is practically not disputed 
by the plaintiff, that shortly after the plaintiff attained majority, - 
there were disputes as to his right to the math, and he entered 
into this e&rarnamah with a view to purchase peace, It has 
also been found by the Subordinate Judge that the defendants 
materially assisted the plaintiff to have his name registered iin 
the collectorate. Consequently, if it-is ultimately found that the 


ekrarnamah was executed in settlement of a dona fide dispute, 


it must be held binding upon the plaintiff, with the result that 


ifthe plaintiff has .deliberately broken the contract mentioned 


in the ekrarnamak, he is liable to bear the consequence thereof. 
In this view, it is essential that the circumstances under which 
the ekrarnamah was executed should be investigated by the 
District Judge. This brings us to the second ground upon 
which the validity of the e&ratnamah has been assailed, 

It has been contended that the ekrarnamah never came 
into operation, that the instrument remained inthe custody 
of the plaintiff and that the defendants failed to carry out 


their engagements under the agreement. This part of the 
-case has not been properly considered by the District Judge. 


No. doubt, if it is found that the e#rarnamah never came into 
operation by reason of circumstances which have not yet been 


„explained, it is not obligatory upon the plaintiff to carry out 


its terms and the defendants are not entitled to enforce its 
terms, But if the ekrarnamah is found to be an operative 


. instrument, the next question will require consideration, whether 


by reason of what has subsequently happened, namely, the 
execution of the deed of trust on the 4th March 1906 and the 
execution of a mortgage in favour of the daughter of one of 
the trustees, the plaintiff has forfeited his right to the office of 
audhicary. This aspect of the case must be examined by the 
District Judge. 

The result is that this appeal is allowed, the decree of the 


. District Judge set aside and the case remanded to him in 


order that the-questions just mentioned may be reconsidered, 
Jf it is found that the ekrarnamah never came ito-ogeration 
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Or that the e&varnamah is not otherwise binding upon the 
plaintiff, he will be entitled to succeed, and no question as to 
whether the plaintiff has or has not forfeited his right to the 
office of audibhary by reason of general misconduct can be 
investigated in the present litigation. The question of the effect 
of the execution of the trust-deed and of the mortgage will arise 
for consideration, only if it is found that the e£rarzama is binding 
upon the plaintiff. The District Judge will be at liberty to 
take further evidence in elucidation of the questions raised; 
such evidence may be taken by himself or -by the Subordinate 
Judge under his direction and submitted with his finding thereon, 


The costs of this appeal will abide the result. 
A. T. M. Appeal allowed : case remanded, 


Before Sir Asutosh Mookerfee, Knight, Fudge, and. Mr. Justice 
Holmwood. 
RAM NARAIN SINGH 


v 


LACHMI NARAIN DEO.* 

Chota Nagpur Tenamoy Act (VI of 1908 B.O ) Secs. 81, 91—Omert's power 
to ascertain matter before filing of written statement—Ciril Court's 
jurisdiction, when ousted—Commission of waste or damage— Halief. 

Before clause (a) of the first sub-seotion of section 01 of the Chota Nagpur 
Tenaney Act can be applied, the Court must ascertain what matters are in issue 
between the parties, 

The Court may sometimes be in a position to ascartain the matter in 
question in the suit, before the issues have been framed, and even before the 
written statements bave been filed; though, ordinarily, this can be done only 
after the pleadings have been filed. 

Clause (5) of the first sub-section of section’ 91 of the Chota Nagpur 
Tenancy Act, does not refer to a suit where the question of the status of the 
tenant arises only incidentally for consideration. 

Difference between clauses (a) and (5) pointed out. 

Section 81, clause (n) of the Chota Nagpur Tenancy Act does not include 
coal contained in a mine which has not yet been opened. 

Every presumption shall be made in favour of the jurisdiction of a Civil 
Court and that it shall not be taken away except by express words or by 
necessary Implication. 

Section 91 of the Chota Nagpur'Tenanoy Act, where it is applicable, 
merely provides that the Civil Court shall not entertain a suit of a particular 
description, That does not mean that the auit, if instituted, shall be dismissed, 
The proper course to follow in auch a contingency, is to adjourn the trial of 
the suit till the final publication of the record of rights. 

Under the proviso to the first sub-section to section 91 of the Chota 
Nagpur Tenancy Act, the plaintiff is entitled merely to prohibit the continuance 

* Appeals from Original Decrees Nos: 52 to 55 of 1911, against the decrees 


of Babu Barat Ohandra Pal, Subordinate Judge of Hazaribagh, dated the 
14th Novembér, 1910, : 
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of waste or damage ; he cannot demand a prohibition of the commission .of 


„the waste or damage. Under that proviso, no relief can be granted either 


by the appointment of a Receiver or by the grant of a temporary injunction. 
Appeals by the Plaintiff. 
Suit for recovery of possession of Jand, for damages, for 


` perpetual injunction and for incidental reliefs. 


Tbe material facts and arguments are stated. in the 


judgment, 


Dr. Rask Bekary Ghose, Babus Basant Coomer Bose, 


' Biraj Mohan Mojumdar, Provas Chandra Mitter and Sustl 
Madhab Mullick for the Appellant. 


Mr. B. Chakrabarty, Babus Ram Charan Mitra and 
Monmatha Nath Mukherjee for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff, 
the Raja of Ramgarh, in a suit for recovery of possession of land, 
for damages, for perpetual injunction and for incidental reliefs, 
The first eight defendants are alleged to be satgrrdars under 
the plaintiff. The ninth defendant is the manager of the estate 
of the first eight defendants under the Chota Nagpur Encumbered 
Estates Act of 1876. The remaining defendants, ten in number, 
are members of the firm of Bird and Company who have obtained 
a prospecting lease from the manager with a view to open up 
mines and quarries. The case for the plaintiff is that the 
jaigirdars are incompetent to grant a lease or a license in respect 
of mines and quarries asthey had no underground rights whatever ; 
he further asserts that the ja:girdars held under the condition 
that if they failed to pay rent according to the. prescribed 
instalments or disputed lawful orders and rules, the villages would 
be forfeited. It is also stated that the defendants have granted 
a prospecting lease in respect of a village named Damri which 
is not included in their ;yatgir. On these allegations, the plaintiff 
seeks a decree’ for ejectment and mesne profits; he further 
prays that a perpetual injunction may issue on the lessee 
defendants restraining them from prospecting for coal and from 
opening mines and quarries. There is also a prayer for the 
issue of a temporary injunction and for the appointment ofa 
Receiver pendente Hte. The suit was commenced on the 8ih^ 
October 1909. The, defendants entered appearance and from 
time to time obtained adjournments to enable them to file their 
written statements. No written statement, however, was filed ; 
and on the 9th August 1910, the defendants took exception to the 
competency of the suit onthe ground that it was barred under 
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section gt of the Chota Nagpur Tenancy Act of 1908. The 
Subordinate Judge gave effect to this objection and dismissed 
the suit with costs. The substantial question in controversy 
in this appeal, consequently, is whether the suit as framed is 
barred under that section. 


Section 91 provides that when an order has been made 
under section 80 or under any law in force before the 
commencement of the Act directing the preparation of a record- 
of-rights, then, notwithstanding anything contained in thé 
preceding section of the twelfth Chapter of the Act, no Deputy 
Commissioner or civil Court shall, until six months after thé 
final publication of the record-of-rights, entertain any suit of 
application in which there is in issue, either directly or indirectly, 
the existence or non-existence, in the area to which the record? 
of-rights applies, of any right referred to in clause (s) of 
section 81 or for the alteration of the rent or the determination 
of the status of any tenant in such area. In the case before us, 
it is not disputed that in respect of a portion only of thé 
subject matter of the litigation, an order has been made for 
the preparation of a ‘record-of-rights. It is obvious; therefore, 
that if the construction adopted by the Subordinate Judge bé 
well-founded, the objection to the competency of the suit is 
valid only in respect of a portion of the disputed property: 
From this point of view, the suit ought not to have been 
dismissed in its entirety. 

The real question in controversy, however, is, whether the 
objection is valid in respect of any portion of the subject-matter 
of the litigation. On behalf of the appellant, it has been 
contended that neither clause (a) nor clause (4) of the first 
sub-section of section 91 is applicable—not clause (a), first, because, 
as the defendants have not yet filed their written statement, 
it is impossible to ascertain what matters are in issue between 
the parties to the suit, and, secondly, because none of the questions 
covered by clause (z) of section 81 arises directly or indirectly 
for determination in the suit as framed: nor, clause (2), because 
the suit cannot be deemed as one for alteration of the rent or 
the determination of the status of any tenant in such area. 


In so far as clause (a) is concerned, it plainly does not 
present any bar to the maintainability of the suit; Before that 


‘clause can be applied, the Court must ascertain what matters 


are in issue between the parties. Here the plaintiff has. made 
allegations which have not yet been challenged by the defendants, 
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No doubt, the plaintiff apprehends that upon certain points his 
case will not be acceptable to the defendants. But that does 
not, with any approach to certainty, indicate what will ultimately 
be the actual matters in issue between the parties. It may be 
conceded, as explained in Gobind Mohun Doss v. Kunja Behary 
Moss (1), that the Court may sometimes be in a position to 
ascertain the matters in question in the suit, before the issues 
have been framed, and even before the written statements have 
been filed ; though, ordinarily, this can be done only after the 
pleadings have been filed. Let it be assumed, therefore, for 
a moment, that clause (s) may be applied before the written 
statement has been filed by the defendant; the question still 
remains, whether any of the matters covered by clause (n) 
of section 81 will be in controversy directly or indirectly in this 
litigation. Now, section 81, clause (5), refers to the right of any 
person, whether a landlord or tenant or not, to take forest pro- 
duce from jungle-land or waste-land or to graze cattle on any land 
in any village in the area to which the record-of-rights applies. 
The term ‘forest produce’ is defined as follows in section 3 
clause (XI). “Forest produce, unless there is anything repugnant 
in the subject or context, includes the following, whether 
taken from a forest or not, that is to say, peat, surface-soil, rock 
and minerals including iron-stone, coal, clay, sand and lime-stone 
(when taken by any person for his own use).” It is plain that 
clause (72) of section 81 does not include coal contained in a mine 
which has not yet been opened ; such coal cannot be described 
in any sense of the term as forest produce from jungle-lands or 
forest-lands. It has been suggested, however, that the extended 
meaning given to the expression forest-produce in clause (e) 
of section 3 shows that coal may be included thereunder. This 
argument is obviously unfounded, Clause (2) mentions 
peat, surface-soil, rock and minerals (including iron-stone, coal, 
clay, sand and lime-stone, when taken by any person for his 
own use). It cannot be resonably argued, nor, indeed, has it 
been seriously contended, that the lessee defendants, when they 
open a mine, can be deemed to take coal for their own use; 
the clause refers obviously to minerals lying on the surface of 
the soil which may be taken by any person, tenant or not, 
It is clear, therefore, that the right mentioned in clause (7) of 
section 81 cannot be directly or indirectly in controversy in this 
litigation; and this is the view which commended itself to the 
Subordinate Judge. 
(1) (1809) 10 0, L, J.,407 (411), 
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In so far as clause (2) is concerned, it has not been suggested 
that the suit is one for alteration of the rent. But it has been 
argued that the suit is one for determination of the status of a 
tenant in an area in respect of which preparation of the record- 
of-rights has been directed. In this connection, we must not 
overlook a remarkable difference in the phraseology of the two 
clauses (a) and (4). Clause (a) speaks of a suit in which there 
is in issue either directly or indirectly the existence or non- 
existence of certain rights. Clause (4), on the other hand, speaks 
of a suit for the determination of the status of a tenant, This 
difference in phraseology must be taken to have been intentional. 
Clause (2), therefore, does not refer to a suit where, as here, the 
question of the status of the tenant arises only indirectly for 
consideration. In no sense of the term, can the present suit be 
deemed a suit for the determination of the status of the 
defendants as tenants under the plaintiff; nor can the question 
raised be regarded as a question about the status of the 
defendants as tenants. There is no question that the defendants 
are Jatzirdars and the lessees under them cannot obviously have 
higher rights than their lessors. The different classes of tenants 
recognised by the Chota Nagpur Tenancy Act, are defined in 
section 4, and, it is.clear that, in the present case, the plaintiff 
does not invite the Coürt to determine to which of these classes 
the tenancy of the defendants belongs. The real point in 
controversy is, whether the defendants as sazgirdars possess any 
mining rights; to put it plainly and broadly, the question is, 
whose property is the under-ground coal? The plaintiff asserts 
that the defendants as jaigirdars do not possess any mining rights, 
What position will be taken up by the lessees defendants has 
not been: disclosed by them up to to the present stage; but 
if we assume that their contention will be that the /argirdars 
defendants were entitled to the coal, it cannot be successfully 
argued that the suit is for the determination of the status 
of the defendants as tenants. The conclusion follows that 
neither clause (a) nor clause (2) of sub-section (1) of section 91 
bars the suit as framed. In this connection, we must remember 
that, as pointed out in the case of Muvyula Seetham Naidu 
v. Doddi Rami Naidu (1), it is an elementary principle of law 
that every presumption shall be made in favour of the jurisdiction 
of a civil Court and that it shall not be taken away except by 
express words or by necessary implication. See also Winter v, 


(1) (1909) I, Ly B, 83 Med, 208, - F 


343 


OIVIL. 
1912. 
Ram Narain 
Lach mi N arain, 


Lo 


Moolerjes, J, 


Ld 


$44 TH bALOUTPA Law JOUÀNAL. [Vor XVII. 


OIVIn. Attorney General (1). In the case before us, the jurisdiction of 

1913, the civil Court has not been taken away by the express words 

Rasa Naai of the statute nor can it be deemed to have been taken away 

v. by necessary implication. On the other hand, it is extremely 
Lachmi Narain. 


ae unlikely that the Legislature should have intended that questions 

Mookerjec, J. of this description should be determined by the revenue 

mn authorities under section 81 of the Chota Nagpur T«nancy 
Act of 1908, 

We may finally observe that even if the view taken by 
the Subordinate Judge had been well-founded, he ought not 
to have dismissed the suit. Section 91, where it is applicable, 
merely provides that the civil Court shall not estertatn a suit 
of a particular description. That does not mean that the suit 
if instituted shall be dismissed. The proper course to follow 
in such a contingency is to adjourn the trial of the suit till the 
final publication of the record-of-rights, The view we take 
is supported by the principle recognised in Rendell v. Blair (2), 
Asmat Ali v. Lalli Begum (3), Alimuddin v. Hira Lall (4), 
J'ejari v. Balkrishna (5), Bandov. Fambu (6), Fagat Tarini Dasi 
v. Naba Gopal Chaki (7) and Sarat Chandra Banerjee v. Apurba 
Krishna Roy (8), and does not militate against the decision in 
Chandulal v. Awad (9). The Subordinate Judge plainly failed 
to appreciate the true nature of the suit ; and when he considered 
that the proviso to the first sub-section of section 91 of the 
Chota Nagpur Tenancy Act afforded ample relief to the 
plaintiff, he overlooked that the plaintiff could thereunder 
obtain relief only when waste or damage had been actually 
committed. The plaintiff is entitled under that proviso merely 
to prohibit the continuance of waste or damage; he cannot 
demand a prohibition of the commission of the waste or damage; 
It is further clear that under the proviso no relief can be granted 
either by the appointment of a Receiver or by the grant ofa 
temporary injunction. The suit, in our opinion, is in its essence 
a suit for recovery of possession of land; and, although, 
incidentally, in the course of the trial, questions may arise 
as to the rights of the defendants as jatgirdars, the suit is 
clearly not barred under section 91 of the Chota Nagpur 
Tenancy Act. 

(1) (1876) L. R. 6 P, O. 376, 880, 
(2) (1890) 46 Oh. D, 189 (167). (6) (1910) 12 Bom. L. R., 801, 
(B) (1881) I. L, B, 8 Calo, $22. (7) (1907) I. L. R, 81 Galo. 305 (811). 
(4) (1895) I. L. R. 23 Calo, 87. (8) (1011) 140, L. J, 55, 
(6; (1892) I, L. B. 17 Bom, 109, (9) (1896) I. L. R. 21 Bom, 851, 
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The result is that this appeal is allowed, the decree of the 
‘Subordinate Judge set aside and the case remitted to him in 
order that it may be tried on the merits. 
‘entitled to his costs in this Court. We direct under section 13 
of the Court.fees Act that the Court-fees paid on the 
Memorandum of Appeal be refunded to the appellant. 
It is conceded that this judgment will govern the other appeals 
(R. A. 53 to 55 of 1911). Similar orders will be drawn up in 
each of them, 
As the suits were instituted so far back as the 8th October 
1909, the Subordinate Judge will take up the cases for disposal 
as early as practicable, Let the records be sent down at once. 


Appeals allowed. 


The appellant is 


A. T. M. 
FULL BENCH. 


Before Str Lawrence S enkins, K: C. 7. E., Chief Fustice, 
‘Sir Richard Harington, Bart, Fudge, Mr. Fustice Stephen, 
Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Holmwood. 


HAR PRASAD DAS 
v. 
KING-EMPEROR.* 


Jurisdiction— High Court——Order passed by revenus Court undar Sao. 476 of 
Criminal Procedure Code (Aot V of 1898) — Revision— Criminal Procedure 
Code (Act V of 1898), Seo, 430 — Civil Procedure Coda (Act V of 1908), 
Seo. 115— High Oourte Act (24 and 25 Viot, C. 104), Seos. 14, 15, 


In the case of an order passed under section 476 of the Code of Criminal 
Procedure by a civil or revenue Court, section 439 of the said Oode has nO 
application and the High Conrt can exercise the powers of revision under 
section 115 of the Code of Civil Procedure or under section 15 of the High 
Courts Act. The Bench exercising criminal jurisdiction, cannot, as such, 
deal with the matter, but the Judges composing that Bench may do so, if 
authorised by the Chief Justice under section 14 of the High Courts Aot. 

Kaliprosad Ohatterjeo v. Bhuban Mohini 
Gopal Barik (2) approved on the point. E 

An order made under section 476 of the Criminal Procedure Code by a 
Settlement Officer dealing with proceedings under Chap. X of the Bengal 
Tenancy Act, was not, therefore, open to revision under section 439 of the 
Oriminal Procedure Code, but might be examined under section 115 of the 
Civil] Procedure Code or under section 15 of the High Courts Act. 

* Full Bench Reference in Criminal Revision No. 631 of 1912, against the 
order of the Magistrate of Shahabad, dated the 26th April, 1912, 
¢1) (1903) 8'O, W. N. 78, (3) (1806) I. L. R. 94 Calc, 42, 
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The petitioner Har Prasad Das was the landlord ofa village 
called Hirdai Sarai, situate in the District of Shahabad, in respect ` 
of which Survey and Settlement proceedings were instituted 
under Chapter X ofthe Bengal Tenancy Act in 1911. At the 
time of attestation in the said proceedings, a dispute arising 
between the petitioner and the tenants as to the rate of rent and 
other matters, the petitiouer's fekst/dar produced before the 
Assistant Settlement Officer certain papers on behalf of the 
petitioner, of which the tenants denied the genuineness, There- 
upon the Assistant Settlement Officer held an equiry and as a 
result thereof, found the papers to be forged. The Assistant 
Settlement Officer then ordered proceedings to be drawn up 
against the petitioner and the /eAsr/Zar under section 476 of the 
Criminal Procedure Code. The proceeding against the petitioner 
was afterwards modified, and an amended proceeding was drawn 
up, calling on the petitioner to show cause why he should not be 
prosecuted under sections 467 and 471, read with section 108, 
Indian Penal Code, and also under sections 193 and 196, read 
with section 109, Indian Penal Code. After hearing the 
petitioner, the Assistant Settlement Officer directed prosecution 
of the ¢ehsildar under sections 467, 471, 193 and 196 of the 
Indian Penal Code and the petitioner for abetment of offences 
under the said sections, The petitioner then appeared before 
the Magistrate. On the 26th April, the Magistrate passed the 
following order: “List of witnesses received. Summon accused 
Har Prasad Das (feAstldar) under sections 467, 471, 193 and 196 
Indian Penal Code, for 9th May. Summon also prosecution 
witnesses for that date.” * j 

A Rule was issued by the High Court in its Criminal’ 
Revisional jurisdiction, on an application under section 439 of the 
Criminal Procedure Code against the order of the 26th April. 

The Rule came on for hearing before Holmwood ‘and 
Imam JJ, who referred the matter to a Full Bench by the 
following : 

ORDER OF REFERENCE. 3 

Holmwood J.—The question has arisen on a Rule issued 
by us to show cause why an order made under section 476, 
Criminal Procedure Code, by the -Assistant Settlement Officer 
jn the Shahabad District should not be set aside, whether the 
Criminal Bench has jurisdiction to interfere with the orders of 
civil and revenue Courts made under that section. The rulings 
are very conflicting on the point and it seems necessary to have . 
the matter settled by a Full Bench. - The difficulty has baen got 
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over on: more than one occasion by the appointment of a Special 
Bench by the Chief Justice to hear such applications, but it is 
obvious that this causes unnecessary delay and embarrassment 
to applicants, and there seems to be no reason why the matter 
should not be settled once for all. 


Our own view of the matter in a recent case was that there 
was no question as regards the jurisdiction of the High Court 
in sanctions under section 195. There it is expressly laid down 
that any sanction given or refused under this section may be 
revoked or granted by any authority to which the authority 
giving or refusing it is subordinate, and in the case of an 
Assistant Settlement Officer the Special Judge would in the 
first instance deal with the matter and in the event of its going 
further the civil Bench of the group to which the case belonged, 
“It is the settled practice in this Court to treat cases under 
section I95 by way of appeal and no question as to the revisional 
powers of the Court or the powers under the Charter arises. 


But under section 476 the matter is on a wholly different 
footing. To begin with there is a conflict whether the High 
Court in dealing with orders under section 476 acts under its 
revisional powers by virtue of section 439 or whether it only 
interferes under section 15 of the Charter. The most recent 
practice has been to discourage references from District Judges 
onthe ground that such orders could not be dealt with in 
Revision and District Judges have uniformly refused to refer 
such questions to us and have directed the aggrieved party to 
move this Court direct. 

In a recent case a civil Bench of this Court issued a rule 
against an order under section 476 aud directed the party to 
move the criminal Bench for stay of criminal proceedings in the 
Magistrate’s Court. This appeared to usto be the proper and 
reasonable procedure assuming as we did assume for the purposes + 
of that case that this Court could only interfere with the civil 
Court’s order under the Charter or under section 115, Civil 
Procedure Code. The rulings of this Court to which we desire 
to draw attention are: 

(1) The case of Xali Prosad Chatterjee v. Bhuban Mohini 
Dasi (1), where it was held by Rampini and Handley, J J4 that 
the criminal Bench of the High Court has no authority to 
interfere under section 439, Criminal Procedure Code, with the 
| proceedings of a Munsiff taken under section 476, Criminal 


; (1) (1908) 8 O, W. N; 7g, 


24] 
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CRIMINAL, Procedure Code. The civil Bench should be moved under 
1913. . section 622 (now 115) of the Civil Procedure Cede, 
Hak Prasad In taking tbis view the Judges no doubt relied on the cases S 


of Eranholi Athan v, King-Emperor (1) and In re Chennana- 
mo eee a goud, (2), and the former case has since been overruled by a 
Bolpgepd, s Full Bench of the Madras Court in the case of Three Peti- 
tioners v. Emperor (3). The latter case in 26 Madras was a 
tase under section 195 and still holds good. i 


t T 4 t. M 
t -f 
Xlüg- Emperor, 


It was argued by Mr. Jackson for the petitioner that: ilie ts 
Full Bench decision of the Madras Court in JranAol?s case (1) 
having been overruled by the Special Bench in 33 Madras, the 
decision in 8 Calcutta Weekly Notes was no longer binding on us, 
but the same learned Counsel recently pointed out to us the 
remarks of Jessel, M. R., that authorities of reported cases... 
could only be relied upon when they laid down certain principles 
which the Judges could follow and the Judges of this Court 
do not say that they merely follow the rulings of the Madras 
Cburt but that they think the contention on which those rulings 
went is wellfounded. They, therefore, follow the principle and , 
that-principle would therefore be binding on us if it be not 
overruled. i 

Now in the very latest reported case on the subject in this E 
Court Jn re Ram Prosad Malia (4), the same principle has been — 
re-affirmed though in a different form. For it has been held 
that the High Court cannot take action under section 476 in a 
case decided by a Judge of Small Causes inasmuch as a Small 
Cause Court is not a Court subordinate to the High Court: 
In the same way a Settlement Officer's Court is not a Court 
subordinate to the High Court except in so far as cases may 
come before it'in special appeal from the SERI Judge in certain 
proceedings under the Tenancy Act. 


The case of Emperor v. Gopal Barik (5) is in direct conflict 
with 8 Calcutta Weekly Notes, 73, inasmuch as the learned 
Judges (Mitra and Ormond, JJ.) expressly dissent from EranAoli's 
case and follow the case which was overruled by the Madras 
Full Bench, vrz, the case of Queen-Emfpress v. Srinivashalu 
Naidu (6). They say they have not been referred to any case 
in this Court to the contrary and 8 Calcutta , Weekly Notes 
was not brought to their notice. 


- (1) (1908) I, L. B. 28 Mad. 98. (4) (1909) L L. B. 87 Calo. 18: 


` (2) (1902, I. L. B, 26 Mad. 189. — — (5) (1908) I. L. B. 84 Oalo. 42, 
(8) (1909) 1, L, B, 88 Mad,48F, B, — (0) (1897) I. L. R.'91 Mad, 124, 
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. The case of Mahomed Bhethu v. Queen-Empress (1), 
treated the matter as one of doubt but inasmuch as the Bench 
had the.Civil Business of the Burdwan Group then in its hands 
and the case was transferred to it by tbe Chief Justice the 
question had not to be decided. 

So too the case of Hem Chandra Roy v. Alal Behary Róy (2), 
seems to leave the matter in greater doubt than ever though 
some of the remarks of the Court of which Rampini, J., was.a 
member, seem to conflict with the decision in 8 Calcutta Weekly 
Notes. Ina later case Dakhineswar Misra v. Harts Chandra 
Chatterji (3', Mookerjee, J. points out the conflict between the 
cases of Kairprosad Chatterji v. Bhuban Mohini Dassy (4) and 
Hem Chandra Roy v. Atal Behary Roy (2). But in the latter 
case the question was, as we have seen, left in doubt, so that we 
have really as far as this Court is concerned only to deal with the 
direct conflict between 8 Calcutta Weekly Notes, 73, and 34 
Calcutta, 42, and we think that this must be referred to a Full 
Bench inasmuch as in the former ruing the Criminal Bench 
declined jurisdiction even after the Chief Justice had made over 
the case to it by special order, apparently holding that as long 
as it was a Criminal Bench it had no jurisdiction and the only 
way it could get jurisdiction would be by a special order of the 
Chief Justice making the Bench a special Bench for the disposal 
- of this particular civil matter. The difficulty, therefore, cannot 
be altogether met by our making a reference to the Hon'ble the 
Chief Justice. We have been referred to the cases in 26 
Allahabad 249, and 28 Allahabad 554,as also to a Full Bench 
of the Punjab Chief Court, reported in 7 Criminal Law Journal 
281,in which the latest view of the Madras Court has been 
affirmed. 

In the Allahabad cases the view of this Court in 8 Calcutta 
Weekly Notes has been affirmed, though in the case of Ju re 
Bhup Kunwar (5), Banerji, J., differed from Sir John Stanley, C. J., 
and Blair J., and the later cise in 28 Allahabad 554, was under 
section 195 and does not concern us. l i 


Mr. Jackson relies on the judgments of Banerji, J. in Bhup 
Kunwar’s case (5), upon that of Mitra and Ormond, JJ. in 34 
Calcutta, and on the comparison of authorities in the Punjab 
, Chief Court. Mr. Orr for the Crown relies on the ruling in 8 
Calcutta Weekly Notes and the principles laid down in 26 

(1) (1896) I. L B. 28 Cale. 622; — (8) (1909) 10 C.-L. J. 480... 


(3) (1908) I. L. E. 85 Cale. 909. — (4) (1908) 6.0. W. N.78.. 
(5) (1908) 1. L. B. 36 All, 249, 
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CRIMINAL, Madras, and by the majority of the Allahabad Court in Bhup 

1913, Kunwar’s case (1). Perhapsthe arguments pro and con are best 
Har Prasad set out in the judgments of Stanley, C. J., and Banerji J. ; inthe 
latter case and as they are there to be found in immediate 
l juxtaposition it is convenient to refer to that ruling as setting 
EPIO 7.  outthe conflict clearly and succinctly, 

» Speaking for myself I do not think that the question of 
whether the order under section 476, Criminal Procedure Code, 
is oris not in the nature of a complaint has anything to do 
with the matter and I strongly deprecate the introduction of 
section 195, Civil Procedure Code, into the discussion at all. 

The question seems to me to depend on the construction of 
section 439 and as regards that I agree with the view expressed 
by Stanley C. J. I cannot see how section 439 can be strained to 
include the proceedings of a civil or revenue Court. The 
Munsiff or Revenue Officer by exercising his powers under 
section 476 does not thereby make himself a criminal Court. 
A Full Bench of this Court has held that proceedings under 
Chapter XII, Criminal Procedure Code, can only be dealt with 
under the Charter and not under section 439. It therefore 
establishes the principle laid down by Stanley, C. J. that sections 
435 to 439 must be read together and cannot be separated. 
The word “any proceeding " occurs in section 435 exactly as it 
does in 439 and the exclusion of Chapter XII and certain other _ 
sections in section 435 seems to exclude them equally from the 
operation of section 439. In the sections as regards contempt 
of Court, which immediately follow, civil and revenue Courts 
are given distinct criminal powers, Yetit is enacted that the 
appeal lies to the Court to which decrees or orders made in such 
Court are ordinarily appealable. Futher it is said that the 
provisions of Chapter XXXI, that is, the Chapter on appeals 
shall apply so far as they are applicable to appeals under section 
486 but the law is silent as to Revision under Chapter XXXII. 
Now itisclear that when acting under section 476 the civil 
and revenue Courts are not exercising in any way such direct 
criminal powers as they are under sections 480 to 484 and it 
appears therefore anomalous that the criminal Bench of the ITigh 
Court should have revisional jurisdiction under section 476 
from civil and revenue Courts which is apparently excluded 
-in.the case of convictions for contempt. 

The civil Court. has no power to punish under 476 and merely 
expresses its judicial opinion as a civil Court that the offender 

(1) (1909) I, L, B, 26 All, 249, 


t. 
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has rendered himself liable to the jurisdiction of the criminal 
Court. That judicial opinion is liable to revision by the High 
Court in its revisional powers under section 115, Civil Procedure 
Code, and as Sir John Stanley says under that alone. There is 
however this decided conflict of opinion in all the Courts and 
" Banerji, J., points out that the same conflict has occurred in 
Bombay : Queen- Empress v. Rachappa (D) and da re Bal 
Gangadhar Tilak (2). . 


But we are only concerned with the decisions of this Court 
_and the questions therefore which we refer to the Full Bench are: 


(1) Was the case of Kali Prosad Chatterjee v. Bhuban 
Mohini Dasst (3), rightly decided ? or 


(2) Was the case of Hmperor v. Gopal Barik (4) rightly 
decided ? 

(3) Has the High Court revisional powers under section 439, 
Criminal Procedure Code, in the case of orders passed by civil 
and revenue Courts under section 476? 

(4) Can the High Court in the exercise of its criminal 
jurisdiction look into such orders under section 15 of the Charter 
or is section 115, Civil Procedure Code, the only section under 
which such orders can be revised ? 

(5) Ifthe latter, can the Bench exercising criminal jurisdiction 
deal with such matters under section 115, Civil Procedure 
Code ? 

Imam J.— The question in this case is whether the 
propriety of an order of a subordinate civil Court or a revenue 
Court passed under section 476 of the Code of Criminal Procedure 
directing an enquiry into offences brought under its notice 
in the course of a judicial proceeding, can be considered . by a 
Criminal Bench of this Court. There is a divergence of opinion 
among the Judges of this and other High Courts, and I agree 
with my learned brother in thinking that in the conflicting 
state of authorities on this subject, a reference to a Full Bench 
of this Court is necessary. The questions formulated cover all 
the aspects of the subject and I agree to the reference in their 
terms. 

Whatever conflict there may be in the case law, asto whether 
the High Court can, under section 439, interfere with an order 
for prosecution passed under section 476, it appears to me that 
the Act itself invests the Court with the fullest authority to deal 


(1) (1838) I. L. B. 18 Bom. 109, (3; (1908) 8 O. W. N. 73, 
(2) (1902) I, L, B, 26 Bem, 785, 14) (1906) I, L, B, 84 Cale, 42, 
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CRIMINAL. with such an order as much as with- any other order revisable 
1913. by this Court. Prior to the passing of Act V of 1898, when. 
oue the Code of 1882 was the law, no question was raised doubting 

Har .Pragad 


the jurisdiction of this Court in exercising powers of revision 
over such orders. When the old Act was in force, in the case of 
, Jmam, J.i Jshri Prosad v. Sham Lal (1), Petheram, C. J., and Straight, J., ' 

d pointed out the inconvenience of a Munsiff or a Subordinate 
Judge ordering prosecution to have to, be examined as a 
complainant and it seems that the inconvenience pointed out 
in that case led to the insertion, in section 476 of the amended 
Code of 1898, of the passage, “and as if upon complaint made 
and recorded under sectiod 200." Were it not for this amendment 
there would have been no room to doubt the jurisdiction of the 
High. Court. It has been contended, but- with little reason, 
that by this amendment an order under section 476 ceases to be a 
proceeding and is a mere complaint which when forwarded 
under the provisions of the section, is the basis of a case in which 
the Magistrate has to proceed according to law and in the same 
manner as if a complaint had been made and recorded under 
section 200. It is clear from the amending passage in section 476 
that in order to facilitate the procedure ‘of the Magistrate after 
the case has been sent to him, the order is treated as analogous 
to:acomplaint. It does not mean, nor can it mean, that the 
order in itself is a complaint. It seems to me that the words 
" as if" are important and ought not to be overlooked in 
'construing the section. In the light of the amendment the 
proceedings before the Magistrate begin, as though cognizance 
had already been taken of the offeuce after complaint made and 
Técorded and the case transferred to the Magistrate for trial. 
It therefore follows that a Court, civil, criminal or revenue, is 
'authorised under section 476 to take cognizance of offences 
"mentioned im section 195 and a necessary corollary to this 
-is that up to the stage of the case being sent on to a Magistrate 
‘it is a criminal proceeding before the Court passing the order. 


t. 
King-Emperót. 





: I venture to hold and urge it asa principle that a power 
once given cannot be withdrawn without express words of 
withdrawal and if withdrawal is suggested, by implication, from 
. a phrase or a passage introduced in an amendment intended to 
‘obviate difficulties of procedure of subordinate Courts, such a 
‘withdrawal of power of the High Court could never be the 
"meaning of the law. | 
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In cases reported prior to 1898, e. g., Khepu Nath Stkdar and 
others v. Girish Chandra Mukerjee (1) and Chowdhurt Muhammad 
lsharul Hug v. Queen- Empress (2), the learned Judges who 
decided those cases held, and correctly so, that the High Court 
had full jurisdiction to deal with such orders for prosecution. 

I have already submitted that the amending passage in 476 
is not a withdrawal of the powers of the High Court and inspite of 
the amendment the provisions of 439 remain intact. The terms 
of that section are very general and the expression ‘any 
proceeding” is sufficiently extensive to embrace any and every 
order passed uuder the Code except such as are expressly 
excluded or are held to be so. 

In Kali Prosad Chatterjee v. Bhuban Mohini Dasi (3) 
Rampini and Handley, JJ., referred with approval to the case of 
Eranholi Athan v. King-Emperor (4) in which a Full Bench: of 
the Madras High Court held that where a Court had taken action 
undet 476 as a Court of Revision, the High Court had no 
power to interfere under section 439 and that the reasons for 
the decision in Queen- Empress v. Srinrvasulu Naidu (5) were 
not applicable to the amended Code. This Full Bench decision 
of the Madras Court has however been reconsidered by another 
Full Bench of the same Court and has been overruled. The 
case that Rampini and Handley, sae had before them, had no 
reference to an order for prosecution under section 476 passed 
by a Magistrate but was one in which a Munsiff had passed the 
order. Thus whatever approval to the case in Indian Law 
Reports 26 Madras may be gathered from the judgment of those 
two learned Judges, it is not to’ be forgotten that for the 
purposes of that case they were not considering the effect of 
section 439 in its relation to an order under section 476 paneg 
 by'a Magistrate. . 

I now proceed to consider whether the High Court i in its 
Criminal Revisional Jurisdiction is empowered to revise an order 
for-prosecution passed under section 476 by a civil or revenue 
Court. Before I discuss or refer to any of the decided cases on 
the subject, I think it would be more useful to refer to: the 
language of the law and derive such meaning as can be gathered 
therefrom. - In dealing with the subject I may premise my 
- remarks by referring to the preamble of the Act which lays down 
that the enactment is made because it is expedient to consolidate 

(1) (1889) I. L. R, 16 Calc. 730. 


(2) (1892) I. L. B. 20 Cale. 349. (4) (1908) I. L. B. 26 Mad. 98. 
(8p (1903) 8 O. W, N. 78. 46) (1897) I L. R. 3) Med. 124. 
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ORIMINAL, and amend the law relating to Criminal Procedure. Thus 
1913 construing the Act from its preamble we have to hold that 
Har Prasad orders by even a civil or revenue Court under the provisions of 


the Act come within Criminal Procedure and therefore, whatever 
ordinarily the civil or revenue functions of a Court may be, 
its orders under the Act remain to be governed by the provisions 
of the Act, and section 4 (7) defines that a t High Court" means 
the highest court of Criminal appeal or revision. Chapter 
XXXII of the Act deals with matters of reference and revision 
and to elucidate the point in question it is worthy of note that 
section 435 deals with the calling of record from “any 
inferior criminal Court" and sections 436 to 438 deal with the 
examination of record under section 435 which in other words 
limits us to the records of inferior criminal Courts; but 
section 439 is much more general and much more extensive in 
its comprehension and without limiting the High Court to 
exercise its jurisdiction over the inferior criminal Courts allows: 
it to deal with any proceeding, record of which has been called for 
by itself or which has been reported for orders, or which otherwise 
comes to its knowledge. In this section no limitation has been 
placed as to the character of the Court against whose orders 
powers of revision have to be exercised, and as I have already 
drawn attention to the preamble of the Act, it follows as a 
sequence to legitimate interpretation that orders under sec- 
tion 476 passed by a civil or revenue Court, come within the 
scope of 439. 


T. 
King-Emperor, 
Imam, J, 


In the case of Zn re Bhup Kunwar and another (1), Stanley, 
C.J., held that to understand the true scope of section 439 it was 
necessary to consider the four preceding sections and particularly 
section 435 and that ona true interpretation of section 439 it 
applied only to a proceeding such as was expressly mentioned in 
section 435, namely, a proceeding before an inferior criminal 
Court. I may be permitted to point out that, while sections 
436 to 438 by express words are governed by section 435, the 
provisions of section 439 have no such limitation on them. It 
is obvious that all reference to section 435 has been left ou' 
from the words of 439 with an object and that being that the 
judicial power of the highest Court of justice should remain 
unfettered. It seems to me that section 439 is not circumscribed 
by section 435 to the exclusion of all other powers of revision 
and holds much more than section 43 5 contemplates. 


|.) (1908) I, L. B. 26 AlL, 249. 
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In Emperor v. Gopal Barik (1), Mitra and Ormond, JJ., held 
that the High Court had power under section 439 to revise such 
orders whether passed by a criminal or a civil Court although a 
contrary view of the law had been previously taken by Rampini 
and Handley, JJ., in the case of Kali Prosad Chatterjee (2), wherein 
they expressed their view that the criminal Bench of the High 
Court had no authority to interfere under section 439 with the 
proceedings of a Munsiff taken under section 476. 

Further, it seems to me the jurisdiction of the criminal 
Bench of this Court cannot be ousted once the proceedings 
under section 476 have been forwarded to the Magistrate for 
inquiry into the alleged offence, for the High Court in its 
exercise of criminal jurisdiction, even if it be taken in its 
limited sense, can send for the record from the Court of the 
Magistrate and can procced to, consider whether the Magistrate 
should or' should not go on with the trial of the case. 

As regards the third question whether the High Court in its 
criminal jurisdiction is empowered under section 15 of the Charter 
to exercise superintendence over the civil and revenue Courts in 
respect of such orders, I see nothing in the Charter to forbid it. 

Dealing with whether section 115, Civil Procedure Code, is the 
only provision of the law under which such orders by civil Courts 
can be subjected to revision, I venture to rely on the views I have 
already expressed and I am persuaded to hold that such an order 
is revisable by the High Court under the Criminal Procedure 
Code, the Charter and the Civil Procedure Code alike. 

I now take the last question namely: is a criminal Bench 
of this Court vested with powers of a-Court of- civil appeal and 

can it revise such an order under section 115 of the Code of 
Civil Procedure ? The powers of a Judge of the High Court 
have uot beeu limited by any legislative definition and I venture 
to think that a Judge of ‘this Court is inherently, by reason of 
his position as such, invested with civil aud criminal powers 
alike and in whatsoever Bench he may sit he is not divested 
of any of the powers that he, as a member of a Court of record, 
individually represents. The formation of Benches is governed 
by sections 13 and 14 of the Charter. Under the latter section 


it is for the Chief Justice to determine what Judges of the Court. 


shall constitute the several Division Courts, but that is merely 


an ‘arrangement for convenience of administration of justice, 


as is laid down in section 13 of the Charter. There are no 


words in section 13 which derogate from the inherent powers 


(1) (1906) I. L.-R. 34 Calc. 42, — (2) (1908) 8 O, W, N, 73, 
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‘of a: Judge. In Hara Charan Mukerjee v. King-Emperor (1), 
‘which was a case of an order for prosecution under section 476 
‘passed by a Munsiff, Harington, J., held that a criminal Bench 
of this: Court had jurisdiction to deal with the question under 


-the powers vested in the Bench as a Court of criminal appeál 


or -a Court of civil appeal, and Pargiter, J., held that as a 
criminal Bench they had no jurisdiction to deal with.:thé 
proceedings takén by civil Courts under section 476, but. he, 
nevertheless, held that the Judges of the criminal Bench could 
deal with the matter under section 622, Civil Procedure Code, 
(section 115 -of the new Code) in their civil jurisdiction. This 
vdse was decided after the case of Kali Prosad Chatterjee (2) 
and though not disagreeing with it, Pargiter, J., pointed “out 
that? their civil jurisdiction was exerciseablé even Ltigugo they 
were sitting in the criminal Bench. : 

It will -be a matter for future consideration whether the 
particular order, now impugned should be set aside or. not, 
regard ' being had to the terms of the answer given to.this 
Feferénce by the Full Bench. 

- Mr. S. P- Sinha (with him Babus Dasarathi Sanyal, 
Manmatha Nath Mukerjee, Biraj Mohan Mojumdar and 
Chandrashekar Prosad Singh) for the Petitioner. i 

The rule was issued by this Court in its criminal revisional 
jut distin, So far as orders passed by criminal Courts under sec- 
tion 476 are concerned, there is no question as tothe power of this 
Court to interfere under section 439. The question is, whether à: 
similar jurisdiction exists in regard to orders passed by civil or 
revenue Courts. My submission is that when a Court takes action 
under section 476, whether civil, revenue or criminal, the Court 
acts in the exercise of powers conferred by the Criminal Procedure 
Code, ' and its proceedings are of a criminal nature, aud hence 
subject to revision by the High Court in it$ criminal jurisdiction. 

"ede J. —Do the words * may send the case"! in séction 476 
mean “may make an order,” or do they not denote merely 
a a of administration ?] , EE 

1" Tt is a judicial order under section 476. Section 195 deals with 
the case where sanction is given by the Court to a private individual, 
ora complaint is made by the Court as a private individual. 
But when the Court acts under section 476, the Court acts not as 
a private person, but makes an order in the course of a judicial 
proceeding. Section 476 comprehends a great deal more than. 
the. mere physical act of sending the records fo the nearest 


(1) (1968y I.T; B,'89 Calo, 867, (2) (1908) 8 0, W: N.T8: I ra 
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Magistrate : it enables the Court to make what is the. equivalent 
of a “complaint.” It contemplates things none of which could 
be: done by a private person as a complainant. There are further 
powers, also, which a Court can exercise in this connection : ; 
é. £4 see section 478, under which the Court, instead of sending 
the case to a Magistrate for inquiry, may complete the i inquiry 
itself. ` 

. As for section 200, which is discussed in the order of referentė, 
the qualifying words “ subject to the provisions of section 476, fe 
which were added to this section in 1898, mean nothing more 
nor less than this that in a case which is sent under section 476, 
by a Court, civil, criminal or revenue, to, a Magistrate for 
inquiry and trial, there need not be any examination. of the, 
Court upon oath. They do not mean that the Court makes a 
H complaint” uader section 476. Section 195, which speaks of 
“sanction” or “complaint” by the Court is eris ea 
of section 476. : 

The question, then, is, if section 439 is to be read wih 
section 435, so that it is only a “ proceeding before any inferior 
criminal Court,” as is referred to in the latter, that may be revised 
by the High Court under the latter. Isubmit not. id 
~ Refers to sections 436, 437 and 438. There is express reference 
made in these sections to section 43 5, but there. As none such 
in section 439. : 

[STEPHEN J.—What do the words “or otherwise " mean 
in 'séction 436 ?] GM 

.[Horwwoop J.—" Or otherwise " may include a case under 
section 434.] 
_ That means, “if it examines the record under section, 435, 
or the record is before it in some other way.” . Otherwise 
médns “ without such’ examination.” “Or otherwise” has been 
explained in /Voótz Aristo Mookerjee v. Russick Lall Laka (1). 
The ornissióh ih section 439 of any such. restricting clausés. as. 
occur in sections 436, 437 and 438 is intended to confer. the 
widest jurisdiction “on the High Court under section 439; and 
tHere would be no-reason'to exclude section 476. `` DEF 

[HormwooD J.—Théa there would be no reason tọ ‘exclude 
section 145 either. But in section 145 cases this Court interferes 
under the Charter, and not under section 439.]] 7 ^^: P 

Having once in terms excluded section 145 cases from reyision 
in section 435, submit, it is not likely that the Legislature. 
should, by the 1 mere ‘generality of the terms of: section 439, ‘intend 
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to include them again. Moreover, the question does not directly 
arise here except so far as the construction of section 439 goes. 

[C. J.—Which ‘of the powers under section 439 does the 
Court exercise in a section 476 case ?] 

Those conferred by section 423, clause (c). None of the 
other sections, and none of the other clauses of section 423, are 
applicable. l 

[C. J.—Section 423 (c) speaks of an " order.” So it must 
be an “order ” under section 476 that it may be set aside. Now, 
what is the nature of the ‘order’ under section 476? Isit a 
‘complaint’, or a ‘sanction ’?] 

"^. It is neither: it is in the nature of a complaint, nota 
‘complaint,’ or, as the Legislature puts it, “as if it were a 
complaint." 

Counsel then reviewed the history of the law embodied in 
‘section 476 by referring to previous procedure Codes, both ctos? 
and criminal. 

All Courts are agreed in holding that it is an “ order”? which 
the Court passes under section 476, and I contend it is subject 
to revision under section 439. 

[C. J.—Yóu must contend so. But I have grave doubts 
about our powers of revision. Refers to section 478.] 

Your Lordships evidently have doubts as to whether it is 
an “order.” I contend it is. l 

© [C. J.—Is ita judicial order? Turn to section 478. Sup- 
pose that instead of sending the case for enquiry, the Magistrate 
completes the enquiry himself under that section. Do you 
say we could stay that enquiry or continue the proceedings ?] 

I contend, yes. In making that enquiry, the Court acts 
as a Magistrate, and its proceedings are subject to revision 
by your Lordships. | 

[MookERJE& J.—Where is the actual order in this case 
which you invite the Court to set aside ?] 

Refers to the order of the Assistant Settlement Officer 
dated the 2nd April 1912*: "I direct the prosecution of—," 
That is the form of an order under section 476. 

[Hormwoop J.—An order of commitment under section 478, 
can only be quashed by us by virtue of special provisions in the 
Code (section 215).] 

No doubt so ; but I go further and say that it can be revised. 
by your Lordships even when it has not proceeded up to the 


* The order complained against in the petition ia however stated to be that 
of the Magistrate dated 26th April 1912, summoning the accused Har Parshad 
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stage of commitment.’ An order under section 476 is liable to 
revision by this Court. Refers to the following cases : 

In the matter of Kali Prosunno Bagchee (1), Queen v. 
Batjoo Lall (2), Fadu Nandan Singh v. Emperor (3), Bahadur 
v. Zradatullah Mallick (4), Jn’ the matter of Muity Lall 
Ghose (5), Khepu Nath Stkdar v. Grish Chunder Mukerji (6), 
Baperam Surma v. Gouri Nath Dutt (7), Chaudhari Mahomed 
dsharul ug v. Queen-Empress (8), Mahomed Bhakku v. Queen- 
Empress (9), Hara Charan Mookerjeev. King-E'mperor (10), 
Surjya Hartant v. King- Emperor (11), Emperor v. Gopal Bartk(12): 
.[This is the case in conflict with Kali Prosad Chatterjee v. 
Bhuban Mohini Dasi (13)), Eranholi Athan v. King- Emperor (14), 
Somayasipad v. King-Hmperor (15), Hem Chandra Roy v, Atal 
Behari Ray (16), Dakhineswar Misra v. Harts Chunder Chatterji (17), 
Queen- Empress v. Rachappa (18), In re Bal Gangadhar Tilak (19), 
Queen-Empress v. Srintvasalu Nardu (20), Zn the matter of the 
petition of Bhup Kunwar (21) and Salig Ram v. Ramji Lal (22). 

No question that aa order under section 476 is subject to 
revisional jurisdiction of the High Court under secticn 439, 
when it is made by a Criminal Court. It would be an anomaly 
to hold that it was otherwise in the case of a Civil Court taking 
action under that section, and the anomaly would be greater when 
the order was made by a Revenue Court as section 115 of the 
Code of Civil Procedure would not then apply. 

[MOOKERJEE J.— But the Charter ?] 

That is open to question: clause 15 of the Charter Act 
speaks of Courts '' subject to its (High Court's) appellate jurisdic- 
tion,” and itis not certain whether a revenue Court can be’ 
regarded as such Court, 

[C. J—If we have not got the power under the Charter, 
how can we have the power under the Code ?] 

The Charter won't take away any powers expressly conferred 
by: legislation. 

The only way to avoid an anomaly would be to hold that 

(1) (1875) 28 W RB. Or. 88. (12, (1906) 1. L. R. 84 Cale. 42, 

(3, (1876) L L. B. 1 Calo. 450. — (18) (1903) 8 O. W. N. 78. 

(3) (1909, I. L. B. 37 Calc. 261, (14) (1902) I. L. R. 26 Mad. 98 (F.-B ) 
(4) (1910, I. L, R. 87 Oalc. 642. (15) (1909) I, L, R. 88 Mad, 48 (EV B.) | 

- (5) (1880) I, L. R. 6 Calo. 808. (16) (1908) I. L. B. 35 Oalc. 909. 
(6) (1889) I. L. B, 16 Oale. 780. — (17) (1909) 10 O. L, J. 450. 

' (7) (1882, I. L. R. 20 Calo, 474. (18) (1888) I. L. R. 13 Bom. 109. 
(8) (1892) I, L, B. 20 Calc. 849. (19) (1902) I. L. R. 26 Bom. 785, 
(9) (1898) I, L, E, 28 Cale, 682, — (20) (1897, I. L. R. 30 Mad, 184, . ° 

(10) (1905, I. L. B, 82 Calo, 867, — (21) (1908) {, L. R., 26 All 249. 
(12) (dco1) 6 0, W, N, 205. (22) (1806, 1, L.-B. 28 All 564. - 
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the proceedings of all Courts taking action, under section 476. 
whether criminal, civil or revenue, are equally subject to revision. 
by the High Court in its criminal jurisdiction. 

[C. J.—1t would be equally free from anomaly if we were: to 
hold that it was not an '* order" under section 476.] 

No doubt so, but it will now be too late in the day for your 
Lordships to hold that. Besides, that is not the point referred 
to your Lordships. EE 
l [C. J.—But that necessarily arises, Refers to section 200, 
What is the meaning of the words “subject to the provi- 
sions of section 476, ? if the isi under 476 is not a- 
complaint np] 

That is only to guard against it being said that the Magistrate 
was making a "complaint" in proceeding under section 476, 
and his having to be examined un ler section 200 as a complainant. 
It gives effect to the decision in Iskri. Prasad v. Sham Lal (1). 

Refers to section 537, clauses (a) and (4). The juxta- -position 
of, the two different kinds of proceedings mentioned in these 
clauses, implies that those under section 476 to which clause (4) 
refers are equally subject to appeal or revision with those, before. 
the Magistrate to which clause (a) refers. 

Thus, then, when the Code of .1898 came into.force, there 
already. existed a large number of decisions which held that the 
proceedings of civil, revenue or criminal Courts were all alike 
capable of revision in the criminal revisional jurisdiction of the 
High Court, and were as a matter of fact revised. 


..; Refers to Abdullah Khan v. Emperor (2). Itis held there that- 
the preliminary inquiry under section 476 is itself a judicial pro- 
ceeding, therefore there is a judicial proceeding in the Court, 
be.it: civil, revenue or criminal, when it acts under section 476. 
Section 115 of the Civil Procedure Code is much more restricted : 
in.scope than section 439 of the Criminal Procedure Code, 

As for section 145 proceedings, they are proceedings of an: 
inferior. criminal. Court. and have been specifically dealt with in 
section 435, cl. (3), by which the pem of this. Court has 

been expressly taken away, ;. . a 

' "[MooxERJEE J.—Why ? : It merely says ° “that T are not 

u proceedings within the meaning of thts section,” f. a section 435. 
‘They may be proceedings, under section 479. ] 

That may be. But—I put it with some amount of diffidence, 
though,—having once been. excluded under section: 435, is it 
likely that-they- should bé included again in section: 439 ?.. is 


(1) (1885) I, L, B, 7 AN, a d. ). (3) 1909) T. L,- B. a7 cake; d 
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'  [MookERJEE J.—So you read section 439 as controlled by 
‘section 435. See section 6, definition of ‘ Criminal Courts.’] 


That list is not exhaustive. A civil or revenue "Court 
when acting under section 476 may be a Pone Court for 
‘particular purposes, 


Mr. Orr (with him Babu Atulya Chara Basu) for the 
Crown. 
- Section 476 was enacted tó avoid 'the inconvenience of a 
Judge or Magistrate having to appear in a Court as a complain- 
ant. The language and history of the section show that 
proceedings initiated under the section should be taken asa 
complaint, On the.point whether a proceeding under section 476 
js an order or a complaint : -see Jshrt Prasad Xx. Sham  Lal(1), 
followed in Emperor v. Arjan’ Pramanik. (2), Queen- Empress. v. 
. Rachappa (3) and Eranholt Athan v. King- Emperor (4). 


The High Court in its criminal jurisdiction cannot revise -ah 

order under.section 476, unless made by à Court subordinate to 
the High Court in its criminal'jurisdiction. The question is, is a 
civil or revenue Court initiating proceedings under section 476 
subordinate to the High Court in its criminal jurisdiction? -I 
contend that it is not so. Merely by acting under section 476, the 
Court. does: not constitute itself a Criminal Court. : See'section-ó 
of the Criminal Procedure Code. I submit section 476 should 
be read with section 435.. See on this point the. judgment of 
Knox J. in Salig Ram v. Ramji Lal (5). See also Inre Bhifp 
Kunwar (6j and Jn re Hart Dass Sanyal (7). 
- Counsel also referred to the following cases: Ramadhin 
Bania v. Sewbalak Singh (8), In re Ram Prasad Malia (9), Zn ve 
Chennanagoud (10), In Re Somayajipad wv. King-Hmperor (11), 
Kali Prosad Chatterjee v. Bhuban Mohini Dasi (12). As for 
Emperor. v. Gopal Barik (13), there the order was the order 
of a criminal Court, and it is doubtful whether their Lordships 
decided that this Court had ‘powers over the orders of Courts 
other than criminal Courts. 


' 


(1) (1885) I. L. R. 7 AlL 871 (F. B.) (873). - 
(2) (1904) I, L. R. 81 Calo. 664, (B) (1888) I L. B. 13 Bom; 109. 
(4) (1902) L L. R. 26 Mad 98 tF, B.). 

(5) (1908) I; L. B. 38 All, 554 (y. B.) (556), 


(6) (1903) T. L R. 26 All. 249, 47) (1888) L L. R, 15 Calc. 608 (817, 
(8) (1910) I. L B. 87 Calo, 714; 14 O, W. N. 714. 

(9) (1909)-I."L. R. 87 Calo. 18. ws 
(105-(1$02) I, Li BR 26 Mad. 189 — (12) (1908) 8 O. W. Noe [S 
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CRIMINAL, ^ [C. J.—Which is the case in this High Court in which it is 
ii, held that proceedings taken by a Crvi? Court under 476 can be 
Har Pras ad revised by us under section 439 ?] 


There is only one case, so far as I know, in 1. Calcutta [Queen 
v. Batjoo Lall (1). That was decided before the amendment. 

[C. J.—Where in the judgment is reference made to 
section 439 ?] B 

No reference to section 439. 

[ Mr. Sinha.—1n citing that case, I pointed out the heading 
of the report and the footnote: ‘ Appellate Criminal” and 
i Criminal Motion."] & 4 

The actual decision was on a question of jurisdiction. 

` [Mr. Sinha.—lt was on the merits, as to the preliminary 
enquiry. As I pointed out, that has been explained in subsequent 
decisions as meaning that a preliminary enquiry is not necessary 
as a matter of law, but thàt in the circumstances of that case the 
Judge ought to havé made such enquiry.] 

[MooxznjeE J.— Draws attention to Mathura v. Damri (a). 
lf it were a criminal matter, we should have been bound to 
refer the.case to a third Judge anger: section 429, but that was 
hot.done.] 

There has been a consistent practice in this Court to deal 
with such matters on the civil or criminal side, according as 
the case came from a civil or a criminal Court. Refers to 
Bahadur v. Eradatullah Mallick (3), Bhagabat Prasad Singh v. 
King-Limperor (4) and Begu Singh v. King- Emperor (5). 

Nearly all the. cases cited by learned friend on the other 
side have been dealt with or decided on the question of juris- 
diction. 

c "As for the omission from the present Civil Procedure Code 
of sections.dealing with these matters, my submission is that the 
omission was made because they were unnecessary. It does not 
take away the jurisdiction of the civil side of this Court, 

- If Mr. Sinha's contention was right, an order by a Judge 
sitting on the original side could be revised by the Criminal 
Bench. 

. Mfr. S. P. Sinka (in pouces for the case of Hari Dass 
Sanyal v. Saritulla (6), there was no question as. to how far the 
powers conferred by section 439 are or are not independent of 
the’ powers conferred by section 435. Refers to p. 619. 


King- Emperor, 
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As for the practice of this Court, no doubt in recent years 
there has been some variation, both as regards section 476 and 


section 195. It is now for your Lordships to finally settle the . 
.practice. Convenience is all in favour of the matter being dealt 


with on the criminal side, 


[C. J.—Section 435 says “inferior criminal Courts." Does 
it not refer to the relation established by the Code ? What right 
have Ito say that a Munsiff is inferior to a Sessions Judge ?] 


[MooxERJRE J.—A Munsiff who acts under section 476 is a 


- civil Court : how can you call him an inferior criminal Court ?] 


A civil Court, the moment it takes action under section 476, 


constitutes itself, so to say, a criminal Court, by virtue of its 
exercising powers conferred on it by the Criminal Procedure 
Code. All Courts are inferior to the High Court, under the very 
constitution of this Court by the Letters Patent or Charter 
Act. As regards the stage at which a civil Court becomes a 
criminal Court, I say it may be such when it makes the 
preliminary enquiry, but that it is certainly so when it arrests 
the accused, &c. 

[Horwwoop J.—Then we shall have several criminal Courts 
not contemplated by the Legislature. ] 

That may beso. Section 6 of the Criminal Procedure Code 


- distinctly says so. 


P 


[C. J.—Turn to section 443. Couldn’t a Munsiff who is not 

a Justice of the Peace make an inquiry against a European 
British subject ?] 

Yes. 

[C. J.—But see section 478 (2).] l 

That is in my favour. That distinctly shows that when the. 
Munsiff, instead of sending the case to a Magistrate for inquiry, 
makes the enquiry himself, he acts as a criminal Court. 


[C. J.—Then he can’t make the enquiry unless he is a 
Justice of the Peace.] 

[Horwwoop J.—Criminal powers can be conferred only by 
sections 36 and 41, Criminal Procedure Code.] 


Suppose there is a commitment by a civil Court under 
section 478. The High Court can quash it under section 21s. 
Now, the High Court does so by virtue of the powers conferred 
on it as a criminal Court by the Code. 


[Harmeron J.—But are not the records the records of a 
civil Court ?] 
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Further, when a civil Court sends the case to a Criminal 
Court, undoubtedly it forms part of a record in a civil Court, 
and the High Court would undoubtedly have jurisdiction in the 
matter in Criminal Revision. 

As for the remarks of Knox J. in Sale Ram v. Ramji 
Lal (1), no such question can arise in a proceeding under 
section 476, as the order here must be made by a “Court” and 
in the course of a “judicial proceeding." C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J —lhe questions referred for decision by a 
Full Bench have been framed in the following terms: 

I. Was the case of Kaltprosad Chatterjee v. Bhuban 
Mohini Dasi (2) correctly decided ? 

2. Was the case of Hmperor v. Gopal Barik (3) rightly 
decided ? 

3. Has the High Court revisional powers under section 439 
of the Criminal Procedure Code in the case of orders passed’ by 
Civil and Revenue Courts under section 476 ? 

4. Can the High Court, in the exercise of its criminal Juris- 
diction, look into such orders under section 15 of the Charter, or, 
is-‘section 115 of the Civil Procedure Code the only section under 
which such orders can be revised. ? 

5. Ifthe latter, can the Bench exercising criminal Jurisdic- 
tion deal with such matters under section 115 of the Civil | 
Procedure Code. 

The- solution of these questions must depend primarily 
upon the true construction of sections 439 and 476 of the 
Criminal Procedure Code. - 

Sub-section 1 of section 476 provides that when any civil, 
criminal or revenue court is of opinion that there is ground for 
enquiring into any offence referred to in section 195 and com- 
mitted before it or brought under its notice in the course of a 
judicial proceeding, such Court, after making any preliminary 
inquiry that may be necessary, may send the case for enquiry or 
trial to the nearest Magistrate of the first class, and may send 
the accused in custody or take sufficient security for his appear- 
ance, before such Magistrate ; and may bind over any person to 
appear and give evidence on such enquiry or trial. On behalf 
of the petitioner, it has been contended, that when action is 
taken by a civil Court under section 476, the proceeding before 

(1Y (1001) I. L. R. 38 All, 554 (663). 
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it is a proceeding within the meaning ofthe first sub-section ORTMINAL. 
either of section 435 or of section 439 of the Criminal Procedure 1913, 
.Code. This argument, in each of its two branches, is, in our 
“Opinion, unsound, sub-section I of section 435 authorises this 
Court to call for and examine the record of any proceeding before se 
any inferior Crimtnal Court situate within the local limits of its a OURS J. 
jurisdiction. When a civil Court, subordinate to this Court, 

takes action under section 476, it cannot plainly be deemed az 

infertor criminal Court within the meaning of sub-section 1 of 

section 435. That section consequently has no application. Nor 

does section 439 touch the matter, It is clear that sections 

435—439 must be read together, as pointed out by Wilson J. in 

Haridas Sanyal v. Sarttuila (1). Section 439, must, therefore, 

be read along with and subject to the provisions of section 435. 

It follows that when an order has been made by a civil Court 

under section 476 ofthe Criminal Procedure Code, it cannot be 

revised by this Court under section 439. It is equally plain that 

the order may be revised by this Court under section 115 of the 

Civil Procedure Code on any of the grounds mentioned therein, 

or may be examined under section 15 of the High Courts Act. 

When action is taken by a criminal Court, subordinate to 

this Court, under section 476 of the Criminal Procedure Code, the 

"proceeding before it is obviously a proceeding before an inferior 

criminal Court within the meaning of section 435, and the 

order made therein is consequently liable to revision under sec- 

tion 439. 

When action is taken by a Revenue Court under section 

476, the proceeding before it is, for the reason already assigned, 

not a proceeding before an inferior criminal Court within the 

meaning of section 435. The order made therein is accordingly 

not open to revision under section 439 read with section 435. 

But the order is open to revision under section 115 of the Civil 

Procedure Code on any of the grounds mentioned therein, or 

under section 15 of the High Courts Act, 24 and 25 Vict, C. 

104; the order is made by a revenue authority as a Court in the 

course of a judicial proceeding before it ; with reference to such 

judicial proceeding, the Revenue Court is a Court subordinate 

to this Court within the meaning of section 115 of the Civil 

Procedure Code, and is a. Court subject to the appellate juris- 

diction of this Court within the meaning of section 15 of 24 and 

25 Vict., C. 104. 


(i) (1988) I. In R, 15 Qalo. 608 617.) . 


Har Prasad 


to. 
King-Emperor, 
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CRIMINAL, In view of this exposition of the law, the questions submit- 
1928, ted to this Bench must be answered as follows : 
^ Har -Prasad I. The case of Kahprosad Chatterjee v. Bhuban Mohini” 
King-Emperor. Dasi (1), was correctly decided, in so far as it held that an order 


under section 476 of the Criminal Procedure Code made by a 
civil Court (in ,that; case, the Court of a Munsiff) cannot be 
revised by this Court under section 439. 


. Mookerjee, J, 


2. The case of Emperor v. Gopal Barik (2) was correctly 
decided, in so far as it held that an order under section 476 of | 
the Criminal Procedure Code made by a Criminal Court (in that - 
case, the Court of a Sub-divisional Magistrate) can be revised 
"under section 439. 


3. Inthe case of an order passed under section 476 by-a 
civil or a revenue Court, section 439 has no application. = 


-4. In the case of an order passed by a civil or a revenue 
Court under section 476, the High Court can exercise the powers 
vested: in it by section 115 of the Civil. Procedure Code or 
section 15 of the High Courts Act. 


-— 


5. ‘When an order under section 476 made by a civil or 
a revenue Court is sought to be revised by this Court, the 
Bench exercising criminal jurisdiction cannot, as such, deal with 
‘the matter, but the Judges composing that Bench may do so, if à 
‘authorised by the Chief Justice under section 14 of the High 
-Courts Act. 


In the case before us, the order in question was made by a 
‘Settlement Officer dealing with proceedings under Chapter X of 
the Bengal Tenancy Act. His order is consequently not open 
-to revision under section 439 ofthe Criminal Procedure Code, 

"but may be examined under section 115 of the Civil Procedure 
.Code or section 15 of the High Courts Act. With this intimation ` 
of the opinion of the Court, the case is returned to the Referring 
' Bench in order that it may be dealt with according to law. 


A. T. M. C. G. B. Case returned to the Referring Bench. 


(1) (1908) 8 0. W. N. 78. = 
(3) (1906) J. L, B. 84 Calo. 42 
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Before Sir Lawrence Fenkins, K. C. I. E., Chief Fustice, 
Sir Richard Harington, Bart, Fudge, Mr. Fustice Stephen, 
Str Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 


Holmwood. 
BAIJ NATH GOENKA — Hara 
A 1918. 
MOHANT SIA RAM DAS.* sis 
January, 14, 


Eweoution proceeding, maintainability of—Attachment—Security bond, ewecution — 
of, by order of appellate Oourt—Oicil Procedure Qude (Act XIV of 1882), 
Seo. 545 (0)—Transfer of Property Aot (IV of 1882), Sec. 99. 


Where, by an order of an appellate Court, a security bond was executed 
by the judgment-debtor for stay of execution of decree pending the decision 
of appeal under seotion 545, clause (o) of the Code of Civil Procedure of 1882, 
under which properties under attachment were given in seourity, and after the 
disposal of the appeal, the decree-holder applied for sale of the properties 
under the subsisting attachment : 


Held, that section 99 of the Transfer of Property Act had no application 
to such & case and that the sale could be carried outin execution proceedings 
consequent on the attachment, 

Appeal by the Decree-holder. 

The facts are shortly these : 

On the roth March 1905, plaintiff appellant obtained a 
money decree for Rs. 36,905 odd in the Court of the Subor- 
dinate Judge, Monghyr, against the defendant respondent who 
was the asthaldar of an eight annas share of Mouza Ramnagar 
otherwise called SZu7a Asthal in the District of Monghyr. On the 
Ioth June 1905, the defendant preferred an appeal to the High 
Court against the decree. During the pendency of this appeal, the 
plaintiff applied for execution of the decree on the igth 
December 1905, in and in this execution the defendant's eight 
` annas share of all the properties appertaining to the said SZuja 
Asthal was duly attached and advertised for sale, the 9th April 
1906 being fixed for the sale. In March 1906 the judgment- 
debtor applied to the Court of the Subordinate Judge for a 
stay of the execution proceedings, pending the disposal of the 
appeal to the High Court, Thereupon the Subordinate Judge 
made an order for stay on condition the judgment-debtor 
furnished security for the due performance of the final decree, 
In pursuance thereof, the judgment-debtor (respondent) executed 
a security bond for a sum of Rs. 36,905 4as. 9 pies in favour of 

* Full Benoh Reference in Appeal from Original Order No. 248 of 1908, 


A bola the order of Babu Lalit Kumar Bose, First Subordinate Judge of 
ngbyn dated the 10th May, 1908. 
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the decree-holder on the 7th April 1906, that is, two days before 
the date fixed for the sale, by which he agreed "that if the 
appeal preferred by me, the judgment-debtor, to the High Court 
be dismissed the said decree-holder Babu Baij Nath Ram Goenka 
has and shall have the powers to recover the whole of his decretal 
money by sale of the properties covered by the security bond 
as well as from the properties attached in execution of the said 
decree.” The properties covered by the security bond comprised 
the properties which had already been attached in the execution 
proceedings. The bond was duly stamped and registered. On 
the 17th April 1906, the security was accepted by the Subordinate 
Judge, who passed the following order: “ The security given is 
accepted, Case put an end to. The attachment will subsist” 
The decree of the High Court in the said appeal was passed 
on the 7th March 1905, by which the decree of the Subordinate 
Judge was modified and a sum of Rs. 22,073 odd only was 
awarded to the plaintiff with interest and proportionate costs. 
On the sth August following, the decree-holder made his 
application for execution of this final decree in the Court of the 
Subordinate Judge, and it was out of the proceedings in this 
execution case, that the present appeal arose. In his petition 
for execution the decree-holder referred to the order of the Court 
of the 17th April 1906, by which the previous attachment on an 
eight anna share of the .4s/Aha/ properties was allowed to 
subsist, and prayed that “ proclamation of sale of the properties 
be issued and by means of sale thereof the whole amount of the , 
decretal money together with costs, etc, may be caused to -be 
realized." These properties, it will be observed, were the 
properties included in the security bond ofthe 7th April 1906. 
The sale proclamations were thereupon issued in the usual 
eourse, and on three successive dates which were fixed for the 
sale, namely 24th September 1907, 26th November 1907, and 
6th January 1908, the judgment-debtor applied for a postpone- 
ment of the sale to enable him to raise money to pay off the 
decretal debt ; and in each of these applications for time, he 
distinctly stated that he would not raise any objections on the 
ground of irregularity or inadequacy of price, or that no fresh 
sale proclamations were served. The sales were finally held 
on the 18th and 21st January 1908, and the properties purchased 
by various auction-purcbasers. On the 15th February 1908, 
the judgment-debtor filed a petition under sections 244 and 311 
of the Code of Civil Procedure of 1882, for setting aside the sale, 
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one of the grounds which is material for the purpose of this 
report being that as the properties sold had been given as security 
by the judgment-debtor by the bond of 7th April 1906 in favour 
of the decree-holder, the decree-holder was not competent to 
bring these properties to sale otherwise than by instituting a 
` regular suit for sale in enforcement of the security, as required 
by section 99 of the Transfer of Property Act. The Subordinate 
Judge agreeing in this view set aside the sale. Against this 
order the present appeal was filed by the decree-holder. 

The appeal came on for hearing before Brett and Sharfuddin 
JJ, who made a reference to the Full Bench on the 27th 
January 1910, by the following 

ORDER OF REFERENCE. 


This is an appeal against an order of the Subordinate Judge 
of Monghyr setting aside a sale held in execution of a money- 
decree. 

The present appellant brought a suit to recover a large sum 
of money as a debt due to him from the respondent.. The first 
Court gave him a decree and the respondent appealed to the High 
Court. Pending the disposal of the appeal, the High Court 
passed an order under clause (c) of section 545 of the Code of Civil 
Procedure staying execution of the decree on condition that 
the judgment-debtor furnished security to the satisfaction of the 
lower Court for the due satisfaction of the final decree. 


Execution of the decree had been taken out by the decree- 
holder (the present appellant) prior to this order of the High -` 


Court and properties of the debtor had been attached. The 
order directed that the attachment of those properties should 
continue as subsisting. 

In compliance with the order of the High Court, the debtor 
executed a security bond in favour of the decree-holder for the 
due discharge of the final decree. This bond covered the 
properties which had been attached in the execution proceedings. 

The appeal tothe High Court was decided on the 7th March, 
1907 and the decree of the Court of first instance was modified. 

On the sth August, 1907, the decree-holder, the present 
appellant, applied for execution of the final decree. In his 
application he drew attention to the fact that the attachment on 
the properties made in the previous execution-proceedings was 
still subsisting and asked “that proclamation of sale of the 
properties be issued and by means of sale thereof the whole 
amount of the decretal money, etc., may be caused to be realised,” 
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CIVIL, This application, it is to be observed, covered the properties 

1918, which had been attached in the previous execution-proceedings 

Baij Nath and which also had been afterwards included in the security 
v 


Sia Bam, bond executed by the judgment-debtor. 

"e The properties were in due course put up to auction and 
sold in execution of the decree on the 18th and 21st January, 
1908. The petition of objection to the sale under the provisions 
of sections 244 aud 311, Civil Procedure Code, was filed 
by the judgment-debtor, the present respondent, on the 6th 
August 1907. 

The objection was allowed and the sale set aside on the 
IIlth May, 1908. Against this order, the decree-holder has 
appealed. 

The grounds on which the lower Court has allowed the 
objection are that by reason of the fact that the properties sold in 
execution of the decree-holder's money-decree were the same 
as those covered by the security-bond, executed in his favour 
by the judgment-debtor, the sale of those properties on the 
application of the decree-holder in execution of his money-decree 
was illegal because he was bound to bring a regular suit under 
section 67 of the Trausfer of Property Act, on the basis of 
his security bond as required by section 99 of that Act, before 
the attached property could be sold. In support of this view 
the lower Court relied on the decision 'of this Court in the 
case of Zokhan Singh wv. Girwar Singh and others (1), and 
further held on the authority of the Full Besuch decision of 
this Court in the case of Asutosh Stkdar v. Behari Lal Kirtunia 
and others (2), that thejudgment-debtor was entitled to have the 
sale set aside on an application under section 244, Civil Procedure 
Code, on proof merely that the provisions of section 99 of the 
Transfer of the Property Act, had not been complied with. 

Reference was also made tothe case of Syam Sundar Lal v. 
Bajpai Fat Narayan (3), and it was held that the facts of that 
case distinguished it from the present because in that case the 
security-bond for due performance of the decree was executed in 
favour of the Court which ordered its execution. 

The order of the lower Court has been contested before us 
on the following ground : 

(1) That the present case is outside the provisions of section 
99, Transfer of Property Act, as the question relates to the 


(1) (1908) 1 O. L. J. 118, I. L. R 32 Cale, 494, 
) (1907) 6 O. L. J. 820. 
(3) (1908) 7 O. W. N. 914. 
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execution of a decree obtained by the appellant and is between 
the parties to that decree, , 
(2) That the order for sale made by the Court is binding on 
the debtor. l 
(3) That the judgment-debtor (the respondent) waived his 
rigbt to question the regularity of the sale by the petitions which 
he filed in the execution-proceedings. 


(4) That as the security-bond was to take effect only if the 
appeal was dismissed by the appellate Court and as in fact the 
appeal was not dismissed but the decree of the Court of first 
instance was modified, the bond did not come into effect. 


(5) And that, whether the security-bond be treated as a 
mortgage or not, the decree-holder was at liberty to proceed 


to sell the property under the attachment which subsisted 


under the order of this Court prior to the execution of the 
securit y-bond. 

The determination of the 2nd, 3rd and 4th grounds will 
depend on the decision arrived at on the 1st and sth grounds; 
If the view taken up by the lower Court be correct that the sale 
was voidable by reason of the fact that the provisions of 
section 99 of the Transfer of Property Act had not been com- 
plied with, we are unable to hold that the order for sale would 
be binding on the debtor. The waiver relied on was made in 
petitions filed before the security-bond was taken and could not 
affect it if the view taken by the lower Court be correct. And 
the result of the appeal cannot, in our opinion, be held to 
prevent the security-bond from taking effect. The bond was 
taken as security for the due satisfaction of the final decree 
passed in the suit, and its terms which provided for the event of 
a complete dismissal must, we think, be taken to cover the 
event of a partial dismissal or a modification of the original decree, 
Under section 545, Clause (c) of the old Code of Civil Procedure, 
the security -was oidered to be given by the judgment-debtor 
for the due performance of such decree or order as might 
ultimately be binding on him. 

. The remaining grounds r and 5 raise the main questions in 
the case, namely ; 

(1) Whether the sale was bad in law because the properties 
sold could not have been sold in execution of the money-decree 
on the application of the decree-holder by reason of the fact that 
the security-bond had been executed in his favour by the debtor 
and ig conssquence he was bound under the provisions of 
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Errr section 99 of the Transfer of Property Act to bring a suit under 
1918, section 67 of that Act on that bond before he could bring the 

Bai Nath properties to sale :-—and 
d (2) Whether the sale could proceed on the attachment of 


Bis Ram, 


the properties which under the orders of the Court still subsisted, 


It is to be observed that in deciding the case of Zohhan 
Singh v. Girwar Singh (1) the learned Judges relied on the 
previous decision of this Court in the case of Girindra Nath 
Mukerjee v. Bejoy Gopal Mukersee (2), as supporting their view 
that a security-bond taken by order of the Court must be treated 
as a mortgage-bond, Tn that case the bond was one taken from a 
third party who stood surety for the payment of costs in an 
appeal to Her Majesty in Council and the learned Judge held 
that as it was a bond by which an interest in specific immovable 
property had been transferred for the purpose of a future debt, it 
was a mortgage-bond requiring for its validity all the formalities 
which the law demanded in the case of a mortgage-bond. In 
that case, however, the question was not raised and considered 
whether such a security-bond could be enforced by the Court in 
proceedings in execution of the final decree. 


In support of the appeal the learned pleader for the appel- 
lants has directed our attention to the decisions of the High 
Courts of Allahabad and Bombay and Madras in the cases of 
-Fanki Kuar v. Sarup Rant (3) of Venkapa Naik v. Basling 
Apabin Kolrabasapa (4) and of Zherumalat v. Ramayyar (5), in 
which the view contrary to that taken by this Court in the case 
of Tokhan Singh v. Girwar Singh (1), was adopted. He relies too," 
'on the decision of this Court in this case of Syam Sundar Lal v. 
-Bajpai Fat Narayan (6). He has also referred us to the decision 
‘of this Court in the case of Harmanoje Narain Singh v. Rampiosad 
Singh (7), which was a case somewhat similar to the present, and 
‘which was distinguished from the case of Zokhan Sing v. Girwar 
‘Singh (1), at page 471, by one of the Judges who was a party to 
the decision in the latter case. In that case during the pendency 
of an appeal and in order to obtain stay of the execution proceed- 
(ings a security-bond had been executed by the debtor agreeing to 
pay interest at 12 per cent. per annum on the amount of mesne 
‘profits decreed. and in the execution-proceedings, the security 


`- €) 0905: 10. L, J. 118; I. D.R 82 Calo. 404. 
. (29, (1898: I, L. R. 26 Calo. 246. (8) (1895) T. L, R. 17 AIL, 99. 

(51 (1889) I. L. R. 13 Maud, 1. (4) (1887; 1. L, B, 12 Bom. 411. 
' (0j (1908) 7 C. W. N, 914; L L. R. 80 Calo. 1080. 
(D), (0907) 6 O, L, J. 462, 
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bond was enforced by sale of the properties covered by it. It 
was contended in appeal that under section 99 of the Transfer of 
Property Act the decree-holders were not entitled to proceed 
against the property covered by the security-bond till they had 
taken steps to enforce the security by a regular suit. It was 
held by this Court that it was not necessary to consider the 
question whether the decree-holder was bound to proceed under 
the provisions of section 99 of the Transfer of Property Act, 
first, because it appeared to have been decided in previous 
execution-proceedings that the property could be sold without 
suit, and, secondly, because the property was under attachment, 
and whether the respondents decree-holders bad or had not 
acquired a charge over it under the security-bond they were 
entitled to sell it as the property of the judgment-debtor in the 
execution proceedings then in progress. In the case before us it 
is pointed out that the property which was eventually sold was 
similarly under attachment in the execution proceedings prior to 
the execution of the security-bond, that this attachment subsisted 
by order of the Court up to the time when the subsequent 
application for execution was made and that it was on the basis 
of this fact that the decree-holder prayed in his application for 
execution for sale of the properties. 


The present case differs from the case of Harmanoje Narain 
Singh v. Ramprosad Singh (1), only in that in this case the 
decree which was finally put in execution was not the original 
decree of the first Court but the decree as modifed by the 
appellate Court. 


On the other hand the case of Zokhan Singh v. Girmár 
Singh (2), differs to this extent from the present that in that case 
the judgment-debtors who were appellants in a case before the 
Privy Council, executed a security-bond for the costs of the 
respondents. The bond was executed in favour of the Registrar, 
High Court, and was assigned over by him to the respondents, 
who afterwards sought to enforce it. In the present case the 
security-bond was executed by the debtors in favour of the decree- 
holder for due performance of the final decree which might be 
passed on appeal. E 

We find in the present case that what has happened.is this: 
that after the present appellants had obtained a decree for 
recovery of their debt from the respondents and had taken out 
execution of the same by attachment of properties belonging to 
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the . respondents, debtors, the latter appealed and that as a 
condition for obtaining from the appellate Court an order 
staying execution pending the decision of the appeal, they had 
to furnish security for the due performance of the final decree. 
The security furnished covered the properties under attachment. 
After disposal of the appeal they applied for execution of the 
final decree by sale of the properties over which the attachment 
still subsisted. It has been held by the lower Court that they 
are not entitled in law to do this but they must, if they want to 
have those properties sold, bring a fresh suit under the provisions 
of section 67 of the Transfer of Property Act. This appears to 
us to be unreasonable and not in accordance with the intentions 
of the Legislature, and if, as we think, it is the necessary con- 
clusion to be drawn on the authority of the decision of this 
Court in the case of Zokhan Singh v. Girwar Singh (1), we are 
unable to agree with that decision. 


The provisions of section 545, clause (c), of the old Code of 
Civil Procedure were clearly framed for the purpose of protecting 
alike the interests of the judgment-debtor and of the decree- 
holder. The debtor is to be saved from substantial loss by stay 
of execution pending appeal while at the same time the decree- 
holder is to be ensured full satisfaction of the final decree by 
security being taken from the judgment-debtor, yet if the view 
taken by the lower Court in the present case be accepted, the 
effect of the provision embodied in the law for the protection of 
the decree-holder must be interpreted to operate to his advantage, 
and, so far from securing the due execution of his decree, to 
-render the decree itself incapable of execution against the 
property covered by the security even though that property had 
been already attached in execution ofthe decree, and to drive 
.him to a fresh suit for the recovery of the amount decreed on 
the basis of its having been converted into a mortgage- 
debt. 

We are on the contrary inclined to accept the view taken by 
the High Courts of Allahabad, Madras and Bombay in the cases 
reported in J. L. R. 17 All. 99, I. L. R.13 Mad. 1 and I. L. R. 12 
Bom. 411 and by this Court in the case of Syam Sundar Lal v. 


-Bajpa; Fat Narain (2). 


-We are unable to distinguish the present case in principle 
from the case of Zokhan Singh v. Girwar Singh (1), nor can we 
-Rccept as consistent or logical the distinction drawn between the 


(I) (1905) 1 G, L;J,118, (2) (1908, 7 C. W. N. 014,. 
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case of Zokhan Singh v., Girwar Singh (1) and the case of 
flarmanoje Narain Singh v. Ramprosad Singh (2) If the 
principle laid down in Zokhan Singh v. Girwar Singh (1), be 
accepted that when once property has been hypothecated. in the 
security-bond the decree-holder is precluded from selling it in 
proceedings in execution of his decree but is by law bound 
to bring a suit on the security-bond under section 67 of the 
Transfer of Property Act, it seems to us that his position cannot 
be improved or altered by the fact that the property was already 
under attachment when the bond was executed. Nor do we 
think any distinction can be drawn between a security-bond 
executed in favour of an officer of the Court and one executed in 
favour of the decree-holder. In each case the security-bond is 
executed by order of the Court for the due performance of the 
final decree that may be passed. The real question seems to us 
to be whether the Court whose duty it is to execute the final 
decree has power in those execution proceedings to enforce the 
decree by sale of the properties covered by the security-bond. 
And it does not appear to us that any distinction in principle 
can be drawn between a security-bond: executed by order of a 
Court of first instance or of an appellate Court for due per- 
formance of the final decree and a security-bond for costs 
executed in an appeal to His Majesty in Council. 

We therefore refer to a Full Bench for decision the follow- 
ing questions ; 

When a security-bond for due performance of the final decree 
has been given by a judgment-debtor by order of an appellate 
Court under section 545 (c) of the old Code of Civil Procedure, is 
the decree-holder entitled to ask the executing Court to enforce 
that bond against the judgment-debtor in proceedings taken in 
execution of the final decree, to recover the decretal debt by. sale 
of the properties covered by that bond, without bringing a suit 
under section 67 of the Transfer of Property Act? 

Has the case of Zokhan Singh v. Girwar Singh (1) been 
correctly decided ? 

The case came on for hearing before the Full Bench, aud at 
the hearing, 

Babu Upendra Nath Chatterjee, as an intervenor, wanted to 
oppose the appellant on behalf of one Mohant Mohabir Das, 
minor, on the ground that his client was appointed Mohant of 
the sixteen annas share of the Asthal properties by the District 
Judge of Bhagalpur in place of the respondent. 


(D (1905) 10, L.J. 118. - (3) (1907) 6 O. L, J, 402,' 


$75 


IVIL, 


.1918. 


hus nud 

.Baij Nath 
v. 

Sia Ram. 


FA * 
$76 
CIVIL. 
.1918. 
m 
Baij Nath 
v, 
.Bia Ham, 


Vanwary 14, 


fuk ÜALourrA LÀW JOURNAL. (Vou. XVII. 


As he declined to be made a party to the appeal, he was not 
heard. 

Dr. Rash Behari Ghosh (with him Babu Kshelra Mohun 
Seti) for the Appellant. 


[MookKERJEE J.—How does this reference arise ?] 

The learned referring Judges were under a misapprehension 
as to the case of Harmanoje Narain Singh v. Ramprosad Singh (1). 
In Zokhan Singh v. Girwar Singh (2), it was merely held that the 
security bond could not be enforced in proceedings in execution 
of the final decree, but that a regular suit was necessary, but in 
flarmanoje Narain’s case(1), as their Lordships themselves pointed 
out, it was not necessary to consider the question of section 99 
of the Transfer of Property Act. 


[MookxRjgE J.—Here you want to proceed on the basis of 
the attachment which was subsisting, and which was earlier than 
the security bond.] 


That isso. There is, if I may point out, another misapprehen- 
sion on the part of the learned referring Judges, namely, on the 
question of waiver. The waiver was made in petitions filed in 


the later execution case, after the security bond had been 


executed, and not before, as their Lordships say. 


[C. J.—Is it not a short answer to say that section 99 does 


-not apply? The attachment was not an attachment by a mort- 


gagee, as the security bond was not in existence at.that time, | 


Babu Naresh Chandra Sinha for the Respondent : 

The question of attachment does not arise in the reference. 
The learned referring Judges overruled that contention. The 
only question before your Lordships is whether the decree- 
holder can sell the properties covered by the bond in proceedings 
in execution of the final decree, without,bringing a regular suit. 


[C. J.—But look at the question referred to us. The first 
point we have to see is whether there was an attachment by a 
mortgagee.] ' 

No, there was so attachment by the decree-holder as 
mortgagee. 


[C. J—Then section 99 does not apply.] 
. The judgment of the Court was delivered by 
Jenkins C. J.—It is conceded and is obvious that the attach- 
ment was not by a mortgagee, that is to say, when the attachment 
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was made there was no mortgagee in existenceas such. That 
being so, section 99 of the Transfer of Property Act has no 
application, and the sale can be carried out in execution proceed- 
ings consequent on that attachment. With these observations 
the case is sent back to the Division Bench for disposal, 

The costs of this reference will be costs in the appeal; 
hearing fee, three gold mohurs. 


A TOMS G CB Appeal allowed. 

[The case came up for final disposal before Chitty and 
Teunon JJ. on Februury 4, 1913, when their Lordships allowed 
the appeal, set aside the order of the Subordinate Judge, and 
remanded the case to the lower Court to proceed with the 


execution and deal with any other questions that might arise.— 
Rep.] 
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PRESENT : Lord Macnaghten, Lord Moulton, Sir Fohn Edge 
and Mr. Ameer Als. 


DHARANI KANTA LAHIRI CHOWDHURI AND ANOTHER 
V 


GABAR ALI KHAN AND OTHERS. 


[ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT FORT 
WILLIAM IN BENGAL. | 


Burden of proof — Ejectment, suit for, 


In a suit for ejectment, it lies upon the plaintiff to prove not only a title 
as against the defendant to the possession, but to prove that the plaintiff had 
been dispossessed or had discontinued to be in possession of the land within 
twelve years immediately preceding the commencement of the suit. 


Appeal from a judgment and decree of the High Court at 
Calcutta (July 3, 1908) which partly affirmed and partly reversed 
a judgment and decree of the Court of the second Subordinate 
Judge of Mymensingh (March 19, 1906). 

The facts of the case are fully stated in the judgment of 
their Lordships. The plaintiffs appellants sued as zemindars 
to eject the defendants respondents from possession of seven 
puras or 592 bighas of land. The Subordinate Judge dismissed 
the suit on the ground of res judicata. On appeal to the High 
Court two learned judges (Ghosh and Brett, JJ.) disagreed on 
the question; which was referred to a special Bench, which 
decided that the previous litigation, detailed in their Lordships’ 
judgment, did not operate as res /ud7cata in the present suit and 
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Pode remanded it for trial: see Dharani Kanta Lahiri v. Gabar Ali 
1912, Khan (1). 
Dharani Kanta The Subordinate Judge gave the plaintiff a decree for two 


puras of the lands in suit and for mesne profits and as to the 
remainder of the land dismissed the suit. The High Court on 
cross-appeals dismissed the suit altogether. The plaintiffs 
thereupon appealed to His Majesty in Council. 

Sir H. Erle, Richards, K. C, and A. M. Dunne, for the 
Appellants, submitted that the appellants being the zemindars 
had titleto the lands in suit, that as the respondents were 
holding the same under a sanad which comprised only two puras, 
the appellants were entitled to eject the respondents from the 
remainder of the lands, and that the judgment ofthe Subordinate 
Judge was right and his decree should be restored. 

DeGruyther K. C, and B. Dude, for the Respondents: 
In the previous litigation it was found that the plaintiffs were not 
in possession of any part of the lands in suit and in the present 


Y, 
Qabar Ali, .- 


suit both the Courts below have found that they were not. in 
possession. The onus ison them to prove their possession at 
sometime within twelve years prior to the suit : Mohktma Chundar 
Mozoomdar v. Mohesh  Chunder Neogt (2) and D1nomont 
Chowdhrani v. Brojo Mohini Chowdhrant (3). They have failed 
= to discharge the onus and the High Court is right in dismissing 
i the suit. Counsel also contended that the previous litigation 
operated as res judicata in this suit which should be, therefore, 
dismissed and in support of that contention referred to the 
Bengal Tenancy Act, sections IOI, 102, 103, 106, 107, 108, 158, 

and 189, and the rules made by the Government thereunder, 

Sir H. Erle Richards, K. C, in reply: The previous 
litigation does not operate as res judicata under section 13 of the 
Code of Civil Procedure (Act XIV of 1882), which applies: 
Peary Mohun Mukerji v. Ali Shetkh (4). The plaintiffs have 
proved their title to the lands in suit as zeminders and the 
defendants must show that the zemindars were dispossessed. 

[Lorn MouLTON : It is for you to showthat you were in 
possession within twelve years prior to the suit.] 

It is enough for us to show the title. Reference was made 
to the Indian Limitation Act, Sch. II Art. 142 and Law of 
Limitation by Mitra (1911 ed.) Arts. 142 and 144. 

"The judgment of their Lordships was delivered by 


(1) (1902) I. UL: B. 30 Oale 839. 
(2), (1888) L. R. 16 L A. 23 (26) ; I, L. R. 16 Vale. 473. 
(3) (1901) L. R. 29 I. A. 24 (34) ; I. L. R, 29 Qalo. 187. 
(4) (1892) I, L, R, 20 Calo, 249. 
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Sir John Edge.— This is an appeal from two decrees of the 

High Court of Judicature at Fort William in Bengal, dated the 
3rd July 1908, which were made in an appeal and cross-appeal 
from the decree of the second Subordinate Judge of Mymensingh, 
dated the 19th March 1906. . 


The appellants are the zemindars of mauzah Sahildeo in 
pergunnah Mymensing. The respondents are in possession of 
seven puras or 592 bighas of land within mauzah Sahildeo 
from the possession of which the zemindars sought in the suit in 
which this appeal has arisen to eject them. The dispute as to 
the right to the possession of the seven puras of land arose’ out 
of an application which was made in 1891 under section 103 
ofthe Bengal Tenancy Act, 1885, by the then zemindars of 


mauzah Sahildeo to have lands in mauzah Sahildeo measured ` 


and a Record of Rights prepared. The zemindars of 1891 are 
represented in this appeal by the appellants. Upon that 
application the Collector of Mymensingh deputed an Amin to 
make the necessary measurements and to prepare a Record of 
Rights. When the measurement papers and ground plans were 
submitted by the Amin to the Revenue-officer, Gabar Ali Khan 
and Abdul Ali Khan, who are here represented by the respondents 
to this appeal, filed objections to the Amin’s report and claimed 
under a sanad of 1815 seven puras of land, equivalent to about 
592 bighas, as their mokurars chuck at an annual rent of Rs, 9. 
The Amin had measured the seven puras as land liable to the 
payment of ordinary rent to the zemindars. The zemindars 
disputed the claim. Thereupon the revenue officer proceeded 
under the provisions of the Bengal Tenancy Act, 1885 to hear 
and deoide the dispute between the claimants and the zemindars. 
The defence of the zemindars was that the sanad upon which the 
claimants relied was a forgery, and that the claimants had no 
title to the lands in dispute. The revenue officer on the 21st 
March 1892 found that the sanad was genuine and gave the 
claimants a decree for two puras of land as their mokurart, the 
two puras being equivalent to about 156 bighas, and decided 
that the claimants must pay a rent to be fixed for the remainder 
of the 592 bighas which he found wasin their possession. From’ 
that decree of the revenue officer the claimants and the 
zemindars respectively appealed to the special Judge. The 
special Judge on appeal found that the sanad was genuine. 
He was, however, apparently iri some doubt as to the extent of 
land which the claimants-were entitled to hold under the sanad. 
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as their mokurart. In the sanad the land was stated to be two 
puras, and boundaries which were capable of being ascertained- 
on the north, south, and west of the land were mentioned in the 
sanad, but the eastern boundary was stated to be an ati, boundary 
ridge. To the eastward of the western boundary ofthe land the 
nearest boundary ridge which was found was the boundary ridge _ 
between mauzah Sahildeo and Dattagathi, but if the boundary 
ridge between Sahildeo and Dattagathi was the af? which was 
mentioned as the eastern boundary in the sanad the sokurari 
chuck comprised seven puras or 592 bighas and not two puras 
only. The special Judge, however, found as a fact that the 
claimants had for more than 12 years been in possession of the 
land which they claimed to hold under the sanad, and gave them 
a decree onthe 11th November 1893, establishing their right 
to hold the lands up to the boundary line between mauzah 
Sahildeo and Dattagathi as their mofurart at a rent of Rs. 9 
per annum. 

From the decree of the special Judge of the 11th November 
1893 the zemindars: appealed to the High Court at Calcutta, 
In that appeal it was contended on behalf of the zemindars that 
they were entitled to eject the claimants from the land held by 
them in excess of that covered by the sanad, and alternatively 
that they were entitled to additional rent in respect of the excess 
Jand. The High Court construing the judgment of the special 
Judge held that he had found as a fact that the whole of the 
land claimed by the claimants was held by them as a mokurart 
grant under the sanad, and their title to the land had not been 
acquired by adverse possession. The High Court also held that 
the question as to whether the zemindars had a right to eject the 
claimants did not properly arise in the proceedings. The High 
Court by its decree of the gth July 1895 dismissed the appeal 
from the decree of the special Judge. 

The suit in which the present appeal has arisen was brought 
on the 8th July 1896 in the Court of the second Subordinate 
Judge of Mymensingh. The plaintiffs in this suit who claimed 
as or as representing the zemindars of mauzah Sahildeo in their 
plaint referred to the previous litigation which had been 
determined by the decree of the High Court of theoth July 1895, 
and alleged that there being no relationship of landlord and 
tenant between them and the defendants the decision in the 
previous proceedings was no bar to the suit; they further 
alleged that the sanad of 1815 was a fraudulent and forged 
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document ; that the defendants were wrongfully in possession 

of the seven puras odd of land; and they claimed a declaration 

of title to the land in dispute and a decree for’ possession and 

for mesne profits and other reliefs. The principal defendants, 
who were Gabar Ali Khan and Abdul Ali Khan, in their written 
statement alleged that neither the plaintiffs nor their predecessors 
in title had been in possession of the lands in dispute within 12 
years immediately preceding this suit or at any time; that in the 
previous proceedings it had been decided by a competent Court 
that the lands in suit were the mofurart chuck of the answering 
defendants, that, that decision was upheld by the: High Court, 
and the plaintiffs! claim was barred by section 13 of the Code of 
Civil Procedure; they further alleged thatthe sanad of 1815 
was a genuine sanad ; that the sanad of 1815 had been granted 
by the then zemindar in renewal of a previous sanad of 1740 
and that the defendants and their predecessors had for a long 
time been in possession of the lands in suit in mokurart chuck 
right under the sanad of 1815, In effect, according to the plaint 
the defendants were mere trespassers in possession, claiming to 
hold the lands in dispute as their mofurart chuck under a forged 
sanad and, according to the written statement the plaintiffs’ suit 
for possession was barred by limitation, and the defendants 
were entitled under the sanad of 1815 to hold the lands in dispute 

as their mourart chuck at a rent of Rs. 9 per annum. Putting 

a reasonable construction upon the written statement, the case of 
the defendants apparently was that they had held all the lands 

in dispute under the sanad of 1815; that that question was 
concluded by the decision in appeal iu the previous proceedings, 
and should it be held that they did not hold the lands under the 

sanad, they in that event and to that extent relied upon limitation: 
as a bar to the suit. ! 
:' The suit came on for hearing before the officiating 
Subordinate Judge of Mymensingh, who held that it having been. 
decided in thé previous proceedings by a competent Court that. 
the defendants held the lands in suit as a mokurari chuck under 

the sanad set up by them, the principle of res judicata applied 

and the suit was barred by section. 13 of the Code of Civil 
Procedure, and by his decree of the 29th August 1898 dismissed’ 
the suit. From that decree the plaintiff, Dharani Kanta Lahiri: 
Chowdhuri, on his own behalf and as executor of Abhoya’ Kanta 

Lahiri Chowdhuri, appealed to the High Court at Calcutta, 
The High Court in:appeal held that section. 13 -of the Code. of 
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Civil: Procedure did not apply, allowed the appeal, and by their 
order of the 13th August 1902 remanded the suit to the Court of 
first instance to be decided on its merits. 

On the hearing of the suit under the order of remand of the 
13th August, 1902, the officiating Subordinate Judge of Mymen- 
singh found that the sanad of 1815 was genuine and binding on 
the plaintiffs ; that the sanad covered only two puras of land and 
nothing more, and that as to the lands lying to the eastward of 
those two puras he stated : 

“ There is virtually no evidence to suppose that the eastern 
portion or any portion of it was at all cultivated or otherwise 
occupied .by any one beyond 12 years of the'institution of 
the suit." 

The officiating Subordinate Judge, by his decree of the 
19th March, 1906, fixed the eastern boundary of the two puras 
and gave the plaintiffs a decree for possession of that portion of 
the lands in suit which lay to the eastward of that boundary, and 
for mesne profits. 

From the decree of the 19th March, 1906 of the officiating 
Subordinate Judge each side appealed to the High Court at 
Calcutta. The High Court on appeal found that the sanad of 
1815 was genuine, that the two puras mentioned in the sanad 
were merely a misdescription of the extent of the area covered by 
the sanad, and that the sanad covered all the lands in dispute up 
to the boundaries between the mauzah Sahildeo and Dattagathi. 
In effect the High Court found that the seven puras or 592 bighas 
of land in dispute were held by the defendants under the sanaa 
of 1815 as their mokurari at a rent of Rs. 9 per annum. The 
High Court also found that the plaintiffs had entirely failed to 
prove that they were ever in possession of any of the lands in suit 
or that they were dispossessed by the defendants. The High 
Court dismissed the appeal of the plaintiffs and allowed the appeal 
ofthe defendants. The result was that the suit was dismissed. 
From that decree of the High Court this appeal has been brought. 

Their Lordships accepted the concurrent findings of the 
High Court and the officiating Subordinate Judge as to the sanad 
of 1815 being a genuine sanad as conclusive on that question. 
There can be no doubt that the defendants respondents have 
under the sanad a mokurart right in at least two puras of land 
bounded on the north by a cattle track, on the west by the 
Kalni Bil, on the south by the Utiarkona Khal, and on the east 
by an atl, boundary ridge. There is also no doubt that the 
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nearest boundary ridgeto the eastward of the Kalnj Bil is the He 
boundary ridge between mauzah Sahildeo and mauzah Datta- 1913, 
gathi. There is no reliable evidence to prove that between the Dharani Kanta 
Kalni Bil and the boundary ridge between mouzah Sahildeo and E 
Dattagathi there had ever existed any a:/ or boundary ridge, 
The defendants respondents were for more than 12 years before Sir J 
the commencement of this suit in possession of the seven puras 

or 592 bighas of land in dispute which are bounded on the west 

by the Kalni Bil and onthe east by the boundary ridge between 
mouzah Sahildeo and  Dattagathi, and there is no reliable 
evidence to show when the defendants respondents, or those 

whom they represent as sanad-holders, first obtained possession 

of those seven puras of land. Ifthe lands which it was intended 

that the sanad should cover had not been described as two puras, 

there would have been no difficulty in holding that the seven 

puras of Jand were the mokurart holding of the defendants 
respondents. Their Lordships have found it difficult to accept 

the conclusion of the High Court, that the mention of the two 

puras in the sanad merely amounted to a misdescription which 

may be rejected for the purpose of interpreting that document, 

but theland in dispute was in 1740 and in 1815 covered by 
jungle, and it does not appear that it had ever been measured 
untilit was measured by the Amin in consequence of the 
application of 1891, and the facts, so far as they can now be 
ascertained, point strongly to the conclusion that the defendants 
respondents, and those whom they .represent as sanad-holders 

have held the whole seven puras as their mourart, and the 
plaintiffs appellants have failed to prove that they or the 
zemindars whom they represent have had possession of any 
portion of those seven puras since the sanad was originally 
granted in 1740, and further they have failed to show what was 

the 2:7 which was the eastern boundary of the lands covered by 

the sanad if it be not the boundary ridge between mauzah 
Sahildeo and Dattagathi. 

The suit is one for the ejectment of persons who admittedly 
were at the date of suit in possession of the seven puras of land 
from which it is sought to eject them. It lay upon the plaintiffs 
to prove not only a title as against the defeudants to the 
possession, but to prove that the plaintiffs had been dispossessed 
or had discontinued to be in possession of the lands within the 
12 years immediately preceding the commencement of the suit. 

Their Lordships find that the plaintiffs failed to prove a title as 
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against the defendants to the possession of the lands in dispute 
or any part of them; they failed to prove that the lands, the 
possession of which they claimed, were not the lands covered 
by the sanad ; and they failed to prove that they had been 
dispossessed or that their possession had been discontinued 
within 12- years before suit, Under the circumstances, their 
Lordships do not consider it necessary to express any opinion as 
to` whether the decision of the special Judge of the 11th 
November 1893 in the previous proceedings did or did not, by 
reason of section 13 ofthe Code of Civil Procedure, operate as a 
bar to the maintenance of this suit. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed, and the decrees of the High Court 
of the 3rd July 1908 be affirmed. The appellants must pay the 
costs of this appeal. 

Watkins & Hunter.—Solicitors for the Appellants. 

T. L. Wilson & Co,—Solicitors for the Respondents. 

J. M. P. Appeal dismissed: 


PRESENT : Lord Macnaghten, Lord Moulton, Sir Fohn 
Edge and Mr, Ameer Ali. | 


LALLU SAHI 
v. 


MAHANT RAJBANS BHARTHI AND ANOTHER. 


[On Two CONSOLIDATED APPEALS FROM THE HicH COURT or- 
JUDICATURE FOR THE NORTH-WESTERN PROVINCES, 
: ALLAHABAD. | 


Mortgage— Want of consideration—Securitics for whioh no consideration passed 
should not be made securities for money adtanced under: another agreo- 
|. ment between the sama parties, 


Where in a suit for sale under section 88 of the Transfer of Property Act 
of immovable property mentioned in two hypothecation bonds the proved 
facts were that the plaintiff and the defendant agreed that in consideration 
of the, plaintiff defraying a share of the expenses of some litigation between 
the defendant and one K. B, the defendant should grant a lease to the 
plaintiff's brother of a share in a certain mouza, and should, when the litigation 
was concluded, exeonte a sale deed of that share to the plaintiff, that under thé 
agreement the plaintiff paid certain suma of money, to the defendant, who put 
the plaintiff in possession of the said share under a perpetual lease, that the 
bonds in suit were subsequently to the agreement and before the termination 
of the litigation given to be used should the defendant refuse to execute the 
sale deed, that the defendant was successful in the litigation and had al Ways been 
ready to carry out the agreement on his part, It wes found that there was no 


Vor. XVII] PRIVY COUNCIL 


consideration passed for the bonds, but certain expenses of the litigation 
were paid: 

Hald, that securities in respect of which that there was no consideration 
ought not to be made securities for tha expenses which were defrayed by the 
plaintiff in litigation between the defeadant and K. B, and the plaintiff's suit 
mnst. be dismissed. 

Two consolidated appeals from two decrees of the High Court 
of Allahabad, dated the 31st of March, 1910. They arose out of 
a suit instituted by the appellant, as plaintiff, in the Court of the 
Additional Subordinate Judge of Gorakpur in the North-Western 
Provinces of India, to enforce two mortgage deeds executed by 
Mahant Rajbans Bharthi, the principal respondent, and to recover 
the sum of Rs. 10,418-11-0 by sale of the mortgaged property. 

The Subordinate Judge made a decree under section 88 of 
the Transfer of Property Act in favour of the plaintiff fora part 
of his claim. Both parties appealed therefrom to the High Court. 
That tribunal dismissed the appeal of the plaintiff, and decreed 
that of the first defendant, Mahant Rajbans Bharthi, with the 
result that the suit of the plaintif was dismissed with costs, 
The plaintiff thereupon brought the present appeals. The facts 
of the case are fully stated in their Lordships’ judgment. 

DeGruyther K. C. and B. Dude, tor the Appellant contended 
that the defendant admitted: before the Sub-Registrar the 
execution of the bonds and the receipt of the consideration 
therein stated, and consequently it was for him to prove that the 
plaintiff received no consideration for the bonds, and submitted 
that the defendant had not discharged the onus that lay on him. 

G. E. A. Ross, K. C. and O'Gorman for the Respondent, 
submitted that there were concurrent findings.of the Court 
below, that no consideration passed for the bonds and that the 
High Court was right in dismissing the suit. 

DeGruyther, K. C. replied. 

The judgment of their Lordships was delivered by 

Sir John Edge.—The suit in which these two consolidated 
appeals have arisen was brought by Babu Lallu Sahi, the 
appellant here, in the Court of the Additional Subordinate 
Judge of Gorakhpur, against Mahant Rajbans Bharthi and Babu 
Thakur Singh, who arethe respondents to these appeals. The 
suit was brought upon two hypothecation bonds, dated respectively 
the 23rd March 1900 and the 27th April 1901, which were made 
by the defendant Mahant Rajbans Bharthi. The first bond was 
made in favour of Babu Rajdeo Singh, deceased, who, in fact, was 
in that transaction óemamidar for the plaintiff, and was the 
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father of the defendant Babu Thakur Singh, a fro forma 
defendant against whom no relief was sought. The second bond ' 
was made in favour of the plaintiff. The suit was a suit for sale. 
under section 88 of .the Transfer of Property Act, of the 
immovable property mentioned in the bonds. The consideration - 
for the bonds was alleged in the plaint to have been old and 
present debts. In his written statement the defendant, Rajbans 
Bharthi, denied that any consideration had been given or received 
for the bonds and stated his version of the transaction between 
him and the plaintiff which briefly was that he, Rajbans Bharthi, 
being involved in a dispute and litigation with one, Karya Bharthi, 
relating to property appertaining to a math, it was agreed 
between the plaintif and him, Rajbans Bharthi, that in 
consideration of the plaintiff defraying one-third of the expenses 
in the case he should put the plaintiff in possession of an 8 
annas share in mauza Sirsia Gotha, and in the event of Rajbans 
Bharthi succeeding in the litigation he should execute a sale 
deed of the 8 annas share in favour of Babu Gobardhan Sahi, 
the plaintiff's brother. In his written statement Rajbans Bharthi 
further alleged that under a perpetual lease of the 31st December 
1898 he put the plaintiff in possession of the 8 annas share in 
mauza Sirsia Gotha, and that subsequently, during the pendency 
of the litigation, the plaintiff, without any consideration, obtained 
from him four bonds, of which two are the bonds in suit, 

At the trial before the Additional Subordinate Judge, the 
plaintiff gave evidence. His case was that the bonds had been 
given as security for the repayment of money which he alleged 
that he had advanced to or on behalf of Rajbans Bharthi. He 
stated that the defendant had borrowed Rs. 6,200 from him, 
but he could not remémber the occasions on which he gave the 
money ; he had no documentary evidence to show what sums 
he had advanced to or on behalf of Rajbans Bharthi ; he produced 
no account book; he had no witness to prove that he had 
advanced any money to or on behalf of Rajbans Bharthi; and he 
swore that no agreement had been made between them for the 
execution of any sale deed. It was not proved what the expenses 
of the litigation amounted to. No money had passed on the 
registration of the bonds. On the other hand, it was proved by 
witnesses, whose evidence their Lordships see no reason to doubt, 
that they were present when it was agreed that the plaintiff 
should defray one-third of the expenses of the litigation, and 
that a sale deed of the:8 annas share in mauzah Sirsia Gotha 
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should be executed in his favour by Rajbans Bharthi, when the 
case was concluded. It was also proved that Rajbans Bharthi 
agreed to execute a lease of the 8 annas share, Rajbans Bharthi 
also proved the circumstances under which he made the bonds 
in suit; that there was no consideration for them; that the 
bonds were given by him at the request of the plaintiff so that 
they might be used in case he should not execute the sale deed ; 
and he swore that he had always been willing to execute the sale 
deed, but the plaintiff and his brother Gobardhan were not willing 
that the sale deed should be executed, and he was helpless. 

The Additional Subordinate Judge did not believe the 
plaintiff's evidence, but finding that the plaintiff had paid part of 
the expenses of the litigation in which Rajbans Bharthi had been 
engaged, the Additional Subordinate Judge gave the plaintiff a 
decree upon the bonds for part of his claim, and as to the 
remainder of his claim dismissed the suit. 

From that decree the plaintiff and Rajbans Bharthi, respec- 
‘tively, appealed to the High Court at Allahabad. On the hearing 
of the appeals the High Court disbelieved the plaintiff’s evidence, 
and accepting as true the evidence which had been given on 
behalf of Rajbans Bharthi, dismissed the plaintiff's appeal, and 
allowing the appeal of Rajbans Bharthi, dismissed the suit. 


Their Lordships do not believe the evidence of the plaintiff ; 
they find that the plaintiff and the defendant Rajbans Bharthi 
agreed that in consideration of the plaintiff defraying one-third 
of the expenses of the litigation between the defendant Rajbans 
Bharthi and Karya Bharthi the defendant should grant a lease 
to the plaintiff's brother Gobardhan Sahi of an 8 annas share in 
mauzah Sirsia Gotha, and should when that litigation was 
concluded execute a sale deed of that share to the plaintiff, and 
that under that agreement the plaintiff paid such moneys as were 
paid or advanced by him. Their Lordships find that the bonds 
in suit were subsequently to that agreement and before the 
termination of the litigation given to be used should the 
defendant Rajbans Bharthi refuse to execute the sale deed. 
Rajbans Bharthi has always been ready to carry out the agreement 
on his part, and their Lordships agree with the High Court that 
no consideration passed for the bonds, and that securities in 
respect of which there was no consideration ought not to be 
made, as was done by the Additional Subordinate Judge, 
.securities for the expenses which were defrayed by the plaintiff 
in the litigation between Rajbans Bharthi and Karya Bharthi, 
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* : Their Lordships will.humbly advise His Majesty that -the 
consolidated appeals should be dismissed and the decrees of the 
High Court be affirmed. The appellant must pay the costs -.of 
these appeals. 

Barrow, Rogers & Nevill.—Solicitors for the Appellants. 

| Ranken Ford, Fora v Chester,.—Solicitors for the Respondents. 


J M, P Appeal dismissed, 
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Joint fonily— Kitahehara Law—Separation—Eaolusion from joint property— 
, Claim for mesne profits, 


on 


,"- " 
,,; What may amount to separation or what conduct on the part of some of 
the members may lead to disruption of a joint undivided Hindu family 
‘goverhed | by the Mitakshara law and convert’ & joint ten ancy into a tenanoy 
in comthon must depend on thé facts of each case. A definite and unambigous 
indication by one member of intention to separate himself and to enjoy his 
share in severalty may amount to separation. But to have that effect the 
intention must be unequivocal and clearly expressed and ‘mustrelaté to a 
division of rights in property. Separation from comme nsality does not asa 
necessary consequence effect a division of the joint undivided property. 

‘ Rabun Persad v. Mussamat Radha Beeby (1) and Apporier v.. Ram 
Subba Aiyan (2) referred to, 

» Where the managing member of a joint family wasall along offering a 
member, who-was separate in food and worship, a monthly allowance which 
‘he refused to accept as being inadequate : 

i Held, that it did not amount to exclusion from the joint estate and 
Consequently the said member was not entitled to claim mesne profits on the 
‘ground of exclusion. 

Appeal from a decree of thé Court of the Judicial Commie 
sioner of Oudh (October 30,. 1909) modifying a decree of the 
Additional Judge of Hardoi (August 27, 1908.) : 
: " The only question in issue in. the appeal was whether the 
‘appellants were entitled to-mesne profits on the ground that 
‘they separated in property in October. 190r from the joint Hindu 
family governed by -the Mitakshara law and of which they were 
-admittedly members, or that they were. excluded from the. joint 


(1) 41848)-4 Moo-1, A; 187. . (2) (1866) 11 Moo, L A. 7& . -| 
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estate: The Additional Judge came to the conclusion that. they 
had separated in October 1901, that since. their separation they, 
had been excluded from the joint family property, and that 
consequently they were entitled to mesne profits. On appeal 
the Judicial Commisioner held that neither separation nor 
exclusion had béen proved and that the claim for mesne' profits 
was consequently not sustainable. The appellants then appealed: 
to His Majesty in Council. l 7 


The material facts arè stated in the judgment of their 
Lordships. l 


DeGruyther, R. C, and B. Dunne for the Appellants ; i 
separation of a joint Hindu family may be effected without 
an instrument in writing. Rewun Persad v, Mussumat Radha, 
Beeby (1). The case of Appovier v.. Rama Subba Atyan (2). 
does not lay down that there must be a written instrument, 
to effect separation: but it simply says that where there is a, 
written instrument, it must show separation of the joint, 
property in certain defined shares. A mere declaration by, 
one member that he was. separate from the others is sufficient 
to effect separation. Bulakee Lall v. Mussamut Indurputtee. 
Kowar (3), Mussumat Vato Koer v. Rowshun Singh (4), Raghud- 
nund Doss v. Sadhu Churn Doss (8) Radha Churn Dass v.. 
Kripasindhu Dass (6), Sundarsanam Matstri v. Narastmhulu (7). 
and Joy Narain Girt v. Grish Chunder Myti (8). .The evidence 
establishes that Suraj Narain expressed his intention to separate, 
in October 1901 and that he was excluded from that time from. 


participation in the profits derived from the joint estate.. 


It is, therefore, submitted that he is.entitled to mesne profits.; 
Ram Pershad Singh v. Lakhpati Koer (9) and -Balkishen Das. 
v. Ram Narain Sahu (10) were distinguished. l r 


A. M. Dunne for the Respondents : whether there was 
separation or not was a question of fact. If Suraj Narain had 
separated in October 1901, as contended, he would not have said 
in 1903, as the evidence shows, that he was joint. It is also. 


proved that he was offered an allowance, which he refused to. 


- (1) (1846) 4 Moo. I. A, 187,.(168). 

. (231 (1866) 11 Moo. I. A, 75, (89 and 80}. 
(3) (1865) 8 W.-R.41. 
(4) (1867) 8 W. B. 82, 


(5) (1878) L L. R. 4, Calo. 495. 
. (6) (1879) I. L. BR 5 Calo 474, (476 and 477), 
' (7) 4901) I. L. R, 25 Mad, 149, (156). 
.:(8) (1878) L. cla . 328, I. L. B. 4 Calo, 484, 
, «9) (1902) L. R, 80 I. A. 1; I. L. R. 80 Calo 281. Tc Savon 
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accept as inadequate. It is, therefore, submitted that he is not 
entitled to mesne profits. 


DeGruyther, K. C. replied. 
The judgment of their Lordships was delivered by 


Mr. Ameer Ali—The point for determination involved in 
this appeal turns on the question whether the plaintiffs, who 
were admittedly members of a joint Hindu family governed by 
the Mitakshara law, separated as they allege in October 1901, or 
whether they continued joint in property, if not in food and 
worship, as the defendants contend up to the institution of the 
suit in I905. 

The parties are Kashmiri Brahmins settled in Oudh and, 
with the exception of the defendant Ratan Lal, ate descended 
from one Pandit Bishan Narain who died over 40 years ago. He 
left four sons, of whom Pandit Suraj Narain the first plaintiff is 
the only one now surviving. On Bishan Narain’s death his 
eldest son Raj Narain became the arta of the joint family. 
On his death in 1890, Ram Narain, the next in order of seniority, 
assumed charge of the family estate.. He died in October 1900, 
leaving a daughter who is married to the defendant Ratan Lal. 
Her son Raj Indar Narain appears to have been adopted by Ram 
Narain, and although his name frequently appears in the course 
ofthe present litigation he is no party tothe action. On the 
death of Ram Narain, the defendant Bakht Narain, who has 
died since the institution of this suit, applied in November 1900 
for mutation of names in the Collector's Register in respect of 
the joint family property. Onthe 8th of December 1900, Suraj 
Narain filed a petition objecting to the mutation being effected 
in Bakht Narain's name alone, and praying that his name along 
with the plaintiff’s and Raj Indar Narain’s might be entered in 
equal shares. 


Some action appears to have been taken by the revenue 
authorities on the application of Bakht Narain, but before any 
definite ordér was made, the parties came to a settlement which 
was embodied in a deed of compromise. This document bears 
date the 27th of February 1901, and after reciting the facts 


connected with Suraj Narain's application, proceeds to state as 
follows : 


" Hence, in submitting this application we pray that 
mutation of names be effected in favour of Pandit Bakht Narain 
alone as the head of a joint family, and the status òf the family 
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has continued joint from the death of Pandit Ram Narain up to 
this day and shall remain so as long as any dispute does not 
arise among the heirs." 

Bakht Narain’s name was accordingly entered with regard 
to the entire joint estate, and matters apparently remained 
tn statu quo for the next two years. In consequence of some 
quarrel with his elder brother, Suraj Narain, on the 5th of May, 
1903, applied to the revenue authorities to have his and Raj 
Indar Narain’s names entered jointly in respect of two-thirds of 


the family properties. 


The differences between the brothers seem to have been 
mainly connected with the question of shares the two branches 
of the family would take upon a partition. As Bakht Narain 
had three sons and Suraj Narain had only two, the latter 
evidently apprehended that if the division were to be made fer 
capita his branch would obtain a smaller share. The compromise 
of February 1901 which provided for a reference to the Advocate- 
General was really intended to remove this fear on the part of 
Suraj Narain. 

On the 31st August 1903 the Assistant Collector made an 
order in favour of Suraj Narain. This order was reversed on 
appeal by the Deputy Commissioner on the 30th of October 1903. 
The Deputy Commissioner embodies in his judgment the actual 
contentions advanced before him by the parties, which afford 
a strong indication of the views they then took of the position 
of the family. Their Lordships will refer to this document when 
dealing with the arguments at the Bar on this appeal. 


After the Deputy Commissioner's order, Suraj Narain 
returned to the service of the Amethi Estate and remained there 
up to the end of 1904. In June 1905 he, in conjunction with 
his surviving son, brought the present suit against Bakht Narain 
and his sons for a partition of the family properties. The 
various proceedings in the suit of Bakht Narain against Ratan 
Lal, in which Suraj Narain attempted to be joined as a plaintiff, 
have no direct bearing on the question their Lordships have to 
consider. 


In the present action the plaintiffs, Suraj Narain and his son, 


claimed to recover mesne profits from Bakht Narain and his 


branch of the family, on the ground that they had separated 


from the joint family:in October 1901. Their contention was 
accepted by the Subordinate Judge who made a decree in thei? 
fovour on that basis: The Judicial Commissioners have ‘on 
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appeal reversed his decision; and the present appeal to His’ 
Majesty in Council is from their judgment. The learned Judges: 
have carefully and elaborately examined the evidence on the: 
question of the alleged separation in October 1901 ; and as their 
Lordships agree with the main conclusions of the Court below, : 
they do not consider it necessary to deal with the matter in’ 
detail. : 
The principle applicable to cases of separation from the, 
joint undivided family has been clearly enunciated by this Board 
in Rewun Persad v. Mussumat Radha Beeby (1), and the well- 
known case of Appovier (2). What may amount to a separation 
or what conduct on the part of some of the members may lead to- 
disruption of the joint undivided family and convert a joint 
tenancy into a tenancy in common must depend on the facts of 
each case. A definite and unambiguous indication by one 
member of intention to separate himself and to enjoy his share 
in severalty may amount to separation. But to have that effect 
the intention must be unequivocal and clearly expressed. In 
the present case that element appears to their Lordships’ to be 
wholly wanting. By the compromise of February the parties 
had agreed to retain the status of jointness which had existed 
till then “until any dispute arose among the heirs" Suraj. 
Narain alleges that he separated a few months later ; there is," 
however, no writing in support of his allegation, nothing to show 
that at that time he gave expression to an unambiguous intention 
on his part to cut himself off from the joint undivided family.. 
The oral evidence on which the allegation has mainly rested, as 
the learned Judges in the Court below point out, is either 
inconclusive or unreliable. On the other hand, his conduct, 
borne out by documents, is clearly against his contention. After 
the compromise of February 1901, the mutation proceedings 
instituted by Bakht Narain in November 1900 were continued, 
and on the 2nd of January 1902 the revenue Officer directed. 
that the statements of the two brothers should be recorded "to. 
ascertain in whose name the entry should be made.” And on the 
8th of February the officer in question made tHe following. 
order : : 
‘As the statements of Pandit Bakht Narain and Suraj. 
Narain have been received and they unanimously show their, 
willingness for the entry of the name of Bakht Narain and 
declare his possession also, and as no one has filed any objection, 


ae (4) (1846) 4 Moo. I, A. 187, . (8) (1360) 11 Moo, L.A, 70, 
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it is therefore ordered that, after expunging the name of Ram 
Narain, deceased, the name of Bakht Narain be entered and -the 
file be submitted to the officer in charge of Pargana for 
sanction." 


The conduct of Suraj Narain on this occasion was certainly 
not consistent with his allegation that he had severed his 
connection with the joint family, of which Bakht Narain was 
the acknowledged " head,” in October 19or. 


In his application of the 5th May 1903, among other matters, 
he speaks of a separation in * mess and worship," but there is no 
mention ofa division of rights in property. Had his present 
statement been true, some reference would  unquestionably 
have been made to it in this document. Separation from 
commensality, as was observed in the case of Rewun Persad vw. 
Radha Beeby, (1) does not asa necessary consequence effect a 
division of the joint undivided property. A separation in mess 
and worship may be due to various causes, and yet the family 
may continue joint in estate. In the present case there is 
evidence to show it arose from a difference in the religious 
opinions of the two brothers. 


: But the conduct of Suraj Narain after the order of the 
.Deputy Commissioner on the 3oth October 1903, and the 
statements of his pleader before that officer, leave no doubt in 
their Lordships’ mind that his present allegation is unfounded. 
‘The passage in the Deputy Commissioner’s judgment which 
gives the substance of these statements is important. After 
reciting some of the facts connected with the dispute before him, 
the judgment proceeds thus : 


"Ultimately on the 29th February 1901 [sic] by virtue 
ofa compromise, the name of Bakht Narain was entered as 
manager and head of a joint Hindu family. By a clause at the 
-end of this agreement Bakht Narain was to remain so recorded 
80 long as there should be no dispute among the warisan. 
There is now a discussion as to the meaning of the word 
warisan. 


: “t Mr. Jackson for appellant argues that it clearly refers to the 
Aeirs of the executant of the compromise. Mr. Champat Rai 
‘for the respondent maintains that it refers to the executants 
themselves; and as they are now in disagreement he wishes 
to have his client’s name recorded in the Government registers." 
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“t Here it is necessary to say that there is a third party, Raj. 
Indar Narain, said to be the adopted son of Ram Narain.” 

“ Bakht Narain now denies the validity of the adoption." - 

And the order is, “I think that Suraj Narain and Raj. Indar | 
Narain” (the applicants in that case) “should go to the civil- 


- Court and get their shares clearly defined.” 


The statement of Mr. Champat Rai appears to their 
Lordships to involve a clear admission that the joint status” had 
continued till then; and that as the parties were, to use his 
words as recorded by the Deputy Commissioner, “now in 
disagreement," he wished to have his client's name recorded 
in the Government Registers. 

After the dismissal of his application, as TT observed, 
Suraj Narain went away to Amethi without making an attempt 
to go to the civil Court. Although Suraj Narain made various 
attempts to come in as a plaintiff in the suit Bakht Narain had 
brought against Ratan Lal,it may be taken as well established 
that after the Deputy Commissioner's order matters remained 
in statu Quo until the present action was instituted. Their 
Lordships are of opinion that the allegation regarding a 
separation in October 1901 of rights in property fails, and that 
the view of the learned Judges in the Court below is well-founded, 
that the plaintiffs are not entitled to claim mesne profits on 
that basis. 

But it is urged that as the plaintiffs did not, after the disputes 
arose between the two brothers, receive any profits from the joint 
estate, they are entitled to mesne profits on the ground of 
exclusion. The evidence is clear and distinct on this point, and 
shows that Bakht Narain was all along offering Suraj Narain an 
allowance of Rs. 200 a month which he refused to accept as being 
inadequate. This certainly does not, in their. Lordships’ 
judgment, amount to exclusion from the joint estate. 

On the whole their Lordships are of opinion that this appeal 


fails and ought to be dismissed with costs and. their Lordships 
-will humbly advise His Majesty accordingly. . 


Barrow, Rogers & IVevill.—Solicitors for the Appellants. 
Pemberton, Cope &- Gray €  Co.—Solicitors for the 
Respondents. 


‘J. M. P. | Appeal dismissed, 
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. PRESENT : Lord Macnaghten, Lord Moulton, Sir John Edge 
and Mr. Ameer Ali, 


SRIMAT PRATHIVADI BHAYANKARAM GOVINDA 
CHARYULU AND ANOTHER 
Y. 
SRI RAJAH RANGAYYA APPA RAO BAHADUR 
AND OTHERS. 


g ' 
[ON APPEAL FROM THE HraH COURT OF JUDICATURE AT MADRAS.] 
Ejectment, suit for—Clati as the nearest reversioner— Proof, 


Where the plaintiff claimed to recover possession of a village on the 
allegation that he was the nearest reversioner of the Jast male owner thereof, 
and traced common descent from a person named A, who existed at some 
remote period of antiquity and it was In evidence that a number of persons 
claimed to be descende from the said A: 


Held, affirming the High Court, that the plaintiff failed to establish hig 
allegation and that the suit mast be dismissed. 


Appeal from a decree of the High Court at Madras (March 9, 
1906) reversing a decree of the Court of the Subordinate Judge. 


of Kistna (December 23, 1901). 


The father of the appellants, Vendanta Desika Charyulu 
claimed to recover possession of a village called Veleru on the 
allegation inter alia that he was the nearest reversioner to the 
last male owner. Govinda Chariar who died leaving a widow 
Perindevi and a son, who died a minor. Perindevi, who succeeded, 
died in 1888. It appears that in 1891 one Annam Govinda sued 
to recover possession of the same village making the said Vedanta 


Desika Charyulu and others defendants, on the allegation that he, ` 
Annam Govinda, was the nearest reversioner of the said Govinda - 


Chariar. 

This suit went up to the High Court which came to the 
conclusion that both the plaintiff and the defendant were 
samanodakas, and dismissed the suit on the ground that "there 
is no reliable evidence for the plaintiff as to his position among 
samanodakas. The High Court also refused to accede to the 
contention that it must be assumed that the plaintiff and the 
defendant were samanodakas of equal degree, In the present 
suit the Subordinate Judge accepted the finding of the High 
Court in the previous suit and held that the plaintiff and his 
five brothers were samanodakas and made a decree in favour of 
the plaintiff giving him possession of SUE TED of the village i in 
suit, His reasons were as follows * 

‘N Looking to the nature of this case, there càn be no doubt 
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that when there are rival samanodakas every reversioner coming 
as the plaintiff must be non-suited owing to his failure to prove 
his actual position in the line, and consequently his preferential 
right over his opponents. Such is the difficult and akward 
position which the plaintiff has now the misfortune of occupying. 
He cannot get over the difficulty by means of tracing the actual 
line, But he is in one way fortunate in having no other 
competing Samanodaka in the field. . . . Plaintiff has now 
the position of being the only samanodaka in the field. If there 
should be any other nearer than this plaintiff, the first defendant 
should have brought him on the record to compete with the 
plaintiff. I have therefore resolved to hold that the plaintiff. 
is the nearest heir to the deceased last male owner." , 

On appeal the High Court reversed the decision of the lower 
Court and dismissed the suit, The judgment bearing on the 
point in issue was as follows : 

5 It lay on the plaintiff to prove that he was the heir of 
Perindevi's husband at her death. . . . The Subordinate 
Judge who had this case before him on the present occasion 
as well as Mr.-Sundara Rao who had to deal with another suit 
before seemed to have been greatly influenced by the fact 
that the plaintiff's family as well as that of Perindevi's husband 
are believed to trace their descent from one Annam who lived 
long ago. 
How long ago this gentleman lived, there is no means of 
knowing. From the way in which reference is made to him he may 
have lived centuries back, and one of the witnesses proves that 
there are families in Conjeeveram also claiming descent from this 
Annam. It is idle to attach any significance to the fact that the 
two families are descended from this man of such antiquated 
history. Some evidence has been: called to show that some 
members of the plaintiff's family observe pollution with reference 
to deaths in Perindevi's family. This is contradicted on behalf 
of. the defendant, but assuming that the evidence has some truth 
in it, itis impossible to base any finding as to the plaintiffs 
precise relationship to Perindevi's husband upon it, In short, 
the evidence in our opinion fails altogether to make out the 
precise relationship of the plaintiff and his brothers to Perindevi's 
husband and that ifthey were his relations, there were at her 
death none nearer than they so as to make them the parties 
entitled to the succession then,” . 

,. The appellants, representing the plaintiff, then appealed fo 
His Majesty in Council. 


—— et, 
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DeGruyther. K. C. and F. M. Parikh for the Appellants, 
referred to Pariab Narain Singh v. Trilokinaih Singh (1) and 
Khumi Lal y. Gobind Krishna Narain (2). 

Str H. Erle Richards, K. C. and X. Brown for the Respon- 
dents were not heard. 


The judgment of their Lordships was delivered by 
Mr. Amoer Ali,—T his is an appeal from ajudgment and decree 
of the High Court of Madras dated the 9th of March 1906, 
and arises out of a suit brought by one Desika Charyulu, since 
deceased, the father of the present appellants, in the Court of the 
Subordinate Judge of the Kistna District, to recover possession 
of a village called Veleru, lying in the sub-district of Nuzvid. 
Tne village in question appertained originally to the 
zemindari of Nuzvid, which belongs to the first defendant: 
It appears to have been granted in perpetuity somewhere about 
the middle of the 18th century by the zemindar of the time to a 
priestly family whose last direct representative, Govind Chariar, 
died in 1847. He left him surviving a widow named Perindevi 
and an infant son who died shortly after. Perindevi, on the 
death of Govinda Chariar, obtained possession of the entire 
property including the village of Veleru, first as the guardian 
of her son, and afterwards as his heir entitled to the limited 
estate under the Hindu law. In 1885 she granted a lease of 
Veleru for ten years to the first defendant, whois now represented 
by his son, the respondent Appa Rao. And in 1887 she gave to 
him another lease for a further term of ten years. The 
defendant is admittedly in possession of the village of Veleru 
vn ler those leases. 


Perindevi died in January 1888, and the present suit was 
brought by the plaintiffin 1900, on the ground that he was the 
adopted son of Govinda Chariar, and that the leases created by 
the widow terminated with her death and were not binding 
against him. He also alleged that as the widow had been let 
by him into possession of the village in question, the defendant was 
estopped from disputing or denying his title. In the alternative 
he urged that he dlong with his brothers, defendants two to five, 
were the nearest reversioners to Govinda Chariar and that, 
therefore, he was entitled to recover the village by virtue of his 
own right and of that of his brothers. 


The Subordinate Judge, after a careful examination of the 


(1) (1884) L. R, 11 L A, 197 ; I, L. R. 11 Cale, 186. 
(2) (1911) L. B. 88 I. A. 87 ; 13 O, L. J. 575. 
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evidence, came to the conclusion. that the plaintiff had failed 
to establish his allegation of adoption by Govinda Chariar. : He 
also held (on remand) that the story ofthe plaiutiffthat he had 
been ever in pos:ession of the properties left by Govinda Chariar, 
or that he let Perindevi into possession of the village of Veleru, 
was wholly untrue, But he thought there was some evidence 
that the plaintiff and his brothers were the nearest reversioners 
to Govinda Chariar; and holding that the brothers had lost, 
owing to limitation, the right to recover their shares, he gave the 
plaintiff a decree for one-sixth of the property in suit. 

Both parties appealed to the High Court, where the learned 
Judges affirmed the view taken by the trial Judge on the first 
two issues, They held that the plaintiffs story relating to 
adoption and possession was false, and that he had no right to 
maintain this action on either of those grounds. | 

Tnese are concurrent findings of fact, and their Lordships are 
of opinion that it is not open to the appellants to question those 
findings. 

, The High Court differed, however, from the Subordinate 
Judge with regard to the plaiatiffs right as the nearest reversioner 
to Govinda Chariar. They held, in effect, that the evidence 
tracing a common descent from a person named Annam, whose 
existence at some remote period of antiquity was involved in 
obscurity, was not satisfactory ; nor was it clear that the plaintiff 
and his brothers were the only persons claiming descent from 
Annam. As a matter of fact, it is in evidence that a number of 
persons living in Conjeeveram also claim to be descended from 
him. The High Court, accordingly, came to the conclusion that 
the plaintiff had failed to establish his allegation that he was the 
next reversioner to Govinda Chariar, and reversing the’ judgment 
of the Subordinate Judge, dismissed the suit. 

. Their Lordships are of opinion that the view taken by the 
learned Judges is well-founded, and that the plaintiff having 
failed to establish any title against the defendants, his action was 
properly dismissed. : 

Their Lordships will, therefore, humbly advise His Majesty 

that this appeal should be dismissed with costs. 


T. L. Wilson & Co.—Solicitors for the Appellants. 
Douglas Granit.—Attorney for the Respondents. . 


PMPO 7 . Appeal dismissed. 
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PRESENT : Lord Macnaghten, Lord Moulton, Str Fohn Edge and 
Mr. Ameer Ali. 


MUNSHI INDAR SAHAI 
v. 
KUNWAR SHIAM BAHADUR AND OTHERS. 

[ON TWO CONSOLIDATED APPEALS FROM THE HIGH COURT OF 
JUDICATURE vor THE NoRTH- WESTERN PROVINCES, ALLAHABAD | 
Hinds Will— Blending of incomes of joint and. self-acquired properties — Disposi- 
tion of joint property by will —Conseut of other members of tha joint family. 

Where the head and managing member of a joint Hindu family governed 


by the law of Mitakshara kept one account of the income of his anceatral and | 


self-acquired property and it appeared from the aecounts that no distinction 
was made between the income derived from the two classes of property, and 
the whole of the income was thrown into one common stock and was devoted 
to the expenditure of the whole of the joint family, and there was nothing 
to indicate that the managing member wished to, or in fact ux treat ge acquired 
property as'his separate property : ' 

Held, that tbe proporty which had been acquired by the headand managing 
mem ber ag his self-acquired property had become tho property of the joint 
family ; and ‘that the managing member had no power to dispose of sach 
property by his will without the consent of the other members of the joint 
family. 


Two consolidated — from dii two judgments and 
decrees, dated the rsth December, 1909, of the High Court at 
Allahabad, one reversing a judgment and decree dated the 2oth 
April 1905, and the other affirming a judgment and decree, 
dated the roth August 1905, of the Court of the Subordinate 
Judge of Bareilly. 

The material facts of the case are stated in their Lordships' 
judgment. 

Sir H. Erie Richards, K. C., and G. E. A. Ross, K. C, 
for the Appellants. The case of Lal Bahadur v. Kanhata Lal (1) 
was distinguished on the facts from the present case, and the 
self-acquired property of Jiwan Sahai did not become the 
property of the joint family and he had a perfect right to ‘will 
away his self-acquired property and even if it be found that his 
self-acquired property became joint, his will stands good as the 
evidence shows that it was made with the consent of the other 
members of the joint family. 
© DeGruyther K. C., and B. Dube for the Respondents, referred 
to Mayne's Hiadu Die yth ed,p. 349 and $278, and contended 
that the concurrént findings of the Courts below that the 
self-acquired property of JiwatiSahai had become the property 


(1) (1907) L. È, 84 T. &, 85, L L, R. 30 All, 244. 
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of the joint family, was binding on the- Board, that he bad no 
power to dispose of by will any portion of the joint property, and 
that his will was inoperative as there was no reliable evidence to 
show that it was made with the consent of the other members 
of the joint family, 

Str H. Erle Richards, K. C. replied. 

The judgment of their Lordships was delivered by 


Sir John Edge.—The appellant Munshi Indar Sahai was 
with one Madan Mohan Lal deceased, a defendant in a suit which 
was brought in 1904 in the Court of the Subordinate Judge of 
Bareilly and related to shares in mauza Partapur, two other 
villages, and a house and shops in the City of Bareilly. The 
appellant wás also sole defendant in a suit which was brought 
in 1905-against him, as manager of a temple, in the Court of 
the Subordinate Judge of Bareilly, and related to a moiety 
of mauza Nawadia Bahmanpuri. The suits were tried by 
different Subordinate Judges. The suit of 1904 was dismissed 
by the Subordinate Judge, and on appeal his decision was set 


aside by the High Court at Allahabad, and the High Court 


gave the plaintiffs in that suit a decree. From that decree 
of the High Court one of these consolidated appeals has been 
brought. In the suit of 1905, the Subordinate Judge gave the 
plaintiffs in that suit a decree which was affirmed by the 
decree of the High Court on appeal. From the latter decree 
of the High Court the other of these consolidated appeals has 
been brought. 

The common ancestor of the plaintiffs-respondents and the 
defendant-appellant was Munshi Jiwan Sahai. Jiwan Sahai 
had three sons, namely, Ram Sahai, who died in 1888 ; Tirbeni 
Sahai, who died childless in 1883, leaving a widow Musammat 
Lado, who died in 1904 ; and [ndar Sahai, who is the defendant- 
appellant. From Ram Sahai the plaintiffs respondents descended 


in the male line. Jiwan Sahai died on the roth September 1893. 


Jiwan Sahai and his sons Ram Sahai, Tirbeni Sahai and Indar 
Sahai had constituted a joint Hindu family governed by the 
law of the Mitakshara, and at the time ofthe death of Jiwan 
Sahai, he, his surviving son Indar Sahai and the sons and 
grandsons of Ram Sahai who were then living constituted the 


jet Hindu family. 


On the 15th May 1893, Jiwan Sahai made a will by which 


he. purpoxed to give to Musammat Lado, the widow of his 


deceased son, Tirbeni Sahai, the villages to which the suits 
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respectively relate, and an interest for her life in the house’ 
and shops in the City of Bareilly with a direction that Musarniriat' 
Lado should dedicate mauza Nawadai Bahmanpuri to the 


Thakurdwara of the god Krishna in Mohalla Darzi Chauk. In 
one of the suits the Subordinate. Judge found that’ Jiwan Sahai 
had not made that will, but the High Court found that Jiwan 
Sahai had in fact made the will. With that finding of the High 
Court their Lordships agree. The validity of Jiwan Sahar's 
will has been, however, on other grounds contested. On behalf 
of the plaintiffs-respondents it has been contended that the 
property dealt with by the will was the property of the joint 
Hindu family, which Jiwan Sahai had no power to dispose 
of by his will, and that the will was not made by Jiwan Sahai 
with the consent of the other members of the joint family, and 
was consequently inoperative. On behalf of the defendant- 
appellant Indar Sahai, it has been contended that the villages 
Nawadia Bahmanpuri and Partapur were self-acquired property 
of Jiwan Sahai, and never became the property of the joint 
Hindu family, and further that the will was made by Jiwan Sahai 
with the consent of the other members of the joint family. 
It is now common ground that the property which Jiwan Sahai 
purported to dispose of by his will other than the villages 
Nawadia Bahmanpuri and Partapur was the property of the 
joint family. . 

The villages Nawadia Bahmahpuri and Partapur were 
granted by the Government to Jiwan Sahai as a reward for his 
services in the Indian Mutiny of 1857, and undoubtedly were 
obtained | by him as self-acquired property. It was found by the 
Subordinate Judge of Bareilly on a remand which was ordered 
by the High Court that Jiwan Sahai had been the head and 
managing member of the joint Hindu family, and that he kept 
one account of the income of his ancestral and self-acquired 
property, and used to treat the income of both kinds of property 
as one amalgamated fund, The accounts which had been kept 
by Jiwan Sahai were examined LE a Commissioner and the 
High Court found that : 

“It appears from these accounts that the income of all 
the property, ancestral and self-acquired, was blended together 
in one general account. No distinction was made between the 
income derived from the different classes of property and the 
whole of the income was thrown into one common stock and 
was devoted to the expenditure of the whole of the joint family 
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P, Gi of which Jiwan Sahai, his sons, grandsons, and great grandsons , 
1912 were members. The self-acquired property therefore became the 
1ndar Sahat property of the joint family, There is nothing to indicate that 
^ Jiwan Sahai wished to or did treat the property acquired by 
him as his separate property. The oral evidence adduced 
by the defendants on the point is unsatisfactory and is negatived . 
by the evidence afforded by the accounts to which we have 
referred." A 

Their Lordships agree with the conclusion of the High Court 
that the property which had been acquired by Jiwan Sahai as his 
self-acquired property had become the property of the joint 
family. 

It remains to be considered whether or not the defendant- 
appellant Indar Sabai established his contention that the will of 
Jiwan Sahai of the 15th May 1893 was made by him with the 
consent of the other members of the joint family. -Thatissue was 
upon him. In one suit the Subordinate Judge bad found that 
the will had been made with the consent of the family. In the 
other suit the Subordinate Judge had found that the will was a 
forgery. : The High Court found that there had been no consent. 
Their Lordships consider that the oral evidence which was given 
to prove consent was of the most uusatisfactory and unreliable 
description. After the suits had gone on appealto the High 
Court and after the High Court had made its order of remand the 
;defendant-appellant on the 15th of January 1908 for the first 
time produced a document dated the 8th May 1893 which 
purported to be a Aasamandinama, a deed of consent, made by 
or on behalf of the plaintiffs-respondents and the defendant- 
appellant Indar Sahai. The genuineness of that document was 
denied on behalf of the plaintiffs, and Shiam Bahadur, one of the 
plaintiffs, by whom it was said to have been written and by whom 
it purports to have been signed, swore that it was not written by 
him and was not signed by him. The High Court considered that 

the document was not genuine. As to it the High Court said : 


t 
Shiam’ Bahadur. 
Bir John Edge, 


we — Hàm 





“u The suspicious circumstances under which it was produced, 
the absence of any mention of it in the proceedings held in this 
'and the connected suit before issues, were referred by us to the 
Court below, the Absence of any reference to it in the will of 
E 'Jiwan Sahai, specially when the wil was not attested by the 
‘plaintiffs and Indar Sahai, lead us to think that the deed of 
‘consent is not genvine, and to hold that it is at least a doubtful 
document, ” 
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Their Lordships regard the document dated tbe 8th May, FM. 
1893, with the gravest suspicion. Their Lordships do not draw 1912, 
from the fact that the property in question in these suits was 
not dealt with on the partition between the plaintiffs and the 
defendant-appellant, Indar Sahai, after the death of Jiwan Sahai Ll 
an inference that the will of Jiwan Sahai was made with the —— 87 Joa Hage. 
consent of the family. The omission to include that property 
in the partition was probably owing to the reluctance of the 
members of the family to interfere during Musummat Lado’s 
lifetime with what were certainly the wishes of their ancestor, 

Jiwan Sahai. It is also to be observed that Musummat Lado was 
entitled to maintenance. Upon her death these suits were 
brought, For similar reasons their Lordships do not infer from 
the entries in the revenue papers that the family had consented 
to the making cfthe will, The whole tenour of the will seems 
to their Lordships to negative the contention that the family had 
consented to its being made. Their Lordships agree with the 
‘opinion of the High Court that had the making of the will been 
assented to by the members of the joint family the fact that they 
consented would have been mentioned in the body of the will, 
and their signatures to it would have been obtained as attesting 
witnesses. Their Lordships find that the will of Jiwan Sahai was 
not made with the consent of the members of the joint family, 
and that the will was inoperative. 

Their Lordships will accordingly humbly advise His Majesty 
that these consolidated appeals should be dimissed, and the 
decrees of the High Court be affirmed. The defendant-appellant 
must pay the costs of these appeals. 

T. L. Wilson &' Co.—Solicitors for the Appellant. 

Barrow, Rogers & IVevill.—Solicitors for the Respondents. 


J. M. P. Appeals dismissed. 


Indar Sahai. 


T. 
Shiam Báhadur. 


Present: Lord Macnaghten, Lord Moulton, Sir Fohn Hage 
and Mr. Ameer Als. 


AZIMA BIBI AND OTHERS P. 0. 
v. 1912. 
MUNSHI SHAMALANAND. ve 


November, 12 & £8, 
[Ox APPEAL FROM THE HicH COURT or JUDICATURE AT FORT 


WILLIAM IN BENGAL] 
Mortgage suit.— V«hammadan family following Hinds religion—Ancestral pro- 
perty— Mortgage by mala members, if binding on female members. 


Where in a mortgagee’s sult against the male and female members of a 
Mubammadan family, which in matters of worship had adopted the Hindu 
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. religion, to enforce a mortgage of ancestral property executed by the male 


members, there was no evidence that there was any custom in the family by 
which the Muhammadan law in regard to the descent of the property had been 
altered or varied, nor was there any proof that the female members or any of 
them, who were purdanashin ladies and left the management of the property in 
the hands of the males, had misled the mortgagee elther by word or conduot : 

Heid, that the mortgage was not binding on the females and that the suit 
was decreed against the males only in respect of their share in the mortgage 
property. 

Ex-parte appeal from a judgment and decree of the High 
Court at Calcutta (April 6, 1906,) which varied a decree of the 
Court of the District Judge, Arrah, December, 23, 1903. 

The suit was instituted by the respondent, ‘as plaintiff, to 
enforce a mortgage dated the 13th September, 1895, of the 
ancestral property of a Muhammadan family, which followed the 
Hindu religion. The mortgage was executed in favour of the 
plaintiff by the male members of the family (defendants 1 to 4), 
but the female members or their representatives in interest 
(defendants 5 to 16) were also made parties. The names of the 
latter were, subsequent to the execution of the bond, registered 


-in the revenue records as part proprietors of the mortgaged 


property. The plaintiff contended that though the family 
of the defendants was a Muhammadan family, it followed the 
Hindu law of inheritance and the females were excluded from 
inheritance when there were males in existence. Both Courts, 
however, found that there was no family custom depriving the 
Muhammadan female defendants of the rights, which the law 
of their faith expressly gave them. The plaintiff also contended 
that the female defendants were estopped by their conduct from 
questioning the mortgage. The District Judge overruled this 
contention, and passed a decree against the male members in 
respect of their shares of the mortgaged property but dismissed 
the suit as against the female members with costs. But the 
High Court, on appeal, decreed the suit in full. Brett and 
Holmwood JJ., who heard the appeal, were of opinion that the 
female members had all along allowed the male members to deal 
with the property as proprietors, and had, therefore, constituted 
them their representatives in all transactions into which those 
persons had entered in connection with the property, aod that in 
the mortgage transaction, which was taken for the benefit and 
protection of the whole of the property, the female members 
must be held to have been represented by the male. ` 

The learned Judges observed as follows: ‘In this appeal 
‘it is not necessary to go beyond the point which we consider was 
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raised in the 3rd issue, v:z., where the female defendants in the 
mortgage transaction with the plaintiff represented by the 
defendants Nos. 1!04. In our opinion that question must be 
answered in the affirmative. Accepting for the purpose of argu- 
ment the supposition that the female defendants retained any 
share in the family property after their marriages, we find that fora 
long series of years all transactions and litigation in connection 
with the family property were carried on by or in the names of 
the defendant No. 1 as manager of the family of (?) defendants 
Nos. 1 to 4, and that the female defendants either personally or 
through their husbands never intermeddled in any way with 
the property. No mention is made in any document or pro- 
ceeding of the interest of the female defendants till 1898 when 
their names were registered in the Collectorate. If then the 
properties were acquired from joint family funds, and if the 
female members of the family had any interest in the properties, 
undoubtedly, in all the transactions connected with them, they 
were represented by the defendants Nos. 1 to 4. 

The mortgage bond on which the suit was brought, was 
executed by defendants Nos. 1 to 4 ia respect of a loan taken by 
them for the benefit of the whole family and to save the property 
from being sold in satisfaction of the two decrees which had been 
obtained and in execution of which the properties were advertised 
for sale. “In our opinion, the female defendants, if they had any 
interest in the property, were represented in the mortgage 
trausaction by defendants Nos. 1 to 4 aud are bound by the 
mortgage bond." Against the decree of the High Court the 
female defendants appealed to His Majesty in Council. 

Ross, K. C., and O'Gorman appeared for the Appellants. 

The Respondent did not appear. 

The judgment of their Lordships was delivered by 


Lord Macnaghten.— This appeal was heard ex parte. 
The appellants are the female members of a Muhammadan 


family which in matters of worship have adopted the Hindu 
religion. There 1s no evideace that there is any custom in the 
family by which the Muhammadan law in regard to the descent 
of property has been altered or varied. 

The respondent is a pleader of some standing. He tooka 
mortgage of ancestral property from the male members of the 
family. He was under the impression that the Hindu law of 
descent prevailed in the family, and that the female members 
had no proprietary interest. He made no inquiry of any of the 
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| BG. female members or of their husbands. They were purdahnashin 
1912, ladies and naturally left the management of the property in the 
Azima Bibi hands of the males. 
v. h : ; : 
Sütualn ttd. The respondent brought this suit to enforce his security 


against the family property, making both the males and the 
females parties. The Subordinate Judge gave him a decree 
against the males but dismissed the suit against the females, with 
costs. On appeal the High Court passed a decree against the 
females as well as against the males, and ordered the appellants to 
pay the costs of the appeal to the High Court. 

The learned Judges of the High Court held that the male 
members ** represented " the females in the transaction because 
the females had not actively interfered with the property, and it 
appeared that in other transactions the male members of the 
family had dealt with the family property without the active - 
concurrence of the females. "There was no proof nor, indeed, was 


Lord Macnaghten, 


there any suggestion, at least in the evidence, that the appellants 
or any of them had misled the respondent, either by word or by , 
conduct. 

In their Lordships’ opinion the decree of the High Court is 
against all principle and authority. 

Their Lordships will therefore humbly advise His Majesty 
that the decree of the High Court should be discharged with costs 
and that the decree of the Subordinate Judge should be restored. 

The respondent will pay the costs of the appeal. 


s T. L. Wilson & Co.—Solicitors for the Appellants. 
Tbe Respondent did not appear. 
J. M. P. Appeal allowed. 


PRESENT : Lord Macnaghten, Lord Moulton, Sir Fohn Edge and 
Mr, Ameer Atli. 


as KUNWAR RAGHUBIR SINGH 
EXER v. 
S MUSSAMMAT MOTI KUNWAR 
Noramber, 1, 5 & £8. AND 
KUNWAR SATI SINGH AND ANOTHER 
- V. 
MUSSAMMAT MOTI KUNWAR., 


[ON CONSOLIDATED APPEALS FROM THE HIGH COURT or 
1 JUDICATURE FOR THE NORTH-WESTERN PROVINCES, 
ALLAHABAD. | 
Hindu Law—Partition—Agresinent executed by and between some of the 
members of the joint family—Agreement acted upon by all the members 
including those not parties to it-—Sererance of title and interest, ^ 
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Where an agreement executed in 1873 by and between three membera of a 
Hindu joint family declared that they along with two other members of the 
family were sharers in certain villages therein specified and were in separate 
possession of defined shares thereof, and provided that the share in possession 
of & member as therein specified * shall be considered to be property of that very 
person who js in possession thereof,” and the evidence established that from 
1873 ap to the time when the present diapute arose the agreement had been 


acted upon by all the members of the family inoluding the two who were not. 


parties thereto : 

Held, that one of the executants of the agreement at the time of his death 
in 1896 was seperate in title and intereat, 

Appotler v. Rama Subba Aiyan (1), Balkishen Das v, Ham Narain 
Sahu (2) and Parbati v Naunihal Singh (8, followed . 


Two consolidated appeals from the two judgments and 
decrees of the High Court of Allahabad (November 24, 1908 
one of these reversing a judgment and decree of the Court of 
the Subordinate Judge of Mainpuri (September 12, 1907), and 
the other affirming a judgment and decree of the Court of the 
Assistant Collector of Etawah (June 2, 1904). 

The sole question for the determination was whether one 
Baldeo Singh, a member of a Hindu joint family, was seperate in 
title and interest at the time of his death in 1895. The facts are 
stated in their Lordships’ judgment. 

One of the suits giving rise to these appeals was instituted 
by the respondent, the widow of Baldeo Singh, in the Court of 
the Assistant Collector of Etwah, for arrears of profits arising 
from her specified share of the property. The assistant Collector 
held that under section 201 of the Agra Tenancy Act (II of 
1901, U. P.) the mere fact that her name was recorded as a 
proprietor in the revenue papers was sufficient to maintain her 
claim in the Court. He, therefore, decreed the claim. The 
appellants thereupon instituted the second of the two suits in 
the Court of the Subordinate Judge of Mainpuri, who decided 
that Baldeo Singh wasjoint at the time of his death and conse- 
quently his widow had only right to maintenance, and decreed 
the suit. Oa appealin both suits the High Court held that 
Baldeo Singh was seperate when he died and made decrees 
accordingly. The appellants then appealed to His Majesty in 
Council by spectal leave in the suit instituted in the Court of the 
Assistant Collector and in the ordinary way in the second suit. 

DeGruyther, KR. C., and B. Dube for the Appellants, con- 
tended that the agreement of 1873 partitioned the share of Madan 


(1) (1866) 11 Moo. I. A. 75. 
(2) (3908) L. R, 80 I, A. 1898 ; L L. R 380 Calo. 738. 
(3) (1909) L, B, 86 1, A, 71 ; I, L, B, 81 All, 413. ` 
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Mohan Singh but did not effect partition as regards the other 
member of the family, and Baldeo Singh was therefore joint at 
the time of his death, and that if it be held that that agreement 
seperated all the members of the family, the members other than 
Madan Mohan Singh reunited soon after 1873. Reference was 
made to Rewa Prasad Sukal v. Deo Dutt Ram Sukal (1), 
Gajendar Singh vw. Sardar Singh (2), Hoolash Koer v. Kassee 
Proshad (3), Balkishen Das v. Ram Narain Sahu (4) and 
Musammat Parbati v. Chaudrt Naunthal Singh (5), Mayne's 
Hindu Law, (7th ed.) p.671 § 495, The Indian Evidence Act, 
sections 18 and 45; the Agra Tenancy Act (II of 19ot, U. P.) 
section zor and the N. W. P. and Oudh Land Revenue Act 
(III of 1901, U. P.) section 144. 

Ross, K. C. for the Respondent, relied on Balkishen Das v. 
Ram Narain Sahu (4) and Musammat Parbati v. Chaudrt 
Naunthal Singh (5) and Mayne’s Hindu Law (7th ed.), p.672 and 
submitted that the decision of the High Court was right. 

DeGruyther, K. C. replied. l 

The judgment of their Lordships was delivered by 

Lord Macnaghten, —These are consolidated appeals from a 
judgment and two decrees of the High Court of Allahabad 
pronounced in favour ofthe respondent Mussammat Moti Kunwar. 

In the Court of the Assistant Collector of Etawah, Moti 
Kunwar, widow of Baldeo Singh, who died in 1895, succeeded in 
making good her claim to arrears in respect of a specific share of 
property which undoubtedly at one time formed part of the 
joint property of an undivided Hindu family to which her 
husband belonged. Thereupon the appellants, who alleged that 
Baldeo Singh was not separated at the time of his death, brought 
asuit in the Court of the Subordinate Judge of Mainipuri 
and obtained a declaration that they were the absolute owners of 
the property claimed by Moti Kunwar and that she had no right 
of ownership therein but merely a right to maintenance. There 
was an appeal to the High Court by Moti Kunwar against the 
decrees of the Subordinate Judge and an appealby the present 
appellants against the order of the Assistant Collector. The two 
appeals were consolidated. The High Court reversed the decree 
of the Subordinate Judge and dismissed the suit of the present 

(1) (1899, L. B. 27 I. A. 89 ; I, L. R. 27 Calo. 515. 
(2) (1805) I. L. R. 18 AlL 178, 

(8) (1881) I. L. R. 7 Calc, 369. 

(4) (1908) L. B, 30 T. A. 189 ; I. L. R 30 Cale. 788. 
(6) (1909) L, B, 86 I. A, 71 ; I, L. B. 81 All. 412, 
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appellants, as well as their appeal against the order of the 
Assistant Collector. l 

The whole controversy depends upon the question whether 
Baldeo Singh was separate in title and interest at the time 
of his death. : 

In 1871 Madan Mohan Singh, who was a member of the 
undivided family, separated and received his share. For the 
purpose of this transa:tion and in settlement of all disputes 
"relating to the zemindari, the household articles, and the 
mon ey-lending business, &c.," an agreement was executed on the 
I9th of December, 1871, by Baldeo Singh, Lalta Parshad the 
adopted son of a deceased member of the undivided family, and 
Madan Mohan Singh. On the roth of October, 3873 another 
agreement was executed between and by Baldeo Singh, Lalta 
Parshad, and Madan Mohan Singh. After declaring that the 
executants along with Raghunath Singh and Sati Parshad were 
sharers in the villages specified below, the agreement proceeded 
as follows : 


“ Now we have already come to terms and according to the 
shares given below we have been in possession and enjoyment of 
our respective shares. As regards it we have with our mutual 
consent entered iato an agreement according to the terms 
given below. 

“ The same share in the property which is in the possession 
of a particular person as given below shall be considered to be 
the property of that very person who is in possession thereof. If. 
auy of us brings any suit in civil or revenue Court to the effect 
that his share is less or he is a loser, it shall be considered to be 
false in every Court. By virtue of this agreement no person shall 
be competent to bring any claim in any Court in respect of any 
portion of the property other than the property detailed below." 

Then after some provisions which it is not necessary to set 
out, there followed a specification of the villages belonging to the 
family and the shares in which those villages were thereafter to 
be held. The agreement was registered on the same day. From 
that time the property has been entered in the register in 
accordance with the arrangement contained in the agreement. 
Aud on the death of Baldeo Singh his share was entered in the 
name of his widow, the respondent Moti Kunwar. 

From the terms of the agreement of 1873 the learned Judges 
ofthe High Court rightly, as it appears to their Lordships, 
* gather that the members of the family were in separate 
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possession of defined shares of the family property before the date 
of its execution " and they also gather from it “that Raghunath 
Singh as well as Sati Parshad, who was then a minor, so far as 
the latter could assent to an arrangement, had agreed to the 
allotment of shares specified in the instrument." The learned 
Judges further point out that the &Zewas of two of the villages 
specified in the agreement of 1873 which were in evidence show _ 
that at the close of 1873 the entry of names was altered and the 
names of Lalta Parshad, Sati Parshad, Raghunath Singh, Baldeo 
Singh and Madan Mohan Singh were entered separately in 
respect of their separate specific shares. 


As regards the share of Raghunath who was not a party to 
the agreement of 1873 the partition appears to have been accepted 
and acted upon by him up to the time of his death which 
occurred in 1879. On his death the name of his widow was 
recorded in his place and she was appointed lambardar of the 
village which had been allotted to him. On her death the names 
of Baldeo Singh, Lalita Parshad and Sati Parshad were entered in 
her place, not jointly, but in respect of specific shares. 


Sati Parshad, as already stated, was a minor at the date of 
the agreement of 1873, but it appears that on attaining majority 
he made no objection to it, He seems to have recognised the 
partition and acted upon it until Moti Kunwar applied for com- 
plete partition in the revenue Court. 


The contention on the part of the appellants was (1) that the 
agreement of 1873 was a partition only as regards the share of 
Madan Mohan Singh, and that the other members of the family 
remained joint, or (2) that the other members reunited either 
immediately or shortly afterwards. There seems to be no founda- 
tion for the latter contention, and indeed it was only faintly put 
forward, Reunion is a question of fact, and there is not a scrap 
of evidence to show that any members of the family reunited or 
even contemplated reunion. 


In support of their principal contention the appellants put in 
a mass of parol evidence which was contradicted by parol evidence 
on the other side. The learned Judges of the High Court thought 
the parol evidence vague, unsatisfactory, and inconclusive. 


The High Court also rejected, and in their Lordships! opinion 
rightly rejected, a petition of Baldeo Singh himself, in which he 
alleged that Raghunath’s widow was entered as owner solely for 
her consolation. This petition was in answer to an application 
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by the widow to remove him from the office of sarbarahkar, and 
is irreconcilable with an earlier petition presented by him, in 
which he distinctly admitted that he paid to the widow the 
annual profits of her share, and that the agreement of 1873 had 
been acted upon. 


The High Court also rejected as unworthy, of consideration 
a document which was referred to as proving that Moti Kunwar 
herself admitted that the property registered in her name was 
joint family property. This document purports to bea certified 
copy of a certified copy of a deposition made by Moti Kunwar in 
another suit which was not even put to her in cross-examination 
although she averred that she had never made an admission to 
that effect. i 


Tne High Court also rejected as inconclusive certain accounts, 
which purported to show that the expenses of the marriage of 
Baldeo Singh’s daughter and his funeral expenses were paid 
out of joint family property, 


In conclusion the learned Judges say that it was sufficient for 


them that an agreement was committed to writing, which was 


clear and definite in its terms, aud they add that that agreement 


has been shown to have been acted upon up to the present time. ` 


Their Lordships agree in the result at which the High Court 
arrived. Having regard to the agreement of 1873 they think 
that the case is concluded by authority. The result is entirely 
in accordance with the principle laid down by this Board in the 
judgment delivered by Lord Westbury in the Appovter case (1), 
and in the more recent cases of Balkishen Das v. Ram Narain 
Sahu (2) aud Parbati v. Naunthal Singh (3). 


Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed. 


The appellants will pay the costs of the appeal. 
- Barrow, Rogers & Neviil.—Solicitors for the Appellant. — — 
Ranken Ford, Ford & QChester.—Solicitors for the Bes- 
pondents, 
i. M. P. “Appeal dismissed. 
(t, (1868) 11 Moo. A. 1b 


(2) (1908) L. B. 80 I. A. 189; I. L, R. 30 Cale. 738, 
(3) (1909, L: R. 86 I. A. 71; I, L. R, 81 All, 412. 
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‘Present : Lord Macnaghten, Lord Moulton, Sir Fohn Edge and 
Mr, Ameer Als, 


SAIYID ABDULLAH KHAN 
U 


SAIYID BASHARAT HUSAIN. 


[ON TWO CONSOLIDATED APPEALS FROM THE HIGH COURT OF 
JUDICATURE FOR NORTH-WESTERN PROVINCES, ALLAHABAD. ] 


Evidence, admissibility of—Indian Evidence Act (1 of 1822), Seo, 92 — Written 
instrument—Preliminary negotiations or previous oconcersations—ZIndian 
Registration Aot (TII of 1877), Seo. 49—Registered morigaga— Rents and 
profits of mortgaged proper — Unregistered document affecting the same— 
Admissibility— Dimination of scourity—Claim for oompensation—Transfer 

ef Property Act (1V of 1882), Sec. 65(a). 


Under the Indian Evidence Act, it is not permissible to contradict or vary 
the express and unambiguous terms of a written instrument, a registered deed 


of mortgage in the present case, by reference to preliminary negotiations or 


previous conversations, 

An unregistered document purporting to affect or vary the mode in which 
the rents and profits of mortgaged property are dealt with ina registered deed 
of mortgage, is under the Indian Registration Act inadmissible in evidence. 
Where in a suít to redeem a mortgage, dated the 25th August 1880, and three 
further charges tacked on to it and dated respectively 24th November 1880, 


the 25th April 1882, and J8th December 1882, the mortgagee relied on the 


Transfer of Property Aot, section Ob5(a), and claimed damages or compensation 
for diminution of his security : 

Held, that the said section, irrespeotive of the oonstruction to be put upon 
it, had no application where the mortgage was executed before the date of the 
said Aot, though one of the farther charges was subsequent to it, 

Two consolidated appeals from two decrees of the High 
Court at Allahabad, dated the 22nd December 1908, one of 
which allowed and the other dismissed the respective cross- 
appeals of the plaintiff-respondent and the defendant-appellant 
from a judgment and decree of the Court of the Subordinate 
Judge of Meerut, dated the 22nd December 1906. — 

The plaintiff instituted the suit for redemption of a registered 
mortgage, dated the 25th August 1880, and three further 
charges tacked to it and dated respectively the 24th November 
1880, 25th April 1882 and 13th December 1882, In or about 
1881 the plaintiff's sister's husband instituted a suit in respect 
of his wife's share inthe property mortgaged and succeeded in 
obtaining a certain share thereof, which consequently passed 
out of the hands of the defendant mort gagee. The Subordinate 
Judge disallowed the mortgagee's claim for compensation for the 
diminution of his security on the ground that the mortgagee, 
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when he took the mortgage was aware of the circumstances 
of the property and the position of the mortgagor’s family. The 
mortgagee did not dispute the mortgagor’s right to redemption. 


The dispute between the parties was confined to the question’ 


whether the mortgagor was entitled to claim an account of the 
rents and profits of the property mortgaged by him, and if so, 
the principles upon and the manner in which the accounts 
between the parties were to be taken. 

The material facts of the case are stated in their Lordships’ 
judgment, 

DeGruyther K. C., and G. C. O'Gorman for the Appellant : 
The letter dated the 11th June 1881 requires to be registered 
under section 17 of the Indian Registration Act and it being 
unregistered is not admissible in evidence under the section 49 
thereof. Preliminary negotiations and previous conversations 
are under section 92 of the Indian Evidence Act inadmissible 
to contradict or vary the terms of the mortgage which are 
express and-unambiguous. There has been a diminution of the 
security. The mortgagor must, under section 65 (a) of the 
Transfer of Property Act, be deemed to have contracted with 
the mortgagee that the mortgagor had the power to mortgage 
the property mortgaged. The mortgagee is, therefore, entitled 
to compensation. 

Str H. Erle Richards, K. C., and B. Dube for the 
Respondent supported the judgment of the High Court, and 
contended that section 65 (a) of the Transfer of Property Act, 
which came into force in July 1882, did not apply and referred 
to Fawahir Singh v. Someshar Dat (1) and Balézshen Das v. 
Legge (2). 

DeGruyther K. C., had nothing to say in reply. 

The judgment of their Lordships was delivered by 

Lord Macnaghten,—The respondents in these consolidated 
appeals are the representatives of the late plaintiff Saiyid 
Basharat Husain, now deceased, who was the owner ‘of valuable 
zemindari property, subject to a mortgage dated the 25th 
of August 188o, and three further charges tacked to it. The 
mortgage of 1880 and these further charges are now vested in the 
appellant. i Í 
_ The controversy in this case arose out of these mortgage 
transactions. The original mortgagee was Husain Ali Khan, 


(1) (1905) L. B. 83 I, A. 42; I. L. B. 28 All, 225. 
(2) (1899) L, R. 27 I, A. 58; I. L. B. 22 Al. 149. - 38 
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who made the advances to Basharat Husain, and took the 
securities in the name of his wife. 
: Basharat Husdin brought a suit for redemption. His right 
to redeem was not disputed. The only question was as to the 
terms and conditions on which the decree for redemption 
should be made. 

On the part of the appellant it was maintained that the 
rights of the parties must be governed by the provisions of the 
mortgage deed of 1880, which was duly executed and duly 
registered. Onthe other hand the mortgagor contended, (1) 
that the real intention of the parties was to be gathered, not from 
the mortgage deed, but from negotiations and conversations 
alleged to have taken place before the mortgage was executed ; 
and (2) that on the mortgagor relinquishing the: mortgaged 
property which had been leased to him immediately after the 
date of the original mortgage, an agreement was come to between 
the mortgagee and the mortgagor as to the mode in which the 
rents and profits of the property were to be dealt with. The only 
evidence produced in support of this alleged agreement was a 
letter or rukka, neither registered nor witnessed, purporting to 
be dated the sith of June 1881, and to be signed by the 
mortgagee (who died in 1886, ten years before the institution 
of the suit). The Subordinate Judge of Meerut who was the 
trial Judge came to the conclusion that the document in 
question was a forgery. The learned Judges of the High Court 


considered it genuine and gave effect to it. It is not necessary 


for their Lordships to determine whether the document is 
genuine or not. By the provisions of the Registration Act . 
(Act III of 1877) such a document being unregistered is 
inadmissible in evidence. 

As regards the first contention on the part of the mortgagor, 
which appears to have been argued at great length in the Courts 
below, it seems impossible to support the decision of the 
High Court. It is no.more permissible in India than it is in 
this country to contradict or vary the express and unambiguous 
terms of a written instrument by reference to preliminary 
negotiations or previous conversations. The Indian Evidence Act 
is clear on the point, 

The consideration for the mortgage of 1880 was the sum of 


Rs. 70,000. The mortgage was expressed to be for the term 


of eight years. The mortgage deed contains the following 
statement : ) | 
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‘It is agreed by mutual consent of the parties to this docu- 
ment that the profits of the property mortgaged shall belong to 
the aforesaid mortgagee iu lieu of the interest on the mortgage 
money, and I, the mortgagee, shall have no claim for mesne 
profs. Tne mortgagee also shall have no right to claim interest 
on the mortgage money advanced by him." 


The mortgagee relied on this provision. The learned Judges 
of the High Court refused to give it any effect, holding that the 


mortgage was usufructuary only in form, and that the security’ 


was intended to be a simple mortgage carrying interest at the 
rate of 6 per cent. per annum. In coming to this conclusion the 
learned Judges seem to have been influenced both by the preli- 
minary negotiations to which the mortgagor and his witnesses 
deposed, and by the circumstance that by a deed practically con- 
temporaneous with the mortgage the property was leased to the 
motgagor for the period of the mortgage on very favourable terms 
at a rent which worked out at 6 per cent. per annum on thesum 
secured. The net profits of the property in mortgage were 
apparently not less than Rs. 6,000. The rent reserved was only 
Rs. 4,200. Favourable as the terms were, the mortgagor very 
soon fell into arrear. The mortgagee brought a suit against him, 
and he then gave up possession to the mortgagee. It may be 
that if the mortgage deed means what it says, it would have been 
better for him to have fought the case out. Such is evidently 
the view of the High Court. But after all, that is no concern of 
the Court. It was for the mortgagor to judge what wasthe 
wisest course for him to pursue. 

Having regard to the eagerness of wealthy money-lenders to 
obtain security on zemindari property, and the competition among 
them for a position thought so advantageous, there does not seem 
to be anything strange in the apparently easy terms of the first 
mortgage transaction between the lender and the borrower. 

Their Lordships agree with the High Court in thinking that 
the mortgage and the lease were parts of one and the same 
transaction, But there is no inconsistency between the two 


instruments. Nor would there have been any inconsistency if. 


the mortgage itself had contained a provision for granting a lease 
on the terms upon which the lease was actually granted. 

One point was raised by the mortgagee before the Subor- 
dinate Judge on which he failed. It was not dealt with by the 
Jearned Judges of the High Court because they were against the 
mortgagee on the main question. The point was raised again 
before this Board ; it was this: Part of the property expressed 
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to be mortgaged was withdrawn from the security in consequence 
of a successful claim to it by the mortgagor's sister. The 
mortgagee claimed damages or compensation for the diminution 
of his security. The Subordinate Judge rejected that claim, 
being of opinion that the mortgagee when he took his security 
was aware of the circumstances of the property and the position 
of the mortgagor’s: family. Their Lordships think that the 
Subordinate Judge was right. They consider that the Transfer 
of Property Act, Act IV of 1882, section 65 (a), on which reliance 
was placed (whatever the construction of that section may be) 
can have no application to the present case where the mortgage 
was executed before the date of the Act, though one of the 
further charges was subsequent to it. 

Their Lordships will humbly advise His Majesty that the 
appeals should be allowed, the orders of the High Court dis- 
charged with costs (any costs paid toereunder being repaid), and 
the order of the Subordinate Judge restored. 

The respondents will pay the costs of the appeals. — . 

Ranken Ford, Ford & Chester. —Solicitors for the Appellant 

Barrow, Rogers & Nevill, —Solicitors for the Respondent. 


J. M. P. | Appeals allowed. 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Fudge, Mr. Fustice 
Carnduf and Mr. Fustice N. Chatterjee, — 


MUNJHOORI BIBI AND OTHERS 
v 


AKEL MAHMUD AND oTHERS.* 


Possession, suit for— Under-raiyat — Cause of action, accrual of, before the passing 
of Hastern Bengal and Assam Tenancy (Amendment) Aot (1908), Bso, 61, 
Cl, (3)—Bengal Tenancy Act ( VIIL of 1885), Soh III, Art. 8—Statutes, 
construction of — Retrospectica effect— Legislature, intention of-—-Presump- 
tion — Law. 


Per Movkerjes and Ohatterjes JJ. (Carnduft J. contra.]— The special rule 
of limitation extended to under-raiyats in Kastern Bengal by the amendment 
in 1908 of the third Article in the third Schedule of the Bengal Tenancy Act, 
does not apply to suits instituted after the commencement of the amending Act, 
in respect of causes of action which arose before the amending Aot came into 
force. Henco a suit by an under-ralyat, who was dispossessed from his under- 

* Appeal from: Appellate Decree No. 1882 of 1910, against the decree of 


B. V. Nicholl Esq., District Judge of Hungpur, dated the Brd January, 1910, 
reversing that of Babu Asutosh Hay, Munsiff of Kurigram, dated the 28th 


April 1909.  . | "E 
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raiyati holding in the District of Rangpur by his landlord in 1898, institu'ed a 
few months after the passing of the Eastern Bengal and Assam (Amendment) 
Act of 19 8, is not barred by 2 years’ rule of limitation, as prescribed by 
section 61, ol. (B) of the said amending Act, 

A Court will not ascribe retrospective force to new Jaws affecting rights, 
unless by express words or necessary implication it appears that such was the 
intention of the legislature. 

Phillips v. Eyre (1) referred to, 

A statute is not to be construed so as to have a greater restrospective 
operation than its language renders necessary. 

Every statute which takes away or impairs a vested right acqaired under 
existing Jawa, or creates a new obligation or imposes a new duty, or attaches a 
new disability, in respect of transactions or considerations already passed, 
must be deemed retrospective in its operation. 

Re Pulborough School Board (2) referred to. 

No suitor has a vested interest in the course of procedure, ora right to 
complain, if during his litigation, the procedare is changed, provided that no 
injustice be done. 

Costa, Rica v. Erlanger (8) and Turabwil v Forman (4) referred to. 

The legislature may be deemed toactas a body of reasonable men and 
the presumption fs that they did not intend to inflict needless and unjustifiable 
hardship upon a large body of innocent litigants. 

A statute should not be so interpreted as to affect and destroy forthwith 
pre-existing causes of aotion, 

Sahu v. Waterson (6 , referred to. 

Statutes coming into operation immediately they become law and declaring 
generally that an action must be brought within a limited time after accruing; 
will not be construed retrospectively 80 as to bar eauses of action whith accrued 
more than the limited time before the statute waa passed. On the other hand, 
where anew statute of limitation reduces the time previously allowed for 
commencement of the suit bat does not come into operation forthwith and 
allows a reasonable time for the enforcement of existing causea of action, the 
statute may affect causes of action already accrued in the same manner at 
those accruing after its passage. 


The reason and spirit of cases make law, not the letter of particular 
precedents 


Appeal by the Plaintiffs. 

The suit was for declaration of title to and recovery of 
possession of an under-raiyati holding, against the landlord and 
certain other persons with whom the lands had been subsequently 
settled by the landlord. The plaintiffs were dispossessed in 1898 
and the present action was commenced on the 25th August, 1908. 
The defence, inter alta, was, that the suit was barred by the 
special law of limitation prescribed by Art. 3, Sch. IHI of the 
Bengal Tenancy Act as amended by section 61, Cl. (3) of the 

(1) (1870) L, B.6Q B 1 (28), (3, (1876) L. R. 8 Ch. D. 63 (69). 


| (2) (1894) 1Q, B. 737, (4) (1885) 16 Q. B. D, 284, 
- (5) (1878) 17 Wallace 594,. "E^ 
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ae Eastern Bengal and Assam Tenancy (Amendment) Act of 1908. 

1913. The first Court decreed the suit but the lower appellate Court 
Munjhoori Bibi dismissed it, being of opinion that an alteration in the law of 
limitation in the absence of any express enactment to the con- 
trary, comes into operation as soon as the amending Act comes 
into force, in respect of all suits instituted after that date, regard- 
less of the date on which the cause of action had arisen. 

Babu Harendra Narain Mitra for the Appellants. . 
. Babus Mohini Mohan Chakrabarti and Hem Chunder Mitra 
for the Respondents. 

The appeal was originally heard on the t5th May, 1912, " 
Mr. Justice Carnduff and Mr. Justice N. Chatterjee, who recorded 
the following opinions : 


r. 
Akel Mabmud. 





Carnduff J.—This appeal is preferred by the plaintiffs against 
a decree dismissing their suit for the recovery of possession of an 
under-raiyati. holding in the District of Ruogpur from the land- 
lord and those with whom the lands comprised ia the holding 
had‘been subsequently settled by the.landlord. The decision of 
the lower appellate Court proceeds on various grounds; but 
that with' which alone I think it will be found necessary to deal,. 
is the ground of limitation. 

The appellants’ possession admittedly came to an end in 1898 ; 
and their action, which was brought on the 25th August, 1908 
has been held to have been barred by the special rule of two years’ 
limitation prescribed by the third article in the third schedule 
to the Bengal Tenancy Act, 1885, as amended by section 61, 
clause (3), of the Eastern Bengal and Assam Tennancy (Amend- 
ment) Act, 1908, which came into force on the roth June, 1908. 
Insupport of the appeal on this point, it is contended, frst, that 
the ouster was not by the landlord, whence it follows that the 
special rule of limitation is no bar; and, secondly, that in any 
event, the amendment of the law in 1908 cannot be od 
retrospectively so as to bar the present suit. 

As regards the first contention, the finding of fact arrived at 
by the appellate Court below is, I think, conclusive on second 
-appeal ; for that finding amounts to this, that the landlord, in 
collusion with the other respondents, put the latter in possession 
to the exclusion-of the appellants. “This is, in my opinion, 
sufficient to bring the case within the purview ofthe Tenancy Act. 

- In pressing the second contention, the learned vakil -for the 

appellants has taken his stand primarily on the broad ground 
that the' shorter period of limitation introduced in Eastern 
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Bengal by the amending Act of 1908 can be applied only to suits 
for dispossession occurring after the passing of that enactment: 
This argument may bé disposéd of at once by a reference to the 
cases Of Saraswati Dasi-v. Horitarum Chuckerbutti (1) and 
Ramdhan Bhadra v. Ram Kumar Dey (2) in. both of which it 
was lield by this Court that the special rule of limitatiou laid 
down by the Bengal Tenancy Act, 1885, as originally enacted in 
respect of suits instituted by occupancy raiyats was not res‘ricted 
to suits in which the cause of action arose after that enactment 
became law. Those decisions have, so far as I know, never beer 
questioned, much léss overruled ; thèy are clearly binding on us; 
ani I venture to say that I entirely agree with them. 

But the cases referred to may, it is next argued, -be distin- 
guished, because in them the dispossessions complained of had’ 
occurred only five months and eleven months respectively, before 
the enactment of the more stringent rule of limitation: Con- 
sequently, in neither could it be said that tbe application of the 
new rile would have had the result of-depriving the plaintiff of 
his right of action altogether: for he could very well have 
brought his action, had he so chosen, within the shorter period 
of two-years prescribed. In other words, his remedy remained ; 
and all that happened was that less time was left to him to move: 
with a view to its enforcement. Regarded in this light, the new 
law- of limitation was clearly a law relating to nothing but 
procédure, pure and simple; and there could be no possible 
objection to the adoption of the principle that enactments' 


regulating mere procedure are, in a sense, retroactive. Here, on: 


the other-hand, the application of the amended rule of limitation! 
put the plaintiffs out of Court at once, since :the shorter period’ 
prescribed had expired long before the enactment prescribing it ' 
had come into force : and the further argument. that, ia these 
circumstances, the Act of 1908 did much more than alter the’ 
course of procedure in that its application had the effect of taking 


away the appellant's right of action is certainly attractive and, 


perhaps, less readily met. 
In support of this argument, our attention has been invited 
to a number of reported cases both English and Indian, and I 


have examined them and the authorities on the subject at length. : 
But it is surprising to find how few are exactly in point: that is: 


to say, how few deal with alterations in the law of limitation. 


There are, no doubt, numerous passages in the reports, and also' 


(1) (1889, I, L, B 16 Oalc; 741. (2) (1880; IL. R; 17 Calo. 926;: 
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in the text books, which can be accepted and quoted to establish 
the proposition that retrospective effect should not be given to, 
an Áct so as to work injustice by taking away vested rights of 
action. But the precise question, whether any person can be 
said to have a vested right to bring an action within a particular 
period, is hardly touched ; and that is the question on which 
turns the applicability to statutes of limitation of the broad 
proposition stated above. The cases which seem to me to be 
really relevant, and to which alone, therefore, I propose to refer, 
are the following : 

The most helpful to the appellants of the Indian cases is that 
of Khusalbhat v. Kabhat (1) which has curiously enough, not 
been cited before us on their behalf. In it the plaintifls applied, 
apparently in or about the month of August, 1879, to have the 
legal representative of the original defendant, who had died some 
six months earlier, substituted in his stead. But, on the 
29th July, 1879, Act XII of that year had been passed and 
brought into operation at once ; and by it an article was inserted 
in the schedule to the Limitation Act of 1877 fixing sixty days 
from the death of a deceased defendant as the period of limitation 
for such an application. Under the new article, the plaintiffs’ 
application would, obviously, have been at once barred ; and 
Melvill and Kemball, JJ., held that in these circumstances, regard 
being had also to the fact that there was no postponement of the 
operation of the Act, “to put a retrospective construction upon 
the Article would be to deprive the plaintiffs absolutely of the 
right which they previously had, and which all plaintiffs subse- 
quently had, to revive their suit ; and this would be an injustice 
which could not be presumed to have been within the intention 
of the legislature." 

This case is on all fours with that before.us ; but we are not 
bound by the ruling in it, and with all respect I doubt its soundness. 
In it the learned Judges refused to follow the earlier decision of 
their Court in Aeg v. Dorabji Balabhat (2), where it was held by 
West and Larpent JJ., that “an Act of limitation being a law of 
procedure, governs all proceedings to which its terms are appli- 
cable from the moment of its enactment, except in so far as its 
operation is expressly excluded or postponed." They disposed of 
that emphatic decision with the remark that the rule laid down 
thereby “must admit ofthe qualification that, when the retros- 
pective application of a statute of limitation would destroy vested: 


(1) (1881) I. L. R. 6 Bom. 26. (2) (1874) 11 Bem, H. C. R. 117, 
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rights, or inflict such hardship or injustice as could not have been 
within the contemplation of the legislature, then the statute is 
not, any more than any other law, to be construed retrospect- 
tively.” They seem to me to have been influenced too much by 
a consideration of the hardship of the particular case before 
them ; whereas Judges ought, as was said by Lord Campbell, L. C. 
in the Bast India Company v. Odit Churn Pal (1), " to take care 
for the general good of the community that hard cases do not 
make bad law." The judgment speaks no doubt of the “right” 
of which the plaintiff would have been deprived by the new 
enactment ; but it does so loosely, and it fails to enquire into 
the precise nature of that "right." It was a right to go to law ; 
but the exercise of that right was subject always to the rules of 
procedure for the time being in force, and first and foremost 
amongst such rules are statutes of limitation. To these, above 
all things, suitors must have constant regard ; and if they delay 
in seeking to enforce their claims, the risk, as it seems to me, 
is theirs. 

In Delhi and London Bank v. Orchard (2) the Judicial Com- 
mittee, no doubt, preferred that one of two constructions capable 
of being placed on the provisions of sections 20 and 2t of Act 
XIV of 1859, the first of the Limitation Acts passed in India, 
which avoided the imposition of a hardship such as that before 
us in the present case. But what their Lordships were there 
construing and applying was a saving clause framed for the pro- 
tection of rights under subsisting judgments and decrees, whereas, 
the initial, and, to my mind, the fatal difficulty which the appel- 
lant is face to face with here, lies in the fact that there is not, 
when there might have been, any such saving clause to construe 
and apply. Their Lordships accepted the view of this Court that 
sections 20 and 21 of the Act of 1859, should be read together so as 
to enact that no process of execution should issue upon any judg- 
ments more than three years old, unless some proceeding should 
have been taken to enforce it or keep it in force within three 
years of the application for execution: provided “that process 
of execution in respect of a decree obtained before the passing of 
Act XIV of 1859 might be issued either within the time limited 
by that Act or within three years after its commencement, which- 
ever should first expire." And that is the language which has 
since been adopted by the Indian Legislature in this connection, 


(1) (1849, 5 M. I. A. 48 69). 
(2) (1877) L. R. 4 I. A. 127, I. L. R, 3 Oale, 47. 
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CIVIL; as a reference to the last clause of section 2 of Act. XV of 1877 

1918; and section 30 of Act IX of 1908 will show. Had there'been no 
. dftiihoon pig; Saving clause in Act XIV of 1859, the decision might have been 
different, and I think that it cannot be regarded as an authority 
on the point before us now. Nu 

The only other:case which bears upon an Indian enactment 
relating to limitation and seems to be at all apposite, is that of 
Chajmal Das v. Yagdamba Prasad (1), and it appears to me to 
tell rather against the appellants, although it is, as will be shown, 
distinguishable to some extent, In it, the plaintiff respondent, 
Jagdamba, had died on the 17th September, 1885. Under the 
law as it then stood, his legal representative had three years, that 
is to say, till the 17th September, 1888 for applying to be brought 
on the record in his place; but the Civil Procedure Code Amend- 
ment Act, which came into force on the ist July, 1888, had 
reduced the period of limitation to six months. An application 
was made by one claiming to be Jagdamba’s adopted son on the 
24th July, 1888, and it was held by Edge, C. J., and Straight and 
Mahmood JJ.to be barred by the Act which had just been 
passed. There had as a matter of fact, been an interval of over 
three months from the 23rd March to the 1st July between the 
passing and the commencement of the amending enactment ; 
but that circumstance was not even mentioned by the learned 
Judges, who appear to have decided the case on general princi- 
ples, pointing out that the terms of the enactment distinctly 
applied, and that there was no saving clause to protect applica- 
tions with reference to rights and incidents that had accrued in 
connection with prior litigation. 
Turning now to the English cases, and putting on one side 
obiter dicta and generalisations, I can find none more in favour 
of the appellants’ contention than Doe dem Evans v. Page (2) 
which has the high authority of Lord Denman. In it Evans, the 
fictitious plaintiff's lesser, under the old form of pleading, sued.to 
eject the defendant Page, who it was alleged had wrongfully taken 
possession after the death of the tenant at will to whose tenancy 
the right of Evans was subject; and Page could, under the 
statute of limitation, bring his action in ejectment at any time 
within twenty years of the determination of the tenancy at will. 
Prior to 1833, this meant that he could sue within twenty years 
of the tenant at will’s death, which had occurred in 1832 ; but by a 
statute of 1833 it was enacted that a tenancy at will was, for the 
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purposes of. such an action, to be deemed to have determined on 
the expiration of one year after its commencement. In this ins- 
tance, the tenaucy at will had commenced in 1816 : and, there- 
fore, by virtue of the new Act, ifit was to be applied, time had 
begun to run against Evans in 1817, and his action, which was 
not brought till after 1837 was time-barred. Lord Denman held 
that the.statute of 1833 could not be construed retrospectevely, 
and he observed that “ a different construction would cause the 
greatest hardship ; for a person who, as the law stood before the 
passing of the Act, was in ample time to bring his ejectment and 
recover property which undoubtedly was his, would, by operation 
of the statute, be suddenly deprived of the means of asserting 
his right." But that vary learned Judge based his decision pri- 
marily on the language of the statute, which was couched 
throughout in the future tense, and he held that the words used 
themselves precluded its application to a tenancy at will not in 
existence at the time when it was passed nor created subse- 
quently., Moreover, the enactment which his Lordship was 
construing, was not, a Limitation Act ; and his ruling was cited in 
argument in Cornt// v. Hudson (1) but, as will appear presently 
without effect. 

In Corn: v. Hudson (1), it was held by Campbell, L. C. J., 
and Coleridge, Wightman and Erle, JJ., that retrospective effect 
must be given to section 10 of the Mercantile Law Amendment 
Act, 1856 (19 and 20 Vict. C. 97), which came into force on the 
29th July, 1856, and altered the Statute of Limitations (21 Ja. 
I, C. 16) by providing that a person imprisoned when his cayse 
of action accrued should no longer have the benefit of computing 
the period of limitation, prescribed by law, from the determi- 
nation of his imprisonment. The result was that the plaintiff, 
who, as the report indicates was in prison in 1844, when his 
cause of action arose, and remained therefor more than six 
years after that, was deprived of all remedy, because six years 
was the period of limitation prescribed, and he had been unable 
to bring his suit within that period, Lord Campbell observed 
that the plaintiff was clearly within the scope of the enactment 
of 1856 according toits grammatical and natural construction, 
and that it carried out what was the probable intention of the 
legislature, namely, to prevent the vexatious prolongation of 
rights of action, an intention in which his Lordships saw no 
injustice. , And Erle.J. referred to Thompson v. Wastthman.(2), 
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323 


CIVIL, 
Munjhoor! Bib 
Akel M ahmud, 


Carnduff, J. 





824 THE CALOUTTA LAW JOURNAL, [Vou XVII. 


CIVIL, as being in exact analogy, adding that “the legislature appears 

1913. to have considered the statutes of limitations to be enactments 

in furtherance of justice," and had "intended to take away 

absolutely every impediment to the operation of those enactments 
cie in every case." 

Oarnduff, J. In the Queen v. Leeds and Bradford Rati Co: (1), retrospec- 
tive effect was likewise given to the Summary Jurisdiction Act 
of 1848 (11 and 12 Vict. C. 43), which came into force on the 
and October, 1848, and enacted that awards under the Lands 
Clauses Consolidation Act, 1845 (8 and 9 Vict. C. 18) must be 
applied for and obtained within six months from this time 
when the damage complained of was done. Here the damage 
had been done before the end of 1847 ; six months had elapsed 
before the passing of the Statute of 1848 ; and the claim based 
upon the award was nevertheless held barred, because the latter 
had not been obtained till 1850. No doubt, Lord Campbell 
then referred to the circumstance that the coming into force 
of the Statute of 1848 had been suspended for six weeks 
after its enactment ; and he remarked that, “if the Act had 
come into operation immediately after the time of its being 
passed, the hardship would have been so great that they might 
have inferred an intention on the part of the legislature not to 
give it a retrospective operation." But there is nothing definite 
in this observation, and it does not follow that the inference 
would have been made had there been no such interval as that 
alluded to. Everything, indeed, would have depended on the facts 
and circumstances connected with the particular Act under 
consideration, and the conclusion might have been that the 
intention of the legislature in 1848 was to put a stop there and 
then to all stale claims under the Statute of 1845. 

Again, in Zhe Yudun (2) the Court of appeal gave retrospec- 
tive effect to the Public Authorities Protection Act, 1893 (56 and 
57 Vict. C. 61), which fixed six months as the limit of time within 
which a public authority could be sued for damages in respect of 
neglect or default in the execution of its duties. In this case, 
the damage complained of had been caused on the 13th Septem- 
ber, 1893 ; the statute which was passed on the sth December, 
1893, came into force on the ist January, 1894, and the suit, 
which was against a port and harbour authority, was not brought 
till the 14th November, 1898. In disposing of it and holding it 
time barred Lord Justice A. L. Smith observed that, “ when a 
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new enactment deals with rights of action, unless it is so express- 
ed in the Act, an existing right ‘vf action is not taken away. 
But when the enactment deals with procedure only, unless the 
contrary is expressed, the enactment applies to all actions.” 
Here, no doubt, the bringing of the suit was not at once rendered 
impossible by the new Act ; for the six months prescribed by it 
did not expire till the 13th March, 1894, so that the plaintiff 
could have brought it in time. And itis true that the learned 
President, Sir Francis Jeune, had in the Court of first instance 
expressed himself as influenced to some extent by the fact that 
there was an interval of almost a month between the passing of 
the enactment and its coming into operation. But the principle 
in the main acted upon was the principle that Limitation Acts 
are mere laws of procedure, and that such laws have retroactive 
effect in the sense that they apply to all actions brought after 
' they are placed in the Statute book and have come into force. 
There remains another English case which relates to the 
criminal law, but is perhaps not the less relevant on that 
, account ; for the view most favourable to the accused would surely 
have been taken in it, had that been possible. We refer to King 
v. Chandra Dharma (1) in which the accused had been charged 
with having on the 15th July, 1904, committed an offence against 
the Criminal Law Amendment Act of 1885. Atthat time, the 
law forbade any such prosecution after the lapse of three months 
from the date of the crime charged, and the accused would by 
that provision have been safe from any proceeding after the 15th 
October, 1904. He was, in fact not prosecuted till later ; but, 
by an amending Act, which came into force on the 1st October, 
1904, the period of limitation had been extended to six months ; 
, and the Court of Crown Cases Reserved held that he had lost 
the benefit of the former law of limitation. Lord Chief Justice 
Alverstone there lays it down, without any qualification, that a 
law of limitation is a law of procedure and must be given retros- 
pective effect ; and, though Mr. Justice Channell added that it 
“ would have been entirely different " if the time under the old 
. Act had expired before the new Act came into force, that obtter 
dictum of the learned Judge was not noticed or endorsed by the 
other Judges, all of whom contended themselves with expressing 
their concurrence with the Lord Chief Justice. 
The result of my consideration of the reported cases is that 
the preponderance of authority seems to me to be against the 
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contention of the learned vakil who has argued this appeal ; and! 
the general principles also are, I think, against him. A Limita- 
tion Act, of course, gives no right of action whatever ; and, as 
was remarked by the Chief Justice of the Common Pleas (Sip 
John Jervis) in Ruckmaboye v. Lulloobhoy Mottichund (1) it: has 
become almost an axiom. of jurisprudence that such an enactment 
is a law relating to procedure. Tt is further well established that 
a law which merely regulates -procedure is an exception to the 
rule that Statutes ought not to be given retroactive operation, 
because no one can besaid to have a vested right in any parti- 
cular form or mode of procedure. A person's right of action is 
one thihg : the means open to him for enforcing it are .another:: 
and the latter may be, and are, varied from time to time.: Provi- 
sions as'to the period within which a right of action must be: 
enforced, if at all, do.not create a right to bring an action within 
that.time : they merely regulate the proceeding for enforcing: 
the remedy, and as I have already said, suitors must-have regard 
to-such as are for the time being in force, and, if they delay, they 


do so at their peril. fma fatce, then, the amending legislation. , 


of 1908 reducing the period of limitation in the case of suits by: 
under-raiyats for the recovery of possession of their holdings 
applies to every such suit instituted on or after the roth June of 
that year, no matter when the cause of action arose, unless it is 
clear that the legislature intended dr cannot but hàve intended, 
to limit its application, For, after all, as Lord Campbell put. it 
in Cornil? v. Hudson (2), the cases show no more than this, that 
we are to find out the intention of the legislature in each parti- 
cular Act. 

Now section 184 of the Bengal Tenancy Act, 1885, read. 


with the third article in the third schedule thereto, as amended in. | 


1908, provides that every suit to recover possession of land claim- 
ed by the plaintiff as an under-raiyat shall be dismissed if institu-. 
ted after two years from the date of dispossession. The words, 
used are clear, and there can be no doubt but that, according to: 
their grammatical natural and ordinary, construction, they: 
embrace all suits of the kind described, instituted after the words 
became law, irrespectively of when the causes of action may have, 
arisen. They stand unqualified by any saving in the Amending: 
Act of 1908, and they are unaccompanied by any such transitory. 
provision as is to be found in, for example, section 30 of the 
Indian Limitation Act of 1908, which provides that any: suit: 
(1) (1851) 6 Moo, I, A. 284 (205) — (3) (1857) 8 E. and B. 429, 
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for which the new period of limitation prescribed is shorter than 
that formerly prescribed, may be instituted withia two years of 
the enactment of the new period or within the period 
formerly prescribed, whichever period first éxpires. What is 
the inference to be drawn from the circumstance that the 
local legislature included no such provision in connection with 
this particular amendment ? ` What isthe inference to be drawn 
from the fact that the only reported cases on the point—lI refer 
again to Saraswati Dasi vw. Horttarun Chuckerbuttt (1) and 
Ramdhan Bhadra v. Ram’ Kumar Dey (2) already cited —had 
decided that the two years’ rule of limitation in question 
applied where the cause of action had preceded its enactment ? 
What is the inference to be drawn from the fact that Western 
Bengal had already, through Bengal A:t I of 1907, set the 
example of amending the third article in the third schedule ? 
If the two years’ rule of limitation was not to be applied at 
once, the only alternative was the continuance of the application 
of the 12 years’ rule; and what, in all the circumstances is 


^: the legitimate inference from this? To my mind, the answer 


musr, in each instance, be that the intention connot but have 
been to apply the new rule indiscriminately. Can it, indeed, be 
conceived that the legislature, having made up-its: mind -that 
ordinary raiyats and’ under-raiyats ought like occupancy raiyats, 
to be required to ‘assert their rights to recover possession 
within the comparatively short peried of two years, should "have 
deliberately meant to postpone the' operation of the amending 
legislation for something like ten years? I think not; and I 
find it much less difficult to believe that the' legislature meant 
to place ordinary raiyats and under-raiyats on the same footing 
in this; connection as occupancy raiyats without any delay 
whatsoever, even at the sacrificeof' the interests of ‘such of the 
two former classes as might have been sleeping on thei? rights. 
And reverting once more to the question of hardship, it ‘should 
be borne in mind that in this particular case, there was ample 
warning and, further that, even where Acts of local legislatures 
in India aré enacted so as.to come into force at once, the 
litigating’ public have practically always notice’ of what is 
contemplated. In this instance, the two years'rule of limitation 
had been extended to under-raiyats in Western Bengal in 1967, 
and that there would be, as soon as possible, a similar extension 
in Eástérn Bengal was much more than probable. THe Amending 
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Bill for Eastern Bengal which became the Act with which we 
are now concerned, was, in fact, published in the local official 
Gazette on the 7th November, 1907, was introduced into the 
local Legislative Council on the 27th idem, was referred to, 
and reported upon by, a Select Committee in the usual course, 
was pased by the Council on the 13th May, 1908,and did not 
become operative until it was published in the local official 
Gazette, with the assent of the Governor-General on the toth 
June, 1908. The present appellants, therefore, ran a great risk 
in delaying for over 10 years before enforcing their remedy, 
and, it seems to me that they must suffer for it. I hold, then, 
agreeing with the learned District Judge in the Court of 
appeal below, that the rule of special limitation extended to 
under-raiyats in Eastern Bengal by the amendment with 
effect from the 1ioth June, 1908, of the third article in 
the third Schedule to the Bengal Tenancy Act, 1885, applies 
to all suits of the kind there indicated, instituted on or after 
the said date, without regard to when the cause of action arose. 
That being so, this appeal ought, in my opinion, to be 
dismissed with costs, 


N, Chatterjee J.—This appeal' arises out of a suit for 
declaration of title to and recovery--of possession of the lands in 
dispute, which were held by the plaintiffs as under-raiyats, against 
the landlord and certain other persons with whom the lands had 
been subsequently settled by the landlord. 

Various pleas were taken in defence, one of them being 
that the suit was barred by the special law of limitation prescribed 
by Art. IU, Schedule III of the Bengal Tenancy Act as amended 
by section 61, Cl. (3) of the Eastern Bengal and Assam Tenancy 
Amendment Act of 1908 which came into force on the roth June 
1908. The plaintiff's possession came to an end in 1898 and the 
suit. was brought on the 25th August, 1908, but they were minors 
and if the generallaw of limitation applied they would be in 
time. 

The facts found by the lower appellate Court constitute 
dispossession of the plaintiffs by the landlord, and the disposses- 
sion admittedly took place more than 2 years before the 
suit was instituted. The lower appellate Court being of opinion 
that an alteration in the law of limitation in the absence of any 
express enactment to the contrary comes into operation as soon 
as the amending Act comes into force, in respect of all suits 
instituted after that date, regardless of the date-on which the 
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cause of action may have arisen, held that the suit was barred by 
limitation. Ifthe principle statei above is applicable to the 
present case, the suit has been properly dismissed and it will be 
unnecessary to consider the other questions raised in defence. 

The general principles relating to retrospective operation 
of statutes are clear. The general rule is that Acts are prospective, 
not retrospective in their operation, see Moon v. Durden (1) and 
Pittamberdass v. Thackoorseydass (2). Itis a fundamental rule 
of English law that no statute shall be construed so as to have 
a retrospective operation unless its language is such as plainly to 
Tequire such a construction, To this rule however there are two 
exceptions: (1) when Acts are eppressly declared to be 
retrospective and (ii) when they only affect the procedure 
of the Court. As observed by Mellish L. J. in Republic of 
Costa Rica v. Erlanger (3) no one has any vested interest in the 
course of procedure. Now Statutes of Limitation are generally 
regarded as acts regulating procedure see Ruckmaboye v. 
Lulloobhoy (4).« And as a general rule an Act of Limitation 
being a law of procedure governs all proceedings from the time 
of its enactment, except so far as its operation is expressly 
excluded or postponed. But the question is whether even 
such an enactment should be retrospectively construed so as 
altogether to deprive a plaintiff of the means of asserting his 
right and where such a construction would inflict such hardship 
or injustice as could not have been within the contemplation 
of the legislature. 

Where a statute does not come into force at once, but its 
operation is postponed for sometime the hardships of a 
retrospective law may be considered to have been contemplated 
and provided for by the legislature, and such a postponement 
_ may induce the Courts to hold the statute to be retrospective. 

In re Autholumney Ex parte Wilson (5) Wright J. observed 
that this exception seems never to have been suggested except 
in relation to Statutes affecting procedure such as statutes of 
limitation and even in relation to them, it is questioned in Moon 
. V. Durden (1). 

That a statute of limitation should not be construed in 
,.8uch a way as would cause hardship or injustice was laid down 
-~ bythe Judicial Committee of the Privy Council in the case of 
Delhi and London Bank v. Orchard (6), where their Lordships 


(1) (1848) 2 Ex, 22 (88) (4) (1851-2) 5 M. I. A. 284 (265). 
(2) (18501 7 M. P, O. 109 (126) (b) (1898) 2 Q. B 547 1563). ` 
(8) (1876) L. R. 8 Oh, D. 63 169), aa l 
(8) (1877) L. B. 4 I. A. 197, I. L. B. 8°Calo, 47. 
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in construing sections 20 and 21 of this Limi'ation Act XIV of 
1859 observed as follows : '* It cannot be disputed that the, cons- 
truction put upon, the Act by the High Court at Calcutta, if 
permissible, was equitable and prevented what must be admitted 
to be an inconvenience and injustice, Indeed if the construction 
put upon the Act by the High Court at Bombay and by the 
Chief, Court in the Punjab is .correct, a judgment-creditor 
could not after the three years.have enforced a judgment which 
was in force in the regulation provinces when Act XIV of 1859 
was passed or a judgment which was in force in the Punjab 
at the time wheu the Act was extended to that province 
however diligent he might have been in endeavouring to enforce 
his judgment and however unable with the use of the utmost 
diligence to get at the property of his .debtor. Such a 
construction would cause great inconvenience and injustice and 
give the Act an operation which would retrospectively deprive 
the creditor of a right which he had under the law as it existed 
in the regulation provinces at the time of the passing of the 
Act and in the Punjab at the time of the introduction of it, 
Their Lordships are of opinion that such a construction would be 
contrary to the intention of the legislature." 

Before the Bengal Tenaucy Act VIII of 1885 was passed: 
suits to recover occupancy of any land, farm or tenure from 
which a raiyat, farmer or tenant had been illegally ejected were 
governed.by the one year’s rule of limitation as provided for by 
section 27, Act VIII of 1869 (B. CJ, and it was held in various: 
cases that .section 27 referred only to possessory actions against 
the landlord and not to actions where the title of the tenant was 
in dispute, and to which the general limitation of 13 years was 
applicable. Art. 3, Schedule III of Act VIII of 1885 introduced 
a change in the law of limitation only so far as occupancy raiyats 
were concerned, by prescribing a period of 2 years for a suit to 
recover possession of land claimed by an occupancy raiyat. And 
it has been held.that the Article contemplates suits to recover 
possession of land claimed by a plaintiff as an occupancy raiyat, 
ie, where by the very nature of the action the raiyat has to set 
out his title to the land claimed. Such suits by non-occupancy 
raiyats ‘and under-raiyats however continued to be governed by 
the 12 years rule of limitation under the general Limitation Act. 

The question whet her Article 3, Schedule III of the Bengal 
Tenancy , Act (as originally enacted) bas retrospective. operation, 
was raised in two cases in. this corn: * ` Saraswati Dass v. 
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Horttarun Chuckerbuttt (1) and Ramdhan | Bhadra.v. Ram 
Kumar Dey (2). It was. held that as there was no saving clause 
for suits in which the cause of action had arisen before that Act 
was passed, they were governed by the period of limitation 
prescribed by Article 3 of Schedule 3 of the Bengal Tenancy Act. 
But Act VIII of 1885 did not come into force at once, It received 
the assent of the Governor-General on the 14th March 1885 but 
did not come into operation until the ist November 1885. 
1ioreover the period of 2 years had not run out from the date 
of dispossession when the Bengal Tenancy Act came into force, 
The plaintiff in these two cases had more than a year after the 
passing of the new Act prescribing the shorter period of 
limitation within which to institute the suits. There is no 
hardship or injustice when .the plaintiff whose cause of 
action is not barred when the period of limitation is altered by 
a new Act, and who has time even after the passing of the new 
Act and wil not institute the suit within the shorter time 
prescribed by the new Act. 

These two cases therefore are not authorities upon the 
question wbether retrospective operation should be given toa 
new enactment where the effect of that would be to deprive a 
person altogether of the . right he had, and which was not 
barred under the old Act. - - 

The retrospective operation of section 310A of the Civil 
Procedure Code to proceedings in execution of a decree—which 
had been passed betore that section came into opration was 
considered by the Full Court in the case of Jogodanund Singh v, 
Amrita Lal Sircar (3). Banerjee J.in delivering the judgment 
of the Court. said that no new right was created in the judgment- 
debtor interfering with any vested right of the judgment- 
creditor and as the sale took place after the new law came into 
operation, the auction-purchaser must be taken to have made 
his bid with full knowledge of the law, and it cannot be said 
that any vested right of his was affected by the provisions of 
that section, and secondly that the section did not create any 
new substantive right in the judgment-debtor and that it 
embodied in substance a rule of procedure, The learned Judge 
then observed as follows ; 

“Tt being thus really a matter of procedure there can be 
no objection to its having effect immediately even -though it 


should. affect past .transactions and the mode of enforcement of 


(1) (1889) I L.-R. 16 Cale, 741, (9) 2890) I. L R. 17 Cale 996. 
i (8) (1896) I, L, B. 22 Galo, 767. 
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vested rights (see Gardner v. Lucas (1), proyided of course “as 
Mellish, L. J. said in the case of the Republic of Costa Rica v. 
Erlanger (2), that no injustice is done." ‘And I have shown 
above that this condition is here fully satisfied.” It will thus 
appear that the fact that no injustice would be done, ‘was taken 
into consideration in giving a retrospective effect to the section. 

In the Bombay High Court in the case of Reg. v. Doradyi (3), 
an appeal against a judgment of acquittal was presented by 
Government six months after the date of the judgment. Section 
272 of the Criminal Procedure Code was amended by Act XI of 
1874 which prescribed that no appeal under that Act shall be 
presented more than 6 months after the date of the judgment 
complained of. It was held that the appeal was barred though 
the six months éxpired on the day the amending Act came into 
force. The learned Judges said: “But an Act of limitation 
being a law of procedure governs all proceedings to which its 
terms are applicable from the moment of its enactment except 
so far as its operation is expressly excluded or postponed." 
No question of hardship or injustice however could arise in a 
case like that, and as pointed out in the case of Xhusalbhat v 
Kabha: (4), the Court was there dealing with a statutory provision 
which was beneficial to the liberty of the subject. 

‘Ina later case in that Court 1” the matter of the petition of 
Ratanst Kalianjt (5) the question raised was whether a judgment- 
debtor imprisoned in satisfaction of a decree against him under 
Act VIII of 1859 wasentitled under Act X of 1877 to be released 
on the coming into operation of the later Act, if he had 
then been imprisoned for more than 6 months but less than 2 
years and it was held by the majority of the Full Bench that 
he was not. The cases relating to questions of mere procedure 
whereby a retroactive force had been give to enactments 
were exhaustively reviewed by some of thelearned Judges in that 
case. Westropp C. J. in discussing the authorities on the point 
said: “But when such a construction even of a Limitation Act 
would divest such a right that construction will be avoided as 
it lately was in Sitaram v. Khanderav (6) and this was so held 
in that and many other cases there’ mentioned and although 
statutes of limitation are regarded as Acts’ regulating procedure 
H. H. Ruckmaboye v. Lulloobhoy (7). That such a statute ought 

ur (1878) L. B. B App. Cas. 582 (608) (4) (1881) I. L. R, 6 Bom. 26. 

(2) (0876) L. B, 8 € b. D. 62 (69) i5) (1877) 1. L. B, 2 Bom. 148 F, B, 


" (1874) 11. Bom. H.U. R 147. e n I. L. R, 1 Bom. 20. 
(7} eter Moo. I. À 


X 
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not if possible to bs retrospectively construed was so recently 
as the 14th May 1877 decided by the tribunal to which we 
specially owe allegiance” and reference was made to the case 
of Delhi and London Bank v. Orchard (1) noticed above, 
The opinion of Westropp C. J. in the above case was cited with 
approval by this Court in Beary Lali v. Goberdhun Lall.{2). 

In a still later case in the Bombay Court Xhusalbhat v. 
Kabha: (3) the question of retrospective operation of statutes 
oflimitation was directly raised. In that case an application 
for substitution of the legal representatives of a deceased 
defendant was made within 6 months of his death under Act X of 
1977. The amending Act XII of 1879 received the assent of the 
Governor-General on the 28th July 1879 when the defendant 


^ was dead six months. That Act amended section 368 of the © 


Civil Procedure Code (Act X of 1877) and added section 171B 
to the Limitation Act (Act XV.of 1877). The effect of the 
amendments was to require a plaintiff to apply within 60 days 
of the defendant's death to have his legal representative made 
a defendant. The Act came into operation at once, and if 
section 171 B had retrospective operation, the application for 
substitution would certainly have been barred but it was held 
that the provisions of that section should not be given retrospec- 
tive effect, and that the application was not time barred. 
Referring to the rule laid down in Reg. v. Doradyt (4) the learned 
Judges said that it was somewhat too broadly stated’ in that 
case. They held that the general rule must admit of. the 
qualification that when the retrospective application of a 
statute of limitation would destroy vested rights or inflict such 
hardship or injustice as could not have been witbin the 
contemplation of the legislature, then .the statute is not, any 
more than any other law to be construed retrospectively, and 
after referring to the case of London and Delhi Bank v. 
Orchard (1) said “similarly in the present case we think that 
Article 171B, Schedule II of Act XV of 1877 ought not if possible 
to be retrospectively construed. When that article was introduced 
into the statute of limitation by Act XII of 1879, the deceased 


` defendant had been dead for six months and it was therefore 


impossible for the plaintiffs to comply with the requirements 
of the Article, namely that an application to have the representa- 
tive of a deceased defendant made a defendant should be 


- 


(1) (1877) L. R, 41. A. 127. .(8) (1881) I. L, R. 6 Bom, 26. 
(2) (1882) L L, B, 9 Calo 446, (4) (1874) 11 Bom. H, C. R, 117. 
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Orvir. presented within 60 days from the date of defendant's death. 

1913. Consequently to put a retrospective construction upon the 

article would be to deprive the plaintiffs absolutely of the right 

which they previously had and which all plaintiffs subsequently 

— had, to revive their suit, and this would be an injustice which 

». pater end cannot be presumed to have been within the intention of the 
legislature. Another consideration tending to the same 
conclusion is that there was no postponement of the Operation A 
of Act XII of 1879/but the Act came into force at the moment 
at which it-received the assent of the Governor-General. The 
plaintiffs therefore and others similarly situtated had no such 
notice as might have enabled them to anticipate the divestiture 
of their right of revival. This, is a consideration which has 
weighed much with Courts in England and in this country ^ 
where dealing with similar questions," and referred to a number 
of English and Indian decisions. 

In that case, the principle, that questions ot hardship and 
injustice and the fact that the operation of the enactment was 
not postponed are to be considered in dealing with the question 
of retrospective operation of statutes of limitation was distinctly 


, Munjhoori Bibi 
v, | 
Akel Mahmud, 


recognised. 
In the Allahabad High Court in che. case of Chajmal v. 


Fagdamba Prasad (1), the plaintiff-respondent died on the 17th 
September 1885. Application for substitution of the legal re- 
presentative of the deceased which was made on the 24th July 1888 
would have been in time under the Civil Procedure Code, Act 
XIV of 1882 as it stood at the time of the death of the respon- 
dent. The Code however was amended by Act VII.of 1888 
which came into force on the 1st July 1888 and which provided 
six months limitation for such an application. The Court held 
that the amending Act had retrospective operation and the 
application was barred. But the case may be distinguished on 
the same ground as the cases in 16 and 17 Calcutta Series referred 
to above as the Act did not come into operation at once and the 
appellant had sufficient time for making the application for 
substitution, even after the amending Act came into operation 
though these circumstances were not noticed in the judgment of 
the Court. 

Turning to the English cases we also find that the principle 
that in giving a retrospective operation to a statute of limitation 
where there is no postponement of its operation, the hardship or 


(1) (1889) L L, R, 11 All 408. 
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injustice it would caüse should be taken into consideration, is 
recognised in many of the cases. 


Thus in Towler v. Chatterton (1) an action was brought in 
1829 for a debt which was at that time more thaa 6 years stand- 
ing, but the plaintiff relied upon an oral promise to pay the debt 
made by the defendant in February 1828. By 9 Geo. 4, C. 14 
which was passed on the 9th May 1828, but which was to com- 
mence and take effect on the Ist January 1829 it was enacted 
that in an action of debt, an acknowledgment or promise in order 
to take any case out of the operation of the statute of Limitation 
21 Ja 1 C 16 must be in writing to be signed by the party charge- 
able thereby. It was held that the Act had retrospective opera- 
tion but reliance was placed upon the fact that hardship was 
obviated by declaring that the Act should not take effect till the 
Ist January following thereby giving all persons in possession of 
such parol promises seven months and more in which to bring their 
action founded on such promises if they should be so minded and 
referring to the case of Gi/mour v, Shuter (2), which was pressed 
upon the Court to show that an Act of Parliament viz, the Statute 
of frauds should not have a retrospective operation, the learned 
Judge Park J. said that, that case could not govern the case 
before them because “ the Statute under review prevents all the 
mischief which the Judges in the case in Jones contemplated by 
giving due notice that this law should have no operation till the 
Ist January nearly 8 months after its enactment," 


ln Doe Dem Evans v. Page (3) it was held tbat section 7 of 
the Limitation Act 3 and 4, W 4, C 27 which enacted that the 
right of action where any person “shall be in possession of land 
as tentant at will shall be deemed to have first accrued either at 
the determination of such tenancy or at the expiration of one 
year from its commencement, was not retrospective and did not 


. apply where the tenancy at will ceased before the statute and 


that in such a case the limitation runs from the time when the 
tenancy determined without the intervention of the Act. No 
doubt the words ofthe 7th section "shall be in possession," etc. 
in terms were only applicable to the case of a future or at most 
of an existing tenancy at will and not to the case of a tenancy at 
wil which had been determined, and was not existing when the 
Act was passed, but Lord Denman C. J., observed “A different 


(1) (1829) 6 Bing. 258, (2) (1679) Jones T. 108. 
(8) (1844) 5 Q. B. 767. 
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Orvrr. construction even if the words permitted it, would cause the 
1918 greatest hardship, for a person who as the law stood before the 
Munjhoor! pip Passing of the Act was in ample time to bring his ejectment 
v: and recover property that undoubtedly was his, would, by the 
ER operation of the statute, be suddenly deprived of the means of 
N. Ohatterjet, J. asserting his right there being no clause for the postponement of 
E the operation of the statute for such a period as would enable 
persons who would be otherwise affected by it to assert their 

rights." 


In the Queen v. The Leeds and Bradford Railway Company(1) 
retrospective effect was given to Statute 11 and 12 Vict. C.43 which 
enacted that awards under 8 and 9 Vict. C. 18 must be obtained 
within 6 months from the time the damage complained of was 
done. The damage complained of occurred in 1847, and 6 
months had expired before the Act was passed and the order of 
the Justices was not obtained until 1850. Tne Statute however .. 
did not come into operation until six weeks after it was passed. 
In holding that retrospective operation should be given to ‘the 
Statute Lord Campbell C. J. referred to that fact and said “If the 
Act had come into operation immediately after the time of its 
being passed, the hardship would have been so great that we 
might have inferred an intention on the part of the Legislature 
not to give it a retrospective operation, but when we see that it 
contains a provision suspendiog its operation for six weeks, 
that must be taken as an intimation that the legislature has 
provided that as the period oftime within which proceedings 
respecting antecedent damages or injuries might be taken before 
the tribunal ... T? .. A certain time was allowed 
before the Act was to come into operation and that removes 
all difficulty." Wightman J. who also was of the same opinion, 
referring to the argument based upon hardship occasioned by 
the suddenness with which the Act operated said “ But here the 
legislature has expressly provided six weeks as a reasonable time 
within which a party might proceed and the case therefore is 
clearly within the distinction pointed out in the decided cases. 
Towler v. Chatterton (2) seems to me precisely in point." Erle J. 
and Crompton J. concurred. 


Akel Mahmud. 


In the case of Cornil? v. Hudson (3) retrospective operation 
was given to section 10 of the Mercantile Law Amendment Act 


(1) (1852) 21 L. J. M. O. 198. (2) (1829; 6 Bing 268. 
(3) (1857) 27 L. J. Q. B. 8, 
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1856 (19 and 20 Vict. C. 97) which enacted that a party who: 


shall be entitled to bring an action limited by the statutes of 
limitations therein mentioned shall not be entitled to any time 
beyond the period so limited by reason of his having been 
abroad or imprisoned at the time when the cause of action 
accrued. The plaintiff in that case was in prison when his cause 
of action arose and the period of 6 years provided by section 1o 
of the Act expired before he was released from prison. Lord 
Campbell, C. J. after stating that the decided cases merely 
. showed that the proper way of construing an Act of Parliament 
is to try and find out the intention of the Legislature said t Now 
I act on that principle and it appears to me that it was the inten- 
tion of the Legislature to prevent actions being brought for past 
as well as future transactions. Does this construction tend to 
any absurdity? If it does that would be strongly against such 
a construction. But I can see no such consequences. It appears 
to me to be strongly in furtherance of justice that persons 
residing abroad should not be able to keep an action hanging 
over a person for an unlimited period of time. And as to the 


other class, viz, persons in prison, it is an exceedingly rare 


occurrence now for a person to be long in prison except for 
crime. It might also be in the contemplation of the legislature 
that it sometimes does happen that a person remains in prison 
for the very purpose of keeping a right of action alive. Ido 
not therefore see any absurdity or injustice in holding that the 
Legislature intended that this should be the construction to be 
put upon this enactment, being as, it is, the construction which 
the language fairly and legitimately deserves." Under the 
Statute of Limitation 21 Ja. 1 C. 16. section 7, the period of 6 
years was to run from a time which was indefinite and the judg- 
ment proceeded upon the ground that the intention of the 
Legislature was to make section 10 of the Amending Act retros- 
pective and that there was no injustice in holding it to be so. 
The case of Wright v. Hale (1) dealt with a Statute relating 
to costs. 23 and 24 Vict. C. 26, section 34 provided that when 
the plaintiff in any action for an alleged wrong recovers by the 
verdict of the Jury less than £5 he shall not be entitled to any 
costs if the Judge certifies to deprive him of them. It was 
held in that case that there is a considerable difference between 
new enactments which affect vested rights and those which merely 
affect the procedure in Courts of Justice, that rules as to costs to 


(1): (1860) 6 H. and N. 221. 
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be awarded in an action were of the latter description, and that 
the Act enabled a Judge to certify in an action commenced 
before the passing of it. But Pollock C. B. pointed out that 
the plaintiff had in that case an opportunity of discontinuing 
the suit, that the Act was passed on the 28th August and 
contained a provision that it should come into operation on the 
Ioth October, and the certificate to be given by the Judge was 
an act to be done at the trial, which was after the passing of the 
Act so that they were not giving to the Act any retrospective 
operation and the wrong supposed to be done by an ex posi 
facto law did not arise. 

In the Ydun (1) where an action was brought against a Port 
and harbour authority more than 6 months after coming into 
force of the Public Authorities Protection Act (56 and 57 Vict. 
C. 61) which provided that an action in respect of any alleged 
neglect or default in the execution of any public: duty or 
authority must be commenced within 6 months of the act, neglect, 
or default complained of, it was held by the Court of apepal that 
the Act had retrospective operation. A. L., Smith L. J. said 
“the rule applicable to cases of this sort is well stated by 
Wilde B. in Wright v. Hale (2) namely, that when a new 
enactment deals with rights of action unless it is so expressed 
in the Act, an existing right of action is not taken away. 
But where the enactment deals with procedure only unless 
the contrary is expressed the enactment applies to all actions 
whether commenced before or after the passing of the Act. The 
Act of 1893 is an Act dealing with procedure.only" and Vaughan 
Willams J. said that there was abundant authority that the 
presumption against a retrospective construction had no 
application to enactments which affect only tbe procedure and 
practice of Courts. 

Statute 56 and 57 Vict. C 61 was passed on the sth Decem- 
ber, 1893 but came into force on the rst January, 1894, so that 
the operation of the Act was postponed for sometime. The 
damage complained of was caused on the 13th September, 1893 ; 
the action therefore could have been brought before the Act 
came into force and Sir Francis Jeune in the Court of first 
instance .relied to some extent upon that fact but in the Court 
of Appeal no argument appears to have been based upon it and 
the learned Judges do not appear to have referred to it in the 
judgment. 


(1, (1899, P. 286, (8) 1860) 6 H. and N, 227 (289), 
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In the recent case of the King v. Chandra Dharma (1), the 


. period of limitation (3 months) under the old Áct had not expired 


when the new Act which prescribed a pericd of 6 months for 
prosecution of an offence (committed against the Criminal Law 
Amendment Act of 1885) came into force, and it was held that 
the Act had retrospective effect, and that the defendant had lost 
the benefit of the former law of Limitation. Lord Alverstone, C. J. 
based his judgment on the ground that a law of Limitation is a 
law of procedure and must be given a retrospective operation 
and the other learned Judges concurred with the Lord Chief 
justice Channel J. however added that it would have been 
entirely different if the time under the old Act had expired before 
the new Act came into operation. In that case only the period 
of lim‘tation was extended for an unbarred cause of action which 
accrued before the new Act came into operation. The defendant 
had not acquired any right to treat the proceeding as barred 
before the amending Act came into force and the result was not 
to give such an ex post facto construction to that enactment as 
would have taken away from the defendant a right already 
acquired under the former Act. It is true that when once time 


has commenced to run under alaw of Limitation it cannot be . 


stopped but that rule is dependent on the continuance in force 
cf that enactment under which time has been running and if 
before the time has run out under the Act the new Act extends 
the period of limitation the defendant cannot complain of it. 
The result of the authorities appears to be that statutes of 
limitation or other statutes relating to procedure are to be cons- 
trued retrdspectively, but the principle that even such statutes 
should not be so construed where such a construction would cause 
hardship or injustice is recognised in the majority of the decided 
cases on the subject. The principle is recognised in Delht and 
London Bank v. Orchard (2), Fogodanund Singh v. Amrita Lal 
Strcar (3), Behary Lally. Goberdhun Lall (4), In the matter of 
the petition of Ratanst Kahanj?f (5), Khusalbhat v. Kabhat (6), 
Republic of Costa Rica v. Erlanger (7), Queen v. the Leeds and 


_ Bradford Railway Company (8) and Evans v. Page (9), though 


` not acted upon in all of them for other reasors. 


The rule however is not given effect to where the operation 
of the statute is postponed for sometime after it is passed as in 


11) (1908) 2 K. B. 828. (6) (1881) I. L, B, 6 Bom. 26. 

(2) (1877) L R. 4 I. A. 127 ; T. L. R. 3 vale, 47, 

(8) (1895) I. L. R. 22 Calc. 767, (7) (1876) L. B. 8 Ch. D. 62 89). 
(4) (1882) T. L. R 9 Cale. 446, (8) (1852) 21 L. T O, 198. 
t5) (1877) I. L, R. 3 Bom. 148. (9) (1844) B Q. B, 7 
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-Towler v. Chatterton (1), The Queen v. The Leeds and Bradford 
Railway Company (2). The above principles were not recognised . 


in (1) Cornil] v. Hudson (3), (2) The Ydun (4), The King v. 
Chandra Dharma (5), Wright v. Hale (6), Reg v. Dorabji (7). 
But in the first case the period from which limitation was to run 
under the old Act was indefinite and the intention of the legis- 
lature was clearly to give a retrospective operation to the. 
Amending Act, in the second case the operation of the new Act” 
was postponed for some time and thatfact was relied on by the 
first Court though not by the Court of Appeal, in the third there 
was merely an extension of the period of limitation for an 
unbarred cause of action, in the fourth no retrospective operation 
was in fact given and in the last case the statute dealt with the 
liberty of the subject. Saraswati Dasi v. Horttarun Chucker- 


uiti (8), Ramdhan Bhadra v. Ram Kumar Dey (9) and — 


Chajmal v. fagdamba Prasad (10), the statutes did not come into 
force at once and the plaintiff had sufficient time even after the 
passing of the statutes to institute the suits though the.period 


was reduced by the new or amending Act and the result of , 


giving a retrospective operation was thus not to deprive the 
plaintiff of his remedy altogether. 
But principles of construction must give away to the inten- 


tion of the legislature if it is expressed clearly and we are there- 


fore to see whether tbat is done in the present case. No 
doubt section 184 of the Bengal Tenancy Act read with Article 


ET Schedule III of that Act as amended in 1908 provides that. a 


suit to recover possession of land claimed by the plaintiff as a 
raiyat or an under-raiyat shall be instituted within 2 years of the 
date of dispossession, but having regard to the fact that the 


operation of the Amending Act was not postponed for even a ^ 
‘short time, the question is whether the legislature intended 


that the Act should apply not only to causes of action which 
accrued after the Act was passed, but also to existing causes 
of action in respect of which a suit would have been in time 
under the old law. The Amending Act having come into force 


~ 


at once, a person who was dispossessed more than 2 years before _ 


the Act was passed could not possibly bring his action within the 
period fixed by the Amending Act and the question is whether 
it was intended to make the Act applicable to such cases. Article 


(I) (1829) 6 Bing. 258. (6) (1860) 6 H. & N, 227. 
(2) (1852) 21 L. J. M. O. 198. (71 (1874) 11- Bom, H, O. R. 117. - 
(3) (1857) 27 L. J. Q. B. 8. (8) (1889) I. L. R. 16 Calo. 741. 


R 
B, 17 Cale. 926, ' 
R; 11 AN, dos. © 


(4) (1899) P. 236. (9) (1890) I. L. 
(5) (1906) 2 K. P; 825.- i (10) 0885) L: L 
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III, Schedule III of Act VIII of 1885 as it stood before the OIVIT, 
~ amendment applied to occupancy-raiyats only and it was held 1018. 


in ae awe cases noticed above that the two years rule of Manjhoorl Bibi 
limitation was applicable to causes of action which accrued 


. t. 
. : Akel Mahmud. 
before the Act was passed. It. is true occupancy raiyats have 


higher rights than non-occupancy raiyats or under-raiyats — /" pALUdTH 7 
.and it may be said that if the legislature intended that the 
" limitation of two years shall be applicable to suits by occupancy 

raiyats, regardless of whether they were dispossessed before or 

after. the passing of the Act, there was no reason to think 

that the legislature did not intend to give a retrospective 

operation to the Amending Act which placed non-occupancy 

raiyats and under-raiyats on the same footing as occupancy 

raiyats. 

The question of limitation with regard to occupancy raiyats 
are no longer of any practical importance more than 12 years 
having passed since the passing of the Act. But as already 
pointed out, although Act VIII of 1885 received the assent 

~ of the Governor-General in Council on the 14th March 1885 it 
was provided in section 1(2) that it shall come into force on 
such date as the local Government with the previous sanction 
of the Governor-General in Council may by notification in the 
local official Gazette appoint in this behalf, and the local 
Government by a notification dated the 4th September, 1885 
published in the Calcutta Gazette of the goth September 1885 
declared that the Act was to come into force on the 1st November 
1885. The Act therefore did not come into force at once, and 
an occupancy raiyat who had been dispossessed more than two 
years before the passing of the Act, could therefore have 
^ brought his suit after the passing of the Act and before it came 
into operation, with respect to such a cause of action. Con- 
‘sequently even if Act VIII of 1885 (as it stood before the 
amendment) be held to be retrospective the result would be 
not to deprive the plaintiff of the meaus of asserting his rights 
altogether, though the period within which he could have brought 
his action was shortened. Oa the other hand the Amending Act 
of 1908 came into force at once and there was no saving clause 
-nor postponement of its operation. It is true the rights of under- 
raiyats are not ofa very substantial character. But non-occupancy 
raiyats are placed on the same footing as under-raiyats so far as 
limitation is concerned: Non-occupancy raiyats are a very 
_ large class of raiyats in this country and there are various 


is 
E 
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1913. raiyats. Before the passing of the Amending Act a non-occupancy 


raiyat had a period of 12 years within which to institute a suit 
against his landlord to recover possession where his title was in 

2 dispute, just as he had against any other person. Was it the 
N, Ohatterje, J, intention of the legislature without any warning and without 
= postponing the operation of the Act, at once to cut down the 
period for instituting suits by non-occupancy ratyats dispossessed " 
by their landlords frorn twelve years to two and thus deprive 
altogether a very large class of tenants dispossessed two years 
before the Act was ipassed of the remedy they had before the 
Act? Various provisions were made in the Act for protecting 
such ralyats from contracting themselves out of their rights 
by entering into contracts with their landlords and I find it 
dificult to hold that the legislature intended to give a 
retrospective operation to Article III and thus suddenly deprive ~ 
a class.of tenants whom it was so anxious to protect against their 
landlords of any means to recover possession of lands of which 
they had been dispossessed two years before the Act was passed, 

I do not think any argument can be based upon the fact that 
before an Act is passed, the.matter is before the legislature and is 
discussed for sometime before it is passed. Although every 
personis presumed to know the law after it is passed, there . 
can be no presumption that he knows the proceedings or debates 
in Council before the law is passed, and I do not think it would 
be reasonable to expect that a non-occupancy raiyat has notice 
ofany kind at all of an impending change in the period of 
limitation while the matter is being discussed in the legislature 
Council. 

If, therefore, the intention of the Legislature was not to ~ 
give a retrospective operation to Article IIT, Schedule III so far 
as non-occupancy raiyats are concerned, as I think it had not, 
there is no reason to hold that it should have retrospective 
effect with regard to suits by under-raiyats, who are governed 
by the same Article and the result of which would be suddenly 
to deprive them of the means of asserting their rights where 
they had been dispossessed by their landlords and were in ample 
-time under the Old Act to bring their actions for recovery of 
their property. 

It may be said that the legislature by the Amending Act 
of 1908 while putting non-occupancy raiyats and under-raiyats 
fon the same footing as occupancy raiyats could not have intended 
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to postpone the operation of the Act for. Io years in cases 
where the dispossession occurred before the passing of the 
Act, but it must be remembered that suits by non-occupancy 
ralyats and under-raiyats continued to be governed by the 12 
years rule of limitation for about 23 years f. e, from 1885 to 
1908, while similar suits by occupancy raiyats were governed 
for the same period by the 2 years rule of limitation provided 
by Article ITI, Schedule III of Act VIII of 1885. 

The question is a difficult one, but after a careful considera- 
tion ofthe question I am of opinion that section 61 of the 
Amending Act should not beretrospectively construed and that 
the suit is not barred by the special period of limitation prescrbed 
in Article IIT, Schedule III, ofthe Bengal Tenancy Act. 

Inthe above view, it will be necessary to consider the 
other questions raised in the case. 

Their Lordships having differed, the appeal was referred to 
Mr. Justice Mookerjee, who heard it on the 3rd September 1912. 

Babu Harendra Narayan Mitra for the Appellants. 

Babu Mohini Mohon Chakrabarti for the Respondent. 

C. A. V. 

Mookerjee J —This is a reference under section 98 of the 

Civil Procedure Code of 1908, and the point of law upon which 

the learned Judges who heard the case in the first instance have 
differed has been formulated in the following terms: 

* Winether the special rule of limitation extended to under- 
raiyats in Eastern Bengal by the amendment in 1908 of the third 
Article in the third Schedule to the Bengal Tenancy Act, 1885, 
applies to all suits of the kind there indicated instituted after the 
commencement of the amending Act without regard to when the 
cause of action arose." 


Mr. Justice Carnduff was of opinion that the question ought 
to be answered in the affirmative, while Mr. Justice Chatterjee 
was of opinion that the question ought to be answered in the 
negative. To determine the question in controversy, it is neces- 
sary to explain how the point arises for decision. 

The third Article of the third Schedule of the Bengal Tenancy 
Act 1885, provides that a suit to recover possession of land 
claimed by the plaintiff as an occupancy raiyat shall be instituted 
within two years from the date of dispossession. Section 184, sub- 
section 1 of the Bengal Tenancy Act provides that a suit of this 
description, instituted after the period of limitation so prescribed, 
shall be dismissed, although limitation has not been pleaded, 
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Section 185, sub-section 2 of the Bengal Tenancy Act furthér 
fnakes applicable to such a suit the provisions of section 28 of 
the Indian Limitation Act, whereby, at the determination of the 
period limited to any person for instituting a suit for posssession. 
of any property, the right to such property is declared to be 
extinguished. In the case of Bhagaban Chunder Shaha v: Fag- 
neshar Ghose (1), which was decided on the 25th August 1898, 
it was ruled by this Court that the third Article of the third 
Schedule of the Bengal Tenancy Act was in terms applicable only 
to suits by occupancy raiyats and did not govern suits by under- 
raiyats.- It was held in substance that in so far as under-raiyats 
were: concerned, a suit for possession was governed by Article 
142 of the second Schedule of the [ndian Limitation Act, which 


requires that a suit for possession of immovable property, when ` 


the plaintiff, while in possession of the property, has been 
dispossessed, must be brought within twelve years of the.date 
of dispossession. In the case now before the Court, the plaintiffs, 
who are under-raiyats, were dispossessed in 1898, and they were 
consequently entitled to institute a suit for.recovery of posses- 
sion-within 1910. The present action was commenced on the 
2sth-August, 1908 ; prima facie, therefore, the suit is not barred 
by limitation. But onthe roth June, 1908, the third Article of the 
third Schedule of the Bengal Tenancy Act, 1885, was amended 
by section 61, clause .(3) of the Eastern Bengal and Assam 
Tenancy Amendment Act 1908. The effect of this amendment 
was to substitute the words ‘a raiyat or an under-raiyat for the 
Words, an occupancy raiyat” inthe third Article. To put the 
matter briefly, on the roth June, 1908, the Legislature enacted 
that: a suit to recover possession of the land claimed by the 
plaintiff as an under-raiyat must be instituted within two years 
from the date of dispossession. "The consequence was that the 
general rule of law as embodied in Art. 142 of the second 
Schedule of the Indian Limitation Act wasrepealed by impli- 
cation to the extent that it ceased to be applicable to suits 
for recovery of possession of land by under-raiyats. The plain- 
tiffs-appellants contend that the new rule of limitation appli- 
cable to under-raiyats as embcdied in section 61, clause, 3, 
of the Eastern Bengal and Assam Tenancy Amendment Act, 
1908, is not applicable to causes of action which arose .before 
the commencement of the Act. The defendants-respondents 
contend that the new rule cf limitaticn applies to all suits 
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instituted after the commencement of the Act, independently., Orvin, 
of the date when .the cause of action arose. The question 1918. 
appears:to, have been elaborately argued before the learned roasted 
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udges who heard the appeal in the first instance, and reference 
Judg PP : aa /—— kel Menu: 


was made to a large number of judicial decisions which -are 
analysed and examined ia their recorded opinions. -The;matter Mookerjés Ja 
has been reargued before me with great care on both sides, bat ae 

my attention has not been drawn to any judicial decision which 
is conclusive upon the precise question raised ; it is necessary, 
therefore, to examine the matter as one of principle. : | 

= It is well settled, as observed by Mr. Justice Willes in 
Phillips v. Eyre (1), that retrospective laws are prima. facie of 
questionable policy, and contrary to: the general principle that 
leg'slation by which the conduct of mankind is to be- regulated, 
ought, when introduced for the first time,.to deal with future 
acts, and ought not to change the character of past transactions 
carried on upon the faith of the then existing law. The maxim 
is familiar to every student of Jurisprudence, Nova Constitutio 
Puiuris Forman Imponere Debet, Non FPraeteritis, a new law 
ought to be, prospective, not retrospective, in its - operation. 
Accordingly, the Court will not ascribe retrospective force to new 
laws affecting rights, unless by express words or necessary 
implication it_appears that .such was the intention of the 
legislature. A luminous exposition of this. fundamental doctrine- 
will be found in the judgment of Kent C. J. in Dash v. Van 
Kleeck (2). The learned Chief Justice painted out that the maxim 
of Papinian, nemo potest mutare concilium suum in ditérjus 
injuriam (Digest, 5, 17, 75) was familiar to. Roman J urists and 
had been accepted as a fundamental principle of English law ‘by 
Bracton, Coke and "Bacon.. A similar exposition will. be found 
in the judgment of Mr Justice Story. i in Soctety for the Propagation 
of the’ Gospel v. . Wheeler (3). It must consequently. be, now 
‘deemed indisputably settled that every statute which’ takes away 
or i impairs a vested right acquired under existing laws, Or créatés 
a new obligation or imposes a new duty, or attaches a new 
disability; in respect of , transactions or considerations: already 
passed, must be deemed retrospective in its operationz, Re 
Pulborough School Board (4). It is also firmly settled : “that no 
statute ‘shall be construed so as to have a retrospective: operation, 
' unless its language i is such as plainly to require that construction ; 
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and this involves the subordinate rule that a statute is not to be 
construed so as to have a greater retrospective operation than its 
language renders necessary. Lauri v. Renad (1), Reid v. 
Reid (2), Re Norman (3) and Allhusen v. Brooking (4). As Baron 
Parke observed in Moon v. Durden (5), followed in Fettamber- 
das v. Thackoorseydass (6), the rule that enactments in a statute 
are generally to be construed to be prospective and intended to 
regulate the future conduct of persons, is deeply founded in good 
sense and strict justice and has been acted upon in many cases, 
amongst which may be mentioned Edmonds v. Lawley (7), 
Moore v. Phillipps (8), Midland Ratlway Company v. Fyre (9), 
Marsh v. Higgins (10), Chappell v. Furday (11), Hitchcock v. 
Way (12), Paddon v. Bartlett (13), Young v. Hughes (14), Barton 
Regis Union v, Liverpool Overseers (15), Hough v. Windus (16) 
and Zurnbull v. Forman (17). This principle is so well recog- 
nised that it has been repeatedly laid down that in the absence 
of clear words to that effect, a statute will not be construed as 
taking away a vested right of action acquired before it was passed. 
Larpent v. Bibby (18), Waugh v. Middleton (19), Williams v. 
Smith (20), Fackson v. Wooley (21), Right v. Greenrotd (22), 
Knight v. Lee (23), Smithies v. National Association of Plas- 
levers (24). 


In the application of the principle that the Court will not 
ascribe retrospective force to new laws affecting rights, unless 
by express words or necessary implication it appears that such 
was the intention of the legislature, the question frequently 
arises whether the statute does in fact take away a vested right. 
From this point of view, we have to bear in mind the well 
settled doctrine that no suitor has a vested interest in the 
course of procedure, or a right to complain if during his 
litigation the procedure is changed, provided that no injustice 
be done. Costa Rica v. Erlanger (25), Turnbull v. Forman (26). 
Hence, as observed by Lord Blackburn in Gardener v. Lucas (27), 


(1: (1892) 8 Ch 421. (14, (1859) 4 H. & N. 76. 

(2, (1886) 81 Oh. D. 402 (409), (15) 878» 8 Q. B. D. 995, 

(3) (1893) 2 Q. B. 869, (16) (1884) 12 Q. B. D. 294. 

(4) (1884) 96 Ch. D. 569. (17) (1885) 15 Q B. D. 231 (888) 
(5) (1848) 2 Ex, 22,76 B.R 479 (18) (1855) 5. H. L. O. 481. 

(6) (1850) 7 Moo. P. O. 239. (19) (1858) 8 Ex 852, 

(7) (1840) 6 M. & W. 285, (20) (1859) 4 H. & N. 559, 

(8) (1841) 7 M. &W. 586, (21) (1858) 8 E. & B. D. . (787), 
(9) (1861) 100. B N. 8, 179, (22) (1861) 1 B. ig 

(10) (1850) 9 O. B. 551. (28) (1893) 1 Q. B, 41. 

(11) (1848) 12 M. & W. 808. (24) (1909) 1 K. B. 810. 
(12) (1887) 6A & E. 043, (25) (1876) 3 Oh. D. 63 (69), 
(18) (1895 8 A & E. 884, (26) (1885) 15 Q. B, D, 234 (288), 
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alterations in. the form of procedure are always retrospective, Civit, 
unless there be some good reason to thecontrary, asin Pinhorn v. 1913. 


Souster (1), This principle has been repeatedly recognised and y, Boon Bibi 
applied: Colontal Sugar Refining Company v. Irvine (2), 
A. G. v. Stllem (3), Wright v. Hale (4), Kimbray v. Draper (5), 
Curtis v. Stovin (6), Zhe Ydun (7), R. v. Chandra Dharma (8). ootan, J. 
On this principle, statutes of limitation have been construed as 
affecting existing claims where an interval of time was allowed 
for their enforcement: Pardo v. Bingham (9), Corm v~. 
Hudson (10), R. v. Leeds Ratlway Co. (11) ; the case last mentioned 
follows the authority of Towler v. Chatterton (12), which was 
commented upon by Baron Rolfe in Moon v. Durden (13) and by 
Mr. Justice Creswell in Marsh v. Higgins (14). 
We thus start with two fundamental principles in view. 
In the first place, no statute shall be construed so as to have a 
retrospective operation, unless such a construction appears very 
clearly in the terms of the Act, or arises by necessary and 
distinct implication : West v. Gwynne (15), Smith v. Cadlander (16), 
Young v. Adams (17); and even in construing a section, which 
is to a certain extent retrospective, the maxim must be borne 
in mind as applicable whenever the line is reached at which the 
words of the section cease to be plain. Matn v. Stark (18), 
Reynolds v. A. G. Nova Scotia (19). In the second place, the 
presumption against a retrospective construction has no 
application to enactments which affect only the procedure and 
practice of the Courts, even where the alteration which the 
statute makes has been disadvantageous to one of the parties: 
Wright v. Hale (4), The Ydun (7), Cornhill v. Hudson (10), 
Pardo v. Bingham (20); but the new procedure would be 
presumably inapplicable where its application would prejudice 
tights established under the old: Ax parte Phoentx Bessemer 
Co. (21). We shall now proceed to examine which of these two 
principles is applicable to the case before us. 
In the present case, the Eastern Bengal and Assam Tenancy 
Amendment Act of 1908 became law on the 1oth June 1908 
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and came.into operation.on that very date. It is contended 
on the one hand that the legislature could never: have intended 
the néw provision of limitation to apply to causes of.action which 
had accruéd before the new statute became law, because the 
effect would be to extinguish forthwith all causes of action in 
existence and enforceable in a Court of justice at the time when 
the statute came into operation. It is argued ou the other 
hand that the language of the statute is explicit and covers all 
causes of action whether antecedent ‘or subsequent to the 
commencement of the statute. To determine "which of these 
contentions is well-founded, we must remember that the 
statute as amended provides that the suit to recover possession of 
land claimed by the plaintiff as an under-raiyat must bé brought 
within two years from the date of dispossession. - To hold’ that 
this amended provision applies to suits in respect. of dispossession 
Which’ had -taken place more than two years before the enact- 
ment'of the new law, is to maintain the position that the 
legislature intended the.litigant to accomplish what is impossible 
in the nature of things for him to do, in other words, to prescribe 
that.his rights are forthwith extinguished, without previous 
notice:and without opportunity afforded to -him’ to escape-the 
operation -of the new law. To put' the matter briefly, if this 
view is to be supported, we must hold that the. legislature acted 
id a most unreasonable manner, f'e., that the legislature intended 
to penalise all under-raiyats who had been dispossessed by their 
landlords more than two years before the commencement of the 
new statute, merely because they: had: waited'to enforce their 


rights in a Coürt of justice within the period of limitation allowed 


at that time by the legislature. There is, in my opinion,.consider- 
able force in the contention that the legislature may be deemed 
to act as' a body of reasonable men and that the presumption is 
that they did not"intend' to inflict needless and. unjustifiable 
hardship upon a large body of: innocent:litigants:& As'Lord 
Campbell C. J^observed in'Corns// v. Hudson (1), the próper way 
to. construe an Act’ of Parliament. is ‘to try aríd find out the 
intention of the- legislature : if there is any room. for -deubty we 
must assume that the, legislature did not intend to give. the 
statute a retrospective operation, where such retrospectiver opera- 
tion upon pre-existing causes of action ‘would result in hardship 
to the litigant. In my opinion, the cardinal and ‘fundamental 
point in the case before me is that the. Eastern Bengal and 
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Assam Tenancy Amendment Act. of 1908 came into operation 
the very moment it became law ; consequently, if it were taken 
to -affect pre-existing causes of action, the .effect. would be 
absolutely to bar at once all actions where the cause of action 
had accrued more than the limited time: before the: statute was 
passed, In a case of this description, the statute of limitation 
ceases to*bé a statute of mere procedure and operates to the 
destruction of existing and enforceable rights. This point of view 
is well-illustrated by a remarkable judgment of the Supreme 
Court of the United States in the case of Sokn v. Waterson (1). In 
that case, the plaintiff, a citizen of Ohio; commenced an action in 
August, «1870, against the defendant, a citizen of Kansas, to 
Iecover the amount of a judgment-debt under a judgment 
obtained by him in 1854. The defendant pleaded the statute- of 
limitations, passed in 1859, more tban four years after the judg- 
ment had been obtained, which provided that all actions. founded 
on judgments were to be commenced within two years next after 
the cause or right of action had accrued and not after. The 
plaintiff contended that this statute could not apply to causes of 
action which had accrued more than two years before its passage; 
because such literal interpretation would cut them off and defeat 
them altogether. Mr. Justice Bradley who delivered the 
unanimous opinion of the nine Judges of the Supreme Court of 
the United States held that the statute could not be so inter- 
pretated as to affect and destroy forthwith pre-existing causes of 
action. The learned Judge referred at the outset to the principle 
enunciated in Untted States v. Heth (2), namely, that words in a 
statute ought not to have a restrospective operation, unless they 
are so clear, strong and imperative that no other meaning can 
. be annexed to them or unless the intention of the legislature 
cannot otherwise be satisfied, and in Harvey v. Tyler (3), namely, 
that all statutes are to’ be considered: prospective; unless the 
language is expressed to the contrary or there isa necessary 
implication to-that effect. The learned Judge then went on.to 
make the following observations: ‘A statute of limitation may 
undoubtedly have effect upon actións which have already accrued 
as well as upon actions which accrue after its passage, Whether 
it does so ornot will depend upon the language of the Act and 
the apparent intent of the legislature to be gathered therefrom. 
When a statute declares generally that no.action or no action of 
(1) (1878, 17 Wallace 596.- © . .42) (1500) 8.Cranch 418, 3 
©... (8) (1864) & Wallace 847. .... .. " 
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a certain class shall be brought except within a certain limited 
time after it shall have accrued, the language of the statute would 
make it apply to past actions as well as to those arising in future. 
But if an action accrued more than the limited time before the 
statute was passed, a literal interpretation of the statute would 
have the effect of absolutely barring such action at once. It 
would be presumed that such was not the intention of the 
legislature. Such an intent would be unconstitu.ional. To avoid 
such a result and to give the statute a construction that will 
enable it to stand, Courts have given it a prospective operation." 
Upon a review of the decisions of the American Courts, 
Mr. Justice Bradley points out, it appears that in cases of this 
description, the Courts have adopted oue or other of three 
different modes of interpretation, vis. frst, to make the statute 
apply only to causes of action arising after its passage ; secondly, 
to apply the statute to such existing causes of action only, as 
have already run out a portion of the statutory time, but which 
still have reasonable time left for prosecution beforethe statutory 
time expires, the Court to determine what is reasonable time for 
this purpose, and Zadjy,to apply the new period of limitation 
to all suits instituted after the commencement of the statute, the 
period to run from the date when the statute came into operation. 
It is plain that the language of the statute must determine the 
particular canon of construction applicable to the case before 
the Court ; the first of these rules was adopted in Murray v. 
Gibson (1) and the third in Ross v. Duval (2), Lewis v. 
Lewis (3) and Sohu v. Waterson (4). Where the statute uses 
the expression “ cause of action " and fixes the period of 
limitation with reference thereto, the problem, in the words 
of Chief Justice Taney in Lewis v. Lewrs (3), may be deemed 
to be, “from what time is the limitation to be calculated ” 
and the answer may well be given in the language of that 
learned Judge, the time must commence when the cause 
of action is first subjected to the operation of the statute by 
which the period for the enforcement of such cause of action has 
been prescribed. But whatever controversy there may be as to 
the particular mode of interpretation to be adopted, there isa 
singular uniformity of judicial opinion that statutes coming into 
operation immediately they become law and declaring generally 
that an action must be brought within a limited time after 
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accruing, will not be construed retrospectively so as to bar causes 
of action which accrued more than the limited time before the 
‘statute was passed, Friedman v. McGowan (1), Browning v. 
Browning (2). On the other hand, where a new statute of 
‘limitation reduces the time previously allowed for commencement 
of the suit but does not come into operation forthwith and 
allows a reasonable time for the enforcement of existing causes 
of action, the Court will not hesitate to hold that the statute may 
affect causes of action already accrued in the same manner 
as those accruing after its passage: Zerry v. Anderson (3), 
Koshkonong v. Burton (4), Vance v. Vance (5) and Jn re 
Brown (6). The distinction to which I have adverted and 
which is so emphatically brought out and developed in the 
decisions of the Supreme Court of the United States has been 
indicated from time to time in judicial decisions both in England 
and India. Amongst decisions in England, may be mentioned 
Gilmore v. Shuter (7), Towler v. Chatterton (8), Doe v. Page (9), 
Queen v. Leeds and Bradford Railway Co. (10), Cormil. v. 
Hudson (11), Wright v. Hale (12), King v. Chandra Dharma (13). 
Amongst decisions in Indian cases may be mentioned Delhi and 
London Bank v. Orchard (14), Zn re Ratanst Kalianjt (15), Sitaram 
v. Khanderav (16); ARuckmaboye ^v. Lulloobhoy (17) and 
Khusalbhai v. Rabhat (18). Itis suggested, however, that this 
distinction was not recognised in two cases under the Bengal 
Tenancy Act, viz, Saraswati v. Horitarun (19) and Ramdhan v. 
Ram Kumar (20). In my opinion, the cases mentioned are clearly 
distinguishable. The Bengal Tenancy Act, as is well-known, 
came into operation many months after it had become law, 
and the question of the applicability of rules of limitation 
contained in that statute stands on an obviously different 
footing. But it is urged that the two cases mentioned do 
not at all advert to the fundamantal distinction I have explained ; 
the obvious answer is that it was not necessary to do so; 
at any rate, the mere fact that. reference is not made in these 
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T (£60) 8 H. and N, 237. (13) (1906) 9 K., B. 825, 
14) (1877) L. RB. 4 I. A 127, L L., B. 3 Cale, 47. 
(15) (1877) L L. R 3 Bom, 148. (18) (1881) I, L, R. 6 Bom. 28. 
(16) (1876) L L. B, 1 Bom. 286, (19) (1889) I L, B. 16 Oale, 741. ` 
(17) (1861-2) 6 Moo. I. A1284. (20) (1890) I. L, B, 17 Calo, 926, 
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cases to the principle now in controversy does. not show that 
the principle itself is not well-founded on reason and good 
sense, In this connection, we cannot afford to forget that, as 
Lord Mansfield said in isker v. Prince (1), the reason..and 
spirit of cases make law, not the letter of particular precedents-; 
and as Lord Halsbury said in Quinn v. Leathem (2, every 
judgment “must be read as applicable to the particular facts 
proved or assumed to be proved, since the generality of the 


expressions which may bs found there, must be deemed 


governed and qualified by the particular facts of that case, 
These observations apply equally to the case of Reg..v. 
Dorabji (3) and Chajmal v. Fagdamba (4). I further desire 
emphatically to repudiate the suggestion that the Court 1s 
in any way bound by isolated dicta in English cases not directly 
in point; the crucial test to be applied is, are these dicta 
consistent with the principles of justice, equity and good 
conscience? Here it is useful to bear in mind the weighty 
observations of one of the foremost jurists of the present 
generation, viz, that “blind following of English precedents 
according to the letter can only have the effect of reducing 
the estimation of the Common Law by intelligent Indians to the 
lével of its more technical and less fruitful portions and making 
those portions appear if possible more inscrutable to Indian than 
they do to English lay suitors.” (Sir F rederick Pollock on the 
Genius of the Common Law, page 92). No doubt, we find it 
frequently asserted in judicial decisions that a Statute of Limita- 
tion embodies merely a rule of procedure ; but this statement is 
only generally and not universally true. The essence of the matter 
is that when a new statute of limitation which shortens the 
period for institution of suits and comes into force the moment 
it becomes law, is sought to be made retrospectively applicable to 
causes ofaction which have accrued earlier than the length of 
time prescribed, it ceases to be a statute of mere procedure and 
serves to destroy pre-existing and enforceable rights. Under 
circumstances like these, the Court when invited to hold that the 
new statute has retroactive operation,. will struggle against the 
acceptance of such an interpretation, unless there is the clearest 
indication that the legislature intended to destroy existing rights 
without notice and thus to penalise innocent litigants. There is 
no force in the suggestion that such litigants may be expected 


(1) (1763) 3 Bur. 1868, (8) 1874) 11 Bom, H.C, B, 17, —— 
(2) (1901) A. Q. 495. (4 (1889) I, L.-B.11 Al; 408, .- e :. 
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to watch the proceedings of legislative assemblies and take steps 
in advance for self-protection, lest thelegislature should pass a 
new law aud take away existing rights. No doubt, “ all men are 
presumed cognisant of the law ;" but knowledge of the law is 
imputed to every psrson, ouly because, as Lord Ellenborough 
observed ia Aie v. Lumley (1), there is no saying to what 
extent the excuse of ignorance might be carried if the presump- 
tion were not applied. No authority, however, has been shown 
^to ms in support of the position that persons are not only 
presumed to know thelaw but are also expected at their peril 
to anticipate the possible action of legislative assemblies. 

After the most anxious consideration of the arguments which 
have been addressed to me, I have arrived at the conclusion that 
the special rule of limitation extended to under-raiyats in Eastern 
Bengal by the amendment in 1908 of the third Article in the 
third Schedule of the Bengal Tenancy Act 1885 does not apply to 
suits instituted after the commencement of the amending Act in 
respect of causes of action which arose before the amending Act 
came into force, andI agree with Mr. Justice Chatterjee that 
section 61, clause 3 of the Eastern Bengal and Assam Tenancy 
Amendment Act of 1908 has not retrospective operation. 

Let the case be returned to the Division Bench for disposal. 

The following judgment was subsequently delivered by 

Carnduff and Chatterjee JJ.—The only other question 
raised in the appeal is, whether there was an abandonment 
of the holding by the plaintiffs, and how far the plaintiffs, who 
were minors, are bound by it. But the learned Judge found 
that the plaintiffs were dispossessed by their landlord in collusion 
with the other respondents. The question of special limitation 
under the Bengal Tenancy Act can only arise, and was raised 
on the finding that there was dispossession, and we discussed 
the question of limitation on that footing. The plaintiffs having 
been dispossessed, the question of abandonment ‘does not arise, 
and in fact the finding as to dispossession negatives the case of 
abandonment. 

The suit not being barred by the special limitation provided 
by the Bengal Tenancy Act, and having been instituted within 12 
years of the dispossession, the plaintiffs are entitled to a decree for 
possession. The decree of the lower appellate Court is accordingly 
set aside and that of the Court of first instance restored. 


A. T. M. i Appeal allowed, 
(1) (1803, 2 East 469, 6 R. B. 479, 
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APPEAL FROM ORIGINAL CIVIL. 


Before Str Lawrence Fenkins, K. C. T. E., Chief Fustice, 
Sir Richard Harington, Bart, Fudge, and Str 
Asutosh Mookerjee, Knight, Fudge. 


THE BOARD OF EXAMINERS 
v. 


PROVAS CHUNDER ROY.* 


Publio duties, enforcement, of — Syeoifio Relief Act (I of 1877), Seos. 45, 46— 
Applicant guilty of grace misoonduct—Application to be admitted to 
examination Applicant debarred from appearing— Notification in Oaloutta 
Gazatte. 


In dealing with an application under Ohapter VIII of the Specific Relief 
Act, the principles applicable to a writ of mandamus should be generally 
followed, 

Bank of Bombay v. Suleman Somji (1) referred to, 

Section 45 of the Speoific Relief Act enables the Court to make an order 
requiring any specific act to be done or forborne and nothing else : Section 46 
provides that the application mast be founded on an affidavit of the person 
injured stating his right, his demand of justice and the denial thereof. 

Where by a petition, the applicant prayed, firat, for an order that the 
Board of Examiners acted illegally in not publishing the petitioner's name 
in the list of successful candidates; secondly, that it might be declared that 
the petitioner had passed the Pleadership Examination, that his name should be 
gazetted asa successful candidate, or, it might be declared that the order 
appearing in the Culoutta Gazette which was passed by the Board of Examiners 
of the Pleadership and Muktearship Examinations or by the Local Govern- 
ment was illegal and «lira rires; and, thirdly, that it might be declared that 
the Board of Examiners had acted illegally in not entertaining the petitioner's 
application and his certificate of character and not allowing him to appear 
at the ensuing examination : 


Heid, that as the application completely disregarded in substance the 
provisions of section 45 and 46 of the Specific Helef Act, it was not main- 
tainable, . 

That the jurisdiction conferred on the High Court by Chapter VIII of the 
Specific Relief Act should not be strained in favour of the applicant, as he had 
not come with clean hands. 


Appeal by the Board of Examiners of the Pleadership and 
Muktearship Examinations. 


The respondent appeared at the Pleadership Examination 
held on the 28th February, 1912 and did not obtain the aggregate 


* Appeal from Original Order No. 7 of 1918, against the order of the 
Hon'ble Mr. Justice Imam in the exercise of Ordinary Original Oivil Juris- 
diction, dated the 18th February, 1913. 


(1) (1908) L. B, 36 I. A, 180; 8 O, L, J, 108; I, L, B, 82 Bom, 466. 
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pass marks, In obedience to a notice issued by the Board of 
Examiners, he appeared onthe 12th June, 1912 before Mr. Justice 
Brett, when he was informed that there was a charge against him 
of attempting to substitute answer papers. He admitted the 
charge. On the 27:h November, 1912, a notification appeared 
in the Calcutta Gazette debarring the respondent from appearing at 
the examination of 1913. He however deposited with the 
District Judge at Alipur the prescribed fee of Rs..30 as well as 
certificates of character, but was not allowed to appear. He 
then moved the High Court under sections 45 and 46 of the 
Specific Relief Act and obtained a Rule. The Rule was made 
absolute and the. following order was passed: "It is ordered 
that the Board of Examiners do entertain and consider the 
application of Probhas Chunder Roy and determine his fitness 
according to their discretion." 
The judgment of Mr. Justice Imam was as follows: 


Imam J.—The petitioner Provash Chunder Roy, a candidate 
for the Pleadership Examination, obtained this Rule calling 
onthe Board of Examiners to shew cause why they should 
not publish his name in the list of successful candidates of the 
last year's Pleadership Examination or why he should not be 
allowed to appear at thé next Pleadership Examination, he 
having fulfilled the conditions necessary under the law qualifying 
him to appear at such examination. 

The facts that have ledto this application appear to be 
these: The petitioner after fulfilling the usual qualifying 
conditions, was permitted by the Board of Examiners to appear 
at their Pleadership Examination held in February 1912. After 
his answer papers had been submitted to the examiners of 
answers, he attempted to substitute. with. an examiner by 
means of bribe fresh answer papers in place of those that had 
been originally written at the examination. Similar attempts 
were made by 29 other examinees. The examiners having 
reported the matter to the Board, an enquiry was made and 
facts were found against the 30 candidates. After a corres- 
pondence with the Government of Bengal the Board notified by 
publication in the Calcutta Gazette of the 27th November 1912 that 
the 30 examinees were debarred from taking part in the Pleader- 
ship and Mukhtearship Examinations for a period of § years 
that is from 1913 to 1917 both inclusive. The petitioners 
‘sometime prior to the notification in the Gazette applied to the 
Board for permission to sit at the next examination but his 
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Orvir. application has not been entertained owing to the order excluding 
1918. the offending candidates from examination for a period of five 
Board of Examiners hia 


The first part of the rule, vis, why the petitioner’s name 
should not be published in the list of the successful candidates 
Imam, J. - of the last year’s Pleadership Examination, was based on the 
dd petitioner's statement contained in paragraph 14 of his petition. 
The Secretary to the Board Mr. Graham, however, denies the 
correctness of the petitioner's statement and definitely states 
that the petitioner has not secured the necessary passmarks, 
The statement of Mr. Graham is not challenged and that part 
of the Rule therefore must fail. 

In respect of the second part of this Rule the petitioner 
maintains bis complaint that under the rules by which the 
Board are guided, they have no power to stop him from appearing 
at an examination without entertaining his application and con- 
sidering it. lu the matter of permission to candidates to sit at 
a Pleadership Examination the powers of the Board are regulated 
by rules framed by the High Court under section 6 of Act XVIII 
of 1879 and in the matter of conducting the examination their 
powers are governed by regulations made by the Lieutenant- 
Governor of Bengal under section 37 of Act XVIII of 1879. 
The rule pertinent to the present case is contained in Rul&15 — 
which runs thus: “The Examiners shall, on receipt of the 
applications from the District Judge, take the case of each 
candidate, with the report of the District Judge, into their 
consideration, and shall determine whether or not the candidate 
is possessed of the necessary qualifications. If the candidate 
is found qualified, the Examinee shall cause his name, the name 
of his father, his age and place of residence, and other needful 
particulars to be entered in a register of persons permitted to 
appear at the examination." The Regulation framed under 
section 37 that need be at all considered in connection with 
this case is Regulation 13 which runs thus: '" No candidate 
will be allowed to enter the examination room with any books, 
private memoranda or paper of any description, and any one 
detected doing so will forfeit all fees paid by him and will not be 
permitted to undergo the examination, Any candidate detected 
in the actof using unfair means, such as communicating with 
another or copying from his neighbour or from private memo- 
randa or books, &c., will be summarily ejected from the examina- 
tion room and will forfeit all benefit to be derived from the 
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previous portion of the examination, and all right to proceed 
further with it, together with all fees paid by him.” 

Neither the rules nor the regulations have provided for a 
case of such an unusual nature as the one under consideration. 
The reprobation of such misconduct as is admitted by the peti- 
tioner may be, and in my opinion is, necessary in the interest 
of the litigant public and society generally, but such reprobation 
must conform to the prescribed rules. The order prohibiting 
the offending candidates from appearance at the examinations 
for a period of five years is one of rustication for which there is 
no legal sanction, and whatever moral warrant there may be for 
'such an order, an insistence on the Board acting within their 
powers has to receive attention. In this connection apparently 
may be quoted the words of the Lord Chancellor Cottenham in 
Frewin v. Lewis (1) who said: “The limits within which 
the Court interferes with the act of public functionaries are 
Clear and unambiguous. So long as they confiue themselves 
within the exercise of those duties which are confided to them 
by law the Court will not interfere. The Court will not 
interfere to see whether any alteration or regulation they may 
direct is good or bad ; but if they are departing from that power 
which the law has vested in them, if they are assuming to them- 
'selves a power over property which the law does not give thern, 
the Court will no longer consider them as acting under the 
authority of their commission, but treat them, whether they be 
à corporation or individuals, merely as people dealing with pro- 
perty without legal authority." 

My attention has been drawn to a case similar to this, 
In the matter of Rudra Narain Roy (2), which in principle applies 
here though the circumstances are different. 

Mr. Graham in paragraph 7 of his affidavit states thus: "I 
on behalf of the Board according to paragraph 15 of the Rules 
of the Board considered it (application) and determined that the 
candidate was not duly qualified and accordingly I refused to 
allow him to appear as he had no moral character." This is 
all tBat has been said on behalf of the Board in respect of their 
satisfying the provisions of Rule 15 and it seems to me that it is 
not enough. The language of that rule is preceptive and makes 
it obligatory on the Board themselves to consider the application 
of each candidate and to determine whether or not the candi- 
date is possessed of the necessary qualifications. It is quite cleat 
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from the statement of Mr. Graham that the Board have not done 
so but he did it on their behalf. There is no provision either 
in the rules or the regulations to enable the Board to delegate 
their powers to the Secretary of the Board or to any single 
member. Had the Board themselves in the present instance 
considered the fitness of the candidate and decided whichever 
way their discretion led them it would not have been open to 
this Court to entertain an application against their decision. 

On behalf of the Board objection is taken to the form of 
this Rule but Ihold thatit is comprehensive enough for the 
order that I make in the case. 

The order is that the Board of Examiners do entertain and 
consider the petitioner's application and determine his fitness 
according to their discretion. 

In the circumstances of this case I make no order as to costs. 

The Board of Examiners then appealed. 

Messrs. B. Chakravarti and Geddes for the Appellants. 

Messrs. S. P. Sinha, A. D. Bose and S. A. A. Asghar for 
the Respondent. 

The judgments of the Court were as follows : 


Jenkins C, J.— This appeal arises out of an application 


under Chapter VIII of the Specific Relief Act. Section 45 of 


that Act enables this Court to order public servants and others 
to do certain specific acts, and section 46 indicates how the 
application is to be made and the procedure thereon. The 
present applicant is one who was examined last year for the 
Pleadership Examination, and in connection with that examina- 
tion he was found to have been guilty of grave "misconduct. 
Notwithstanding this he now seeks to be admitted to this year’s 
examination, and, his claim being disallowed, he has presented a 
petition under section 45 of the Act. 

He has succeeded in obtaining an order in these terms, 
“That the Board of Examiners do entertain and consider the 
application of Provas Chunder Roy and determine his fitness 
according to their discretion." From that order what has been 
called the Board of Examiners—that, I presume, means the 
Examiners—have appealed: and, at the outset it is urged that 
this application must fail as it is opposed tothe terms of the 
Specific Relief Act, and as the order is at variance with that 
for which the applicant prayed and with the Rule that issued. | 

By his petition the applicant prays first for an order that 
the Board of Examiners acted illegally in not publishing the 


wt 


EY 


Von XVIT] HIGH COURT, 


petitioner's name in the list of successful candidates, that is, 
the list of the successful candidates at last year’s examination: 


009 
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1918. 
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next that it may be declared that the petitioner has passed the Board df Rramilners 


Pleadership Examination in 1912, that his name should be 
gazetted as a successful candidate, or, it may be declared that 
the order of November 1912 appearing in the Calcutta Gazette 
of the 27th November 1912 which was passed by the Board 
of Examiners of the Pleadership and Mukhtearship Examina- 
tions or by the Local Government is illegal and ultra vires : and 
finally that it may be declared that the Board of Examiners 
have acted illegally in not entertaining the petitioner’s application 
and his certificates of character and not allowing him to appear 
at the ensuing Examination for 1913. Not one of these- prayers 
is justified by the terms of the Act, and this application must 
have been drawn up without reference to the relevant sections. 
They are clear in their terms: section 45 enables the Court to 
make an order requiring any specific act to be done or 
forborne and nothing else : Section 46 provides that the applica- 
tion must be founded on an affidavit of the person injured stating 
his right, his demand of justice and the denial thereof. All this 
has been completely disregarded not only in form but in substance. 
But on these materials the applicant obtained a Rule in these 
terms: “It is ordered that the Board of Examiners for Pleader- 


"ship and Mukhtearship Examinations being served with this order 


on or before the eighteenth day of January instant do on 
Wednesday the twenty-second day of January instant at the 
hour of eleven o'clock in the forenoon show cause before this 
Court why they should not publish the name of Provas Chunder 
Roy in the list of successful candidates of the last year's Pleader- 
ship Examination or why the said Provas Chunder Roy should 
not be allowed to appear at the next Pleadership Examination, he 
having fulfilled the conditions necessary under the law qualifying 
him to appear at such Examination." At the hearing of the 
Rule an order was made in the terms I have stated. That order 
is at variance with the prayer in the petition and with the Rule 
that was granted. But in dealing with an application under 
Chapter VIII of the Specific Relief Act, the principles applicable 
to a writ of mandamus should, generally speaking, be- followed, 
and it was laid down by the Privy Council in the Bank of Bombay 
v. Suleman Somji (1), that one of the principles is that the writ 
will not be allowed to issue unless the applicant shows 
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Ovi, — - clearly that he has the specific ilegal right to enforce which he 
1913. asks for the interference of the Court, that he has claimed to 


Board of Examiners exercise that right and none other, and that his claim has been 
refused. This is in substantial accord with section 46 of the Act. 
When it was put tothe learned Counsel who appeared for the 
petitioner whether he could point to the prescribed demand of 
justice, and the denial thereof, it was admitted, that it was only 
by a very liberal reading of certain passages in the petition that 
any suggestion of that demand and denial could be made. Even 
if we could, I do not think we should overlook these defects. 
The present applicant is not a person in whose favour we ought 
to strain the jurisdiction that has been invoked. It is an 
inadequate description to say he does not come to the Court with 
clean hands ; he admits his own turpitude and comes here with 
peculiarly dirty hands, so that I see no reason for making the, 
slightest concession in his favour, In my opinion it would be 
wrong to uphold the order that has been made, and I therefore 
hold, that this appeal must be allowed and the application 
dismissed with costs in both the Courts. 

Harington J.—1 agree. 

Mookerjee J.—1 agree. 


C. H. Kesteven.—Attorney for the Appellant. 
K. N. Dey.— Attorney for the Respondent. dms t 


A. T. M, Appeal allowed. 


PRIV Y COUNCIL. 


Present: Lord Macnaghten, Lord Moulton, Sir John Edge and 
Mr. Ameer Ak, 


P. C. THE COURT OF WARDS FOR THE PROPERTY 


Re 


1912, OF MAKHDUM HASSAN BAKHSH 


nd 
October, 31 and m ey 
November, 26. ILAHI BAKHSH AND OTHERS. 


[On APPEAL FROM THE CHIEF COURT OF THE PUNJAB | 


Mohammadan Law— Wakf— Graveyard — User— Entry in Record. of Rights— 
Punjab Land Herenwe Act (.X V 12 of 1507 ), Seo. 44, 


In a suit for a declaration that a certain tract of unculturable or uncul- 
tivated land being a graveyard was inalienable as wakf, there was no evidence 
to show how or when it was originally set apart for the porpose of a burial 
ground. But that a body of a certain Mohammadan saint, who lived in the 
12th opntury, was buried-in a shrine within the area in sult and, for 
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hundreds of years.the land about the saint’s tomb had been used as a burial 
ground ; that the predecessor in title of the defendant took part in giving 
effeot to a resolution passed in 1858 by a representative public meeting of 
Mohammadana that the land in dispute, which wasan old burial ground, 
should be kept open for the whole Mohammadan community; that in the 
Record of Rights of the last settlement it was entered as “in the possession 
of the Mohammadans," and was desoribed as Kabristan or Ghair-mumkin 
Kabristan, that is “graveyard or unoulturable land forming portion of a 
graveyard” and in the ownersbip column the name of the representative of the 
defendant was entered as “owner :” 


Held, affirming the Ohief Court, that the representative in title of the 
defendant was properly entered as owner, being trustee and oustodian of the 
shrine of the said saint, and being or claiming to be the recognised head of 
the Mohammadan community in Multan, that the land in suit formed part of a 
graveyard set apart for the Musulman community, that by user, if not by 
dedication it was wakf ; and that by virtue of section 44 of the Punjab Land 
Revenue Ast, the sald entry in the Regord of Rights was oonolusive on the 


point. 

Appeal from a judgment and decree of the Chief Court of 
the Punjab (December 16, 1907) reversing a judgment and decree 
of the District Judge, Multan, (April 15, 1907.) 

The material facts:are stated in the judgment of their 
Lordships. 


DeGruyther, K. C. and G. C. O'Gorman for the Appellant: | 


* The onus lay on the respondents to prove that the land in 
dispute was wakf and they failed to discharge it. There is no 
evidence of dedication. The appelant’s predecessor was entered 
as owner in the Record of Rights and it is proved that he 
dealt with portions of the property as his own. At any rate 
such portions of the land in dispute as are unoccupied by 
graves are private property and the appellant is entitled to deal 
with them for the benefit of the estate of his ward. 

Arthur Grey, for the Respondants: The evidence shows that 
the whole of the land in suit has been regarded as part of the 
Pak Daman graveyard. The entry of the name of the appel- 
lant's predecessor as owner in the Record of Rights is in accor- 
dance with custom whereby the trustee or custodian of the 
shrine is entered as the owner. The possession of the Mohum- 
medan community and the description of the land as graveyard 
make its character according to the Record of Rights perfectly 
clear, Under section 44 of the Punjab Land Revenue Act 
entries made according tolaw in the Record of Rights raise a 
presumption of correctness, and the onus of disproving the 
facts stated therein is upon the appellant, who, as has been found 
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; Eats ‘by the Chief Court, has failed to discharge it. The land in 
1912, dispute is wakf at least by user and as such is inalienable. 
‘Makhdom | Haasan The judgment of their Lordships was delivered by 
ea Lord Macnaghten,—In the immediate neighbourhood of 
‘ahi Bakhsh. 


hs: the city of Multan there is alarge tract of unculturable or un- 

November, 26. ‘cultivated land generally kuown as the Mai Pak Daman or the 

TET Pak Daman graveyard. From time immemorial it has been used 
by the Mohammadan community in Multan for the purpose of 

‘of burying their dead. But there is no evidence to show when 
or how it was originally set apart for the purpose of a burial 
ground, 


In the judgment of the Chief Court in this case there occurs 
the following passage giving, as their Lordships think, a very 
probable account of the origin and early history of this grave- 
yard : 

_. 4“ Bahawal Hakh, the famous saint, was born in the 1ath 
century of the Christian Era. He had a son, Sadr-ud-din, whose 
wife was called Mai Pak Daman. She was revered as a saint, and 
her body was buried in a shrine within the area in suit. No one 
can tell when the surrounding land was definitely set aside as 

- wakf; but we can safely conjecture that, in the first instance, 
Musalmans began to bury their dead here and there in the waste-., 
land about her tomb, because of the desire to be buried near the ` 
body of a saint. There can be no doubt that for hundreds of years 
the land about her tomb has been used as a burial ground, and 
though there is no direct proof of dedication as wakf, we can 
safely conclude that long before 1858 it had become wakf at least 
by user." 


The year 1858 referred to in the above passage is the date 
of arepresentative public meeting of Mohammadans called by 
the authorities for the purpose of considering the question of 
Mohammadan graveyards for the city. At that meeting a resolu- 
tion was passed apparently in accordance with the suggestion of 
the Government to the effect that owners of Ahkankahs or 
shrines should keep open graveyards in their own shankahs, 
that four old graveyards, of which Mai Pak Daman was one, 
should be kept open for the whole Mohammadan community, 
that three new graveyards should be provided, and that all other 
graveyards should be closed. The predecessor in title of the 
person for whom the Court of Wards is now acting took part 
in giving effect to this resolution. 
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The resolution was sanctioned by Government, and in 1867 P.o. 
a robkar was published giving notice that if any Mohammadan 1912, 
buried a corpse outside the authorised places it would be taken  Makhdum Hassan 
up and buried in one of those places. Bakhsh 


v, 

In the Record of Rights of the last settlement an area of Tabi Bakhsh, 
land which comprises the land in this suit is entered as “inthe Lord Macnaghtén, 
possession of the Mohammadans,” and is described as. Kabristan ME 
or Ghair-numkin Kabristan, that is “ graveyard or unculturable 
land forming portion of a graveyard.” , In the ownership column 
Makhdum Hassan Buksh, now represented by the Court of 
Wards, is entered as "owner." It would seem that he was 
properly entered as owner, being trustee and custodian of the 
shrine of the Saint Mai Pak Daman, and being or claiming 
to be the recognised head of the Mohammadan community in 
Multan. 


In this state of things the appellant, the Court of Wards for 

~the property of Makhdum Hassan Buksh, advertised for public 

sale a piece of ground lying within the area of the graveyard as 
described in the settlement papers. 


Thereupon certain Mohammadan residents in Multan of 
different classes and various occupations combined together and 
brought this suit as co-plaintiffs, claiming an injunction to restrain 
the proposed sale, and also asking for a declaration that certain 
lands described in the settlement records as graveyard, and com- 
prising an area considerably larger than that now in suit, was 
inalienable as wakf. It appeared in the course of the suit that 
on part of the land described as “ graveyard” in the settlement 
papers there had been encroachments, that part had been 
acquired for public purposes, and that some lots had been, as it 
was alleged, sold by the Makhdum for his private purposes, So, 
in order to avoid all questions which might be raised with regard 
to land which had been so dealt with, the plaint was amended, 
and the area for which protection was claimed was limited to a 
piece of ground measuring 437 kanals and 4 marlas, or something 
between 40 and 5o bighas, 


The District Judge dismissed the suit with costs. On appeal 
the Chief Court granted the relief asked for by the plaintiffs, but 
without costs. From this order of the Chief Court the Court of 
Wards has appealed to His Majesty in Council. 

The only substantial ground of appeal urged before the 
Board was that the area known as the Pak Daman graveyard was 


+ 
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not one continuous burial ground, but merely an area of unculti- 
vated ground in which here and there there were to be found 
graves or clusters of graves, and the defence set up was that 
vacant ground unoccupied by graves remained the private pro- 
perty of Makhdum Hassan Bukhsh, and that the Court of 
Wards was bound or entitled to deal with it for the benefit of his 
estate without regard to the claim advanced by or on behalf of 
the Mahommadan community in Multan. 


The Punjab Land Revenue Act, 1887, Act XVII of 1887, 
section 44, enacts that "an entry made in a Record of Rights in 
accordance with the law for the time being in force. .' . shall: 
be presumed to be true until the contrary is proved or a new 
entry is lawfully substituted therefor." 


Their Lordships agree with the Chief Court in thinking that 
the land in suit forms part of a graveyard set apart for the Mussul- 
man community, and that by user, if not by dedication; the land 
is wakf. The entry in the Record of Rights seems conclusive on 
the point. It is obvious that if it were held that within the area 
of the graveyard land unoccupied or apparently unoccupied by 
graves was private property and at the disposal of the recorded 
owner, it would lead to endless disputes, and the whole purpose 
of the Government in setting aside land as an open graveyard for 
the Mohammadan community in Multan would be frustrated. 


Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed. 


The Appellant will pay the costs of the appeal. 
T. L. Wilson & Co,—Solicitors for the Appellant, 


Ranken Ford, Ford & Chester.—Solicitors for the Res- 
pondents. 


J. M. P. Appeal dismissed. 
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FULL BENCH. 


Before Sir Lawrence Fenkins, K.C, I. E, Chief Fustice, Str 
Richard Harington, Bart, Fudge, Mr. Fustice Stephen, 
Str Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Holmwood, 


ABDUL AZIZ re: 
RAZAK ALI." — 
January, 14. 


Error mot affecting merits or jurisdiction — Cicil Procedure Code (Aot V of a 
1908), Sec. 99—Court-fes to ba paid on written statement claiming set off — 
Oivil Procedure Oode (Aot XIV of 1888), Seo. 111. 


Where the question in appeal was as to the amount of Court-fee to be 

paid on the written statement claiming a set-off under the Civil Procedure 
. Code of 1882 : 

Hold, that the error, if error there was, did not affect the merits of the 
case or the jurisdiction of the Court and so afforded no ground for reversal, 
substantial variation or remand under section $9 of the- Code of Oivil Pro- 
scedure of 1908. 


Appeal by the Plaintiff. 


The suit which was instituted on the 16th April, 1908, was for 
recovery of arrears of rent with damages due in respect of a taluk 
of the defendants for the years 1266 to 1269 M. E. f.e. from 1905 to 
1908. The defendant No. 2 alone contested the suit and contended 
inter alia that out of the rent due for 1269 M. E. he paid Rs. 29-15Sas. 
for preventing the sale of the /araf, for which he was entitled to 
get a credit. The only question in controversy was whether the 
defendant who claimed a set-off of Rs. 29-15 as. in his written 
statement was liable to pay Court-fees for the said amount. The 
first Court accepted the written statement and allowed the set-off 
as a payment in part satisfaction of the claim. The plaintiff 
objected to that decree in cross-appeal and the appellate Court 
held that the point could not be raised in appeal. 

The appeal came on for bearing before D. Chatterjee and 
N. Chatterjee JJ., who referred the case to the Full Bench on 
July, 20th, 1911 by the following : 

ORDER OF REFERENCE. 

In this case the only question in controversy is whether the 

defendant who claimed a set-off of Rs. 20 annas 15 in his written 
* Full Benoh Beference in Appeal from Appellate Decree No. 1903 of 1909 
against the decree of A. T. Ohotzner, Esq., District Judge of Chittagong, dated 


the 26th June, 1909, reversing that of Babu Akhoya Kumar COhakravarti, 
Munsiff of Hathazaria, dated the 27th February, 1909, ? 
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statement was bound to pay Court-fees for the said amount. 
The learned Munsiff accepted the written statement and allowed 
the set-off as a payment in part satisfaction of the claim. The 
plaintiff took an objection to this in a cross-appeal in the lower 
appellate Court which said, " I do not think this point can be 
raised now." Itis contended in second appeal by the plaintiff 
that the Courts below were wrong in not insisting upon the pay- 
ment. Ifthe case had been governed by the new Civil Procedure 
Code, there can be no doubt that Court-fees would be payable, as 
the new Code has amended the Court-fees Act to that effect, see 
fourth Schedule, Act V of 1908. The written statement was, 
however, filed on the 8th October 1908, whereas the new Code 
came into force on the Ist January 1909. The question must 
therefore depend upon the law of Court-fees as it stood before 
the amendment, The very fact that an amendment has been 
considered necessary is, we think, a legislative recognition of 
the want of such a provision in the old Act. There is, however, 
some conflict of authority on the point. In the case of Fakir 
Chandra Dutta v. Gisborne & Co. (1), Mr. Justice Banerjee 
expressed a strong and well-reasoned opinion that no such 
Court-fee was required to be paid for a written statement claiming 
a set-off. In arriving at this opinion the learned Judge differed 
from the High Courts of Allahabad, Madras and Bombay, see 
Amir Zama v. Nathu Mal(2), Bat Shri Magirajbat v. Narotam 
Hargovan (3), Chennabpa v. Raghunatha (4). The question was 
raised before another Bench of the Court in the case of Nowbut 
Patak v. Mohesh Narain Lali (5) but Mr. Justice Mookerjee 
distinguished the case of Fakir Chandra Dutta v. Gisborne êr 
Co. (1), and did not think it necessary to express any opinion on 
the point which he thought was not free from difficulty. The 
matter, however, was directly raised in the caseof F, F. Gurse v. 
Ananta Ram Raths (6), and the learned’ Judges (Pratt and 
Pargiter, JJ.) differed from the opinion expressed by Mr, 
Justice Banerjee, as an odtter dictum opposed to the prevailing 
practice of the moffusil Courts in this province, and held that 
Court-fees must be paid for such written statements. The 
learned Judges do not attempt to meet the arguments of Mr, 
Justice Banerjee, and rely upon moffusil practice af an additional 
reasonto the authority of the other High Courts. With great 


(1) (1908, 8 O. W. N, 174. (8) (1889) T. L. R 13 Bom. £72, 
(2)(1880) I. L. R. 8 All. 896. (4) 11891) I. L. R. 16 Mad. 29. 
(5) (1905) 1 O. L. J. 864; I. L. R. 32 Calo, 654, 

(6) (1905) 10 O. W. N, 199, 


Vou. XVII.) HIGH COURT. 


deference to the learned Judges, we cannot follow that decision. 
The law having been amended since those decisions the matter is 
not of much practical importance : but as this case is not governed 
by the new Code and we differ from the decision of Pratt and 
Pargiter JJ. in Gutse v. Ananta Ram (1), we must refer the 


following point to the Full Bench: . K 


Whether under the law as it stood before the coming into 
force of the new Civil Procedure Code of 1908, a written statement 
claiming a set-off was liable to the payment of Court-fees as if it 
were a plaint in a cross-suit ?. 


We rely for this reference on the reasons given by Mr. 
Justice Banerjee in Fakir Chandra v. Gisborne (2) and on the 
additional reason that the amendment made by the new Code 
is an indication that there was no provision for the matter iu the 
Court-fees Act before its amendment by Act V of 1908. We do 
not think there is any force in the reference to moffusil practice 
which may have arisen from the decisions of other High Courts 
and which on the view that we take of the law was erroneous. 


As this is a second appeal the whole case will be dealt with 
by the Full Bench. 

It may be noted that the defendant admits an arrear of 
Rs. 12-1-0 and this will be taken account of in passing the final 
decree, 

Babu Dhirendra Lal Kastagir for the Appellant. 


[C. J.—The question is whether Rs, 2 or Rs. 6 should be 
paid as Court-fees under'a section that has now been repealed. 
We cannot interfere.] 

No one for the Respondent. 

The judgment of the Court was delivered by 


Jenkins C. J.— We are of opinion that no reference should 
have been made in this case. The error, if error there was, 
did not affect the merits of the case orthe jurisdiction of the 
Court and so afforded no ground for reversal, substantial variation 
or remand. (Section 99, Civil Procedure Code.) 


We, therefore, confirm the decree of the lower appellate 
Court. We make no order as to costs, inasmuch as no one 
appears for the respondent. 

A. T. M. Appeal dismissed. 
(1) (1905) 10 C. W, N, 198. (2) (1803) 8 O, W. N, 174. 
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Before Sir Lawrence Jenkins, K. C. I. E., Chief. Fustice, Str 
Richard Harington, Bart, Fudge, Mr. Fustice Stephen, 
Str Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Holmwood, 


MUNSI MISSER AND ANOTHER 
v. 
BHIMRAJ] RAM AND oTHzERs.* 
Easemeni— Right to discharge water— Flow through defined channel, if necessary. 


The fact that the water flows over the surface of the servient tenement 
without a definite channel fer its carriage, cannot prevent the acquisition of an 
easement. 


Bidhoo Bhusan Palit v. Beny Madhab Mazundar (1) overruled. 


Appeal by the Defendants. 

Suit for ejectment, 

The plaintiffs instituted this suit nominally for the purpose 
of recovering possession of a strip of land, but substantially for 
the purpose of preventing tbe defendants from exercising in 
respect of the land certain easements which they claim. These 
easements were: (1) to maintain a roof which projects over 
the land and to discharge rain water from this roof; (2) to 
discharge water into the land through a drain which ends in a 
wall standing on the boundary of the defendant's land contiguous 
to the land in dispute. ` : 

The first Court found that the defendants had acquired 
these easements and dismissed the suit. The Court of first 
appeal confirmed the decree of the frst Court in respect of. the 
overhanging roof, but as regards the drain it modified the 
decree and directed that the drain should be closed. 

The defendants appealed to the High Court from the portion 
of the decree which was adverse to them. 

The appeal came on for hearing before Doss and Richardson 
JJ. who, on the 22nd June, 1909, referred the matter to the 
Full Bench by the following : 


R ORDER OF REFERENCE. 


The plaintiffs instituted this suit nominally for the purpose 
of recovering possession of a strip of land 31 cubits in length 
* Full Bench Retference'in Appeal from Appellate Decres N o. 1931 of 1908, 
against the decree of J O. Twidell, Esq, District Judge of Bhagalpur, dated 


the llth July 1908, modifying that of Babu Sarat Ohandra Bese, Munsiff of 
Jamul, dated the 9th September, 1907. 


(1) (1603) 8 O. W., N. 244, 


Vor, XVII.) HIGH COURT. 

` "d = * 
and 14 cubits in width, but “substantially for the purpose of 
preven ing the defendants from exercising in respect of the land 
certain easements which they claim. Those easements are :—(1) 
to maintain a roof which projects over the land and to discharge 
rain water from this roof ; (2) to discharge water into the land 
through a drain which ends in a wall standing on the boundary 
of the defendants’ land contiguous to the land to which the 
dispute relates. 

In the Court of first instance the learned Munsiff found 
that the defendants had acquired these easements and dismissed 
the suit, 

In the Court of appeal below the learned District Judge 
confirmed the Munsiff’s decree in respect of the over-hanging 
roof, but as regards the drain he modified the decree and directed 
that the drain should be closed. 


The defendant has appealed to this Court from the decree 
of the District Judge so far as it is adverse to them. The plaintiffs 
have not appealed, and we have therefore to deal ony with the 


second of the two easements claimed. 


A 


As to that the learned District Judge makes the following 
observations ; 


“But accepting the case of defendant in full, I think that 
the plaintiff ought to have succeeded in respect of the drain. 
Tnree out of the four witnesses of the defendant admit that the 
water which flows from this drain does not flow in any defined 
chaunel, and the fourth witness who gays that it does flow in.a 
channel which it has scoured out, differs from all the other 
witnesses in saying that he has seen. water flowing from the drain 
within the past year. This is.nobody's case, and I do not think 
his evidence is very trustworthy. In view of the ruling 214400 
Bhusan Palit v. Beny Madhab Mazumdar (1) the defendant 
cannot have the right to let his water pass in an undefined 
channel over the land of the plaintiff. Again it is very doubtful 
onthe facts whether the defendant succeeded in proving that the 
right to let the water flow through the plaintifl’s land had .beea 
exercised within two years of the suit, In my opinion the suit 


ought to have been decreed with respect to the drain only." 


These observations raise two questions—(1) whether the 
sasement can be acquired under law, and (2) whether infact 


i (1903) 8 O, W, N. 244; =a d 
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Bhinraj Ram, 
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ONIL, -it has been acquired and is a right which the defendants are—. 
"' 1918, entitled to exercise. 
, Mun&l Misser As to the first question, we think with great respect that 


the case of Bidkoo Bhusan Palit v. Beny Madhab Mazumdar (1) 1 
on which the District Judge relies, is in conflict with earlier 
ss .cases and was wrongly decided. 

In reference to certain cases to which we were referred 
at the hearing we may point out that there is a large distinction 
between a servient tenement which has to bear the burden of 
receiving water discharged from a dominant tenement, and a 
dominant tenement which as against the servient tenement is 
. entitled to the uninterrupted flow of water in a defined artificial 
channel. 

l We may refer to ihe TE cases in support of our 

opinion that there may be an easement of the nature of that 

here in question : Kapil Pooree v. Manick Sahoo (2), Imam Ali v 
` Poresh Mundul (3) and Bala Bin Keshav Bava v. Makaru (4). 

In view of these cases we think that the question RE. 
"the case of Sidhoo Bhusan Palit v. Beny Madhab Mazumdar -(1) 
was correctly decided, should be considered by a Full Bench. 
«Should the Full Bench agree with us, the case should, we think, 
be remanded to the lower appellate ‘Court to be re-heard with 
. reference to.the question whether the defendants have, in fact, 
.the right which they claim. In connection with that question ; 
we may observe that .an easement may be acquired otherwise ^ 
„than under the provisions of the Limitation Act : Rayrup Koer v. 
Abul. Hossein (5), Charu Surnokar v. Dokourt Chunder 
Thakoor (6). The difficulty, however, which necessitates this 
reference having arisen in an: appeal from an appelldte decree, 
the whole appeal must be referred to a ‘Full’ Bench for disposal 
wunder Rule 2 of Chapter V of the Rules of ene High Court, 
Appellate Side. i 
7 1 . Babu Lachmt Narayan Singh í with him Bali Ganesh Dutt 
Singh j for the. Appellant. 

[Jenkins C. J. enquired if, at the time the Reference was 
made, the decision of'asingle Judge’ could occasion a reference 
toa Full Bench under the'then Rules of this Court. Could not 
the learned Judges have overruled Mr. Justice Mitra ay 

i they could, I succeed, 


v. 
_Bhimraj Bam. 


CEE 
* 


^0) 0908) 80. WIN 244. 2 (4) (1895) i L. R. 20 Bom. 788, 
(3) (1878) 20 W, B. 287, — (5) (1880, I. L, R. 6 Calo 894, 
(8) (1882) I L. B, 8 Calo, 468, (6) (1882) i, L. B, 8 Calc, 936, 


Vor, XVIIL] 2 HIGH COURT, | sti 


[On a reference to the old and new Rules of the High Court, Crvin. 
it appeared that the present reference was competent. ‘It was 1918, ` 
made on 22nd June’1909, when the old Rule was still in forcé ^ — wine Miser" 
permitting such reference against the decision of a single Judge. 


v. 
a Bhimraj Ram. 
The amendment of the Rule to what it is now, was made by a | 2 


notification dated the 17th August 1909, and published in the pom 
1 of India, dated the 25th August 1909, and in 13 C. W. 

N. (notes portion) pp. 290-1.] 

The suit was nominally a suit for possession, but iay to 
stop me from discharging water into my neighbour’s land, in 
other. words, to disturb an easement. 

[Jenkins C. J.—What is the question referred to us ?] 

It is not formulated. My contention is that I have a right 
to.discharge water on my neighbour’s land irrespective of the 
channel through which it flows. 

[Jenxins C. J.—Is that an easement or is that a natural right 
of property ?] 

An easement, and I gba an easement may be acquired 

"even though the water flows over the surface of the land without 
a definite channel. Tne authorities are all one way and in my 
favour, with the single exception of Mitra J.’s decision in 
Bidhoo Bhusan v. Beny Madhab (1). 

[JzN&ms C. J.—To whom does the.31 cubits long strip ‘of -i 
dand belong ? | 

l To the plaintif. 

[Jenkins C. J.—Wliat is the finding as to the period of your 
enjoyment ?] 

Over 20 years. 

[Jenkins C. J.—But there is no finding that there was an 
user for a period of twenty years ending within 2. years next. 
before the institution of the suit.] : 

No. The point was discussed before the referring Judges. 

[Jenkins C. J.— There must be a finding of user within 2 years 
before suit, creating the easement under section 26 of the 
Limitation Act.] 

The right may be acquired under the common Law. 

[JEN&INs C. J.—Then there must be a finding that there is 
an easement, it may D by a NIS grant.] 


+ 


* 
Babu Umakali Mookerjee P the "Respondent, cited a 
passage from Peacock's Tagore Lectures on. PARRAS pp. 118- 


119.—I cannot resist a remand. : 
(1) (1903) 8 O, W, N, 244, 
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| OrvtL., The judgment of the Court was delivered by l 
me Jenkins C. J.—The fact that the water flows over the. 
Munai > Hisser surface of the servient tenement without a definite channel for its 


Bpimraj Ram, carriage cannot prevent the acquisition of an easement. We, 
E therefore, think that the case of Bidkhoo Bhusan Palt v. Beny 
iia = Madhab Mazumdar (1) was not correctly decided. We must 
accordingly remand the case to the lower appellate Court in order 
that it may be determined, /irsf,- whether a right has been 
acquired to discharge water into the servient tenement through a^ 
drain which ends in a wall standing on the boundary of. the 
defendant’s land, and secondly, whether having regard to the 
provisions of section 26 of the Limitation . Act the present -suit 
lies in respect thereof, and to dispose of the case accordingly. | 


The costs in the High Court including the costs of this 
reference will abide the result. 


A. T. M. Case remanded. 


(1) (1908) 8 0. W. N 244. 
APPELLATE CIVIL |. < 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 


Beachcroft. 
CiviL. PEARY LAL DAW AND OTHERS | 
112, ^ IE 
May, 24, 27,98, MADHOJI JIBAN AND OTHERS." 


Mining lease— Assignment, by lessor—Titla, wher completed — Notice— Lesses, 
liability of-—Tvansfer of Property Act (IV of 1882). Sees 87, 50, 109— 
Limitation Aot (IX of 1903), Soh. I Arts. 110, 116. 


A payment to one of three persons jointly entitled to recelve the money, 
is not good against the other two 

Harihar v. Bholi (1) and Husainara v. Hahamannetsa (2) followed, 

Barber Moran v. Ramana Goundan (8) dissented from. 

The title of the assignee of a lease is complete upon execution, and, where 
necessary, registration of the deed of assignment; the completion of the 
„title is not postponed till notice has been given to the tenant either by the 
assignor or by the assignee ' 

Oollestor of Hajshahye v. Hur Soondery (4) referred to. 

-. Assoon as the title of the assignee has been completed, he becomes entitled 
to claim rent, But the tenant is able to escape the liability, if he alleges and 
" d ope ıl] from Appellate Decree No. 2924 of 1909. against the dcorea of 


ingsford, Esq, Judicial Commissioner of Manbhum dated the 31st 


August, 1909, reversing that of Babu Repin Behary Ohatterjee Subordinate 
Judge of Purulia, dated 23rd June, 1908. 


(1) (1907) 6 ©. L.!J. 888. (3) (1897) I L. B. 90 Mad, 461. 
(2) 1910) 130, 1, J, 8, ..... (4) (1861) W.B. Bp-No, Act, X. 6. 


sá 


wr 
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establishes that he has pald rent to the assignor ia good faith before he had 
notice of the assignment. It is immaterial whether the notice of the assign- 
ment is received from the assignor or the assignee, 

When a tenant pleads payment to the assignor, the Court has to aren 
upon all the circumstances of the case, whether the payment alleged to have 
been made by him was bona fide, If he has made the payment with notice, 
actual or constructive, of the assignment, he cannot escape Habillty merely by 
proof that the notice he received was frm the assignee and not from the assignor. 

If the payments were mada after the tenant defendant had received notice 
of the assigament, the paymənts area of no avail. The defence can be valid, 
only in respect of payments proved to have been actually made before notice 
was received ' 


A anlt to recover royalty and commission is governed by Art, 116 and not 
by Art 110 of the frst Schedule to the Limitation Act. 
mesh v. Adarmoni (1) followed, 
Appeal by the Plaintiff. 
Suit for recovery of arrears of royalty and commission from 
the principal defendants. 
The third defendant obtained a lease from the Raja of 
j herriah, and soon after he executed a mining lease in the name 
of the second defendant for the benefit of the first two defendants. 
The third defendant transferred a part of his interest to the 
plaintiffs, on the 27th December, 1902. The plaintiffs clamed in 
this suit instituted on the 28th August, 1907, to recover royalty 
and commission, for the period between 27th December, 1902 
and 16th July, 1907. The first two defendants denied the title of 
the plaintiffs ; they also pleaded payment of the sums claimed, to 
the third defendant. The Court of first instance decreed the suit, 
On appeal the decree was reversed. The first appellate Court 
held that the defendants were entitled to a notice from the trans- 
feror and also to know the precise conditions and terms of the 
transfer. Hence this appeal. 
© Mr.S. P. Sinha, Babus Dwarka Nath Chakrabarti and 
Nogendra Nath Mitter for the Appellants. 
Dr. Rash Behary Ghose and Babu Lakshmi Narain Singh 
for the Respondents. . 
The judgment of the Court was delivered by 
Mookerjee J.— This is an appeal on behalf of the plaintiffs 
in -a suit for recovery of arrears of royalty and commission from 
the principal defendants. On the 6th June, 1901, the third 
defendant obtained a lease from the Raja of Ji herriah, and, seven 
days later, he executed a mining lease i in the name of the second 
defendant for the benefit of the first two defendants, The case 
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for the plaintiffs is that on the 27th December, 1902, the third 
defendant transferred a part of his interest to the plaintiffs, 
namely to the extent ofa ten-six'eenths share in favour of the 
first plaintiff and to the extent of a tenth-share in favour of the. 
second plaintiff. The position was that the two plaintiffs and 
the third defendant thereupon became entitled to recover royalty 
and commission from the first two defendants in the proportion 
of io, rand §. Tne plaintiffs claim in this suit, instituted on the 
28th August, 1907, to recover royalty and commission for the 
period between the 27th December, 1902 and the 16th July, 1907., 
The first two defendants denied the title of the plaintiffs; they 
also pleaded payment of the sums claimed to the third defendant, 
and, in the course of the trial, they sought to prove four payments 
alleged to have been made on the 8th November, 1906, 11th April, 
1907, 15th April 1907 and 16th April, 1908. The Subordinate 
Judge held that the reality of these payments was at least doubt- 
ful. He further held that the defendants were aware of the assigh- 
ments in favour of the plaintiffs, before the date of the earliest of 
the alleged payments ; and as, in his opinion, the title set up 
by the plaintiffs was established, he made a decree.in their 
favour. Upon appeal, the Judicial Commissioner has reversed that 
decision. He has held that the defendants were entitled to a 
notice from the transferor and also to know the precise conditions 
and terms ofthe transfer, As regards the alleged payments, he 
did not expressly find that they had be2n made ; but so far as we 
can gather from his judgment, he was possibly inclined to hold that 
the payments were genuine. In this view, although the Judicial 
Commissioner held that the assignments in favour of the plaintiffs 
were established, he concluded that they were not entitled toa 
decree as against the first two defendants; but he gave the 
plaintiffs a decree against the third defendant, their assignor, and 
this could be made only on the assumption that the third defen- 
dant had as a matter of fact received the sums alleged to have 
been paid by the first two defendants. This decison has been 
assailed before us on behalf of the plaintiffs on the ground that as 
their title by assignment was established, they were entitled to 
recover the arrears due, and, that the burden was upon the first 
two defendants to allege and establish that they had made the 
payments without notice of the assignment. On behalf of the 
respondents, it has been contended, although the objection was 
not seriously pressed, that the suit was not properly constituted, 
and, that, at any rate, the payment of the sum due to one of the 
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three persons jointly entitled to receive it; was a valid discharge. 
Tt has further been argued on behalf of the respondents that the 
title of the plaintiffs was not completed till notice had been given 
and that it was essential that such notice be given to the tenants 
by the assignor himself. It has also been urged that the findings 


of the Judicial Commissioner conclud :d the case and that it was ^^ 


. not competent to this Court to interfere in second appeal. It has 
finally been argued that a considerable portion :of the claim was 
barred by limitation. 

In so far as the preliminary grounds urged by the respondents 

is concerned, there is obviousiy no substance in either of them. 
It was.contended that the suit was badly framed because the 
. plaintiffs, ifthey were assigaees, were entitled to recover royalty 
and commission only jointly with their assignor and that conse- 
quently they were bound to sue with him as a co-plaint ff. In 
view ofthe decision of a Full Bench of this Court in the case -of 
Pyari Mohun Bose v. Kedar Nath Roy (1), this position cannot 
possibly be maintained. It is further clear that as the third 
defendant asserted that he had received from the other two 
defendants the sums claimed by the plaintiffs, it was not necessary 
for the latter to sue for the recovery of the entire sum, as was 
explained by this Court in the case of Pergash Lal v. Akhowrs 
Balgobind Sahay (2). Nor can the position be sustained that 
payment to one of the three persons entitled to receive the 
money,isa good payment against the others. Although this 
contention: may be supported by the case. of Barber Moran v. 
Ramana Goundan (3), the contrary view has-been taken by this 
Court in the cases of Harsthar v. anok (4) and Husainara v. 
Rahamannessa (5). 
- The questions thus arise for consideration, first, whether the 
title of the plaintiffs was completed upon the assignment in their 
favour by the third defendant or whether it was obligatory on the 
landlord transferor to give notice to.the tenants; second/y, if 
such notice was necessary for the completion of the title of the 
plaintiffs, whether such notice could be given only by the 
assignor ; t4irdly, whether upon the facts found, the first two 
defendants had notice of the assignment ; and fourthiy, whether 
any portion of the claim is barred by limitation, 

In so far as the first point is concerned, the answer must 
depend upon the construction of sections 37, 50 and 109 of the 


- (1) (1899, L. L. B. 26 Calo..409. (8) 11697) I, L, R. £O Mad, 461, ' 
(2) (1690) I, L. B, 19 Cale. 785. ` (4) (1907; 60, L. J, 888, 
AUT (1910) 18 0,- Ld, 8, 
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, Orv. Transfer of Property Act. Section 37 provides that when in 
1912. consequence of a transfer, property is divided and held in shares, 
Peary Lal Daw and thereupon the benefit of any obligation relating to the 


property as a whole passes from one to several owners of the 


v. 
Aadhoji Jiban, : i 
E. nen property, the corresponding duty shall, in the absence of a 





Aohore iW contract to the contrary amongst the owners, be performed in 
a favour of each of such owners in proportion tothe value of his 
share in the property, provided that the duty can be severed 
and that the severance does not substantially increase the. 
burden of the obligation ; and provided that no person on whom 
the burden of the obligation lies shall be answerable for failure 
to discharge it-in the manner provided by the section, unless 
and until he has had reasonable notice of the severance. Section 
50 provides that no person shall be chargeable with any rents 
or profits of any immovable property which he has in good faith 
paid or delivered to any person of whom he in good faith 
held such property, notwithstanding it may afterwards appear 
that the person to whom such payment or deliverey was made 
had no right to receive such rents or profits; section 109 
applies the principle embodied in sections 37 and 50, to the 
case Of leases ; if the lessor transfers the property leased or any 
part thereof or any part of his interest therein, the transferee, 
in the absence of a contract to the contrary, shall possess 
all the rights, and, if the lessee so elects, be subject to all the 
liabilities, of the lessor as to the property or part transferred so 
long as he is the owner of it ; but the lessor shall not, by reason 
only of such transfer, cease to be-subject to any of the liabilities 
imposed upon him by the lease, -unless the lessee elects to 
treat the transferee as the person liable to him: provided that 
the transferee is not entitled to arrears of rent due before the 
transfer and that, if the lessee, not having reason to believe 
that such transfer has been made, pays rent to the lessor, 
the lessee shall not be liable to pay such rent over again to the 
transferee. [t is evident upon a true construction ‘of these 
statutory: provisions that the title of the assignee is completed 
upon execution and, where necessary, registration of the deed of 
assignment ; the completion of the title is not postponed till 
notice has been given either by the assignor or by the assignee; 
This, in fact, is in accordance with what has been treated as 
good law in this Court since the decision in thé case of Zhe 
Collector of. Rajshahye v. Hursoondery Debya (1) The same 


iid (1) (18812 WB, Act Z G 
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view has been taken in England, and the history of the law 


on the subject will be found set out in the cases of Moss v. 


Gallimore (Y), Doe v. Brown (2), and Scaltick v. Harston (3): 
see also Wadaslove v. Barnett (4, Wilton v. Dunn (5), 
De Nicholls v, Sanders (6) and Cook v. Guerra (7). Under the 
law asit now stands in England, the grant of the reversion 
is effectual to all intents and purposes without any attornment 
of the tenants of the lands out of which the rent shall be issuing, 
as if their attornment had been had and made. Consequently, 
we must take it tbat the title of the plaintiffs to the 
royalty and commission claimed by them was perfected on the 


27th December 1902 when the assignment in their favour was 
made. The first ground put forward on behalf of the respondent: 


cannot, therefore, be supported. 


In so far as the second point is concerned, it has been argued 
that notice by the assignors is essential in order that the tenant: 


may not be competent to plead that he has in good faith paid: 


rent to. the assignor without notice of the assignment. In’ 
support of this position, reliance has been placed upon the 


case of Barnhart v. Greenshields (8). In our opinion; there is no 


foundation for this contention. In our view, as soon as the 
title of the assignee has been completed, he becomes entitled ` 
to claim rent,- But the tenant is able to escape the liability," 
if he alleges and establishes that he has paid rent to the assignor: 
in good faith before he had notice of. the assignment. It is’ 


immaterial whether the notice of the assignment: is received 


from the assignor or the.assignee. In fact, the cases of bpe v. 
Biggs (9) and Rogers v. Humphreys (10), show that the tenant. 
cannot successfully plead that he has paid the rent dona fide’ 
to the assignor, if he has received notice of the assignment from ` 
the assignee. No doubt, Lord Kingsdown observed in’ the case’ 
of Barnhart v, Greenshields (8) that a purchaser is not bound 
to attend to vague rumours or flying reports or to statements ' 


by mere strangers ; a notice, in order to be binding, must, 
according to Lord Kingsdown, proceed from some person: 
interested in the property. But it is desirable to point out' 
that notwithstanding thestrong terms in which this expression ' 


(1) (1779) 1 Douglas 279 ; 1, Smith L. O. 514. 
(2) (1858) 2 E. and B. 881 (347) ; 95 B. R. 680. 


(3) (1875) 10, P. D 106. . (6) (1870) L. R. 5 O. P, 589. 
(4) (1886; 2 Bing. N. C. 638 (7) (1878) L. B. 7 O. P. 182. 
(5) (1851) 17 Q. B. 294 ; 85 R. R. 471. (8) (1858) 9 Mo 


(9) (1829) 9 B. and C. 245 ; 82 B. R. 685. 
(10) (1836) 4 A, and E. 299 ; 43 R. E: 340. 
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x QNID. of opinion is put by Lord St. Leonards in Rochard v. Fulton (1), 
nd us FR : : 
1912, it is pot always prudent and safe in practice for a purchaser 


Peary.Lal Daw tO ignore a deliberate and particular statement of an adverse 


pde claim, merely on the ground that it has not been made by a 
Bin . ^. party interested ; the credibility of the informant must surely be 
cashes s us considered. The substance of the matter is that when. the 


tenant pleads payment to the assignor, the Court has to'consider, 
upon allthe circumstances of the case, whether the payment 
alleged to have been made by him was Jona fide. lf he has 
made the payment with notice, actual or constructive, of the 
assignment, he cannot escape liability merely by proof that the 
notice he received was from the assignee and not from the 
assignor. The second ground, therefore, must be overruled. 

In so far as the third point is concerned, it divides itself 
into two branches ; frst, what is the precise point of time with 
reference to which the question of notice has to be considered ; 
and, second/y, whether, upon thé materials before the Court, the 
defendants have established that they made the alleged payments 
without notice of the assignment. 

In so far as the first branch of the third contention is 
concerned, it is clear that ifthe payments were: made after the 
defendants had received notice of the assignment, the payments 
are of no avail. The defence can be valid, only in respect of 
payments proved to have been actually made before, notice 
was received. We take this view, notwithstanding the ‘decision. 
in Wilton v. Dunn (2), where the Court refused to follow. 
Waddilove v. Barnett (3). The decision in Wilton v. Dunn (2), 
proceeds on the untenable assumption that the title of the 
assignee is not perfected till notice has been given. The title 
of the plaintiffs here was completed on the 27th December 1902 ; 
they thereupon became entitled to receive from the defendants 
royalty and commission, and the defendants can escape liability, 
only if they establish that, as a. matter of fact, they had made 
payments to the assignor before they received notice of the 
assignment. Consequently, we have to consider whether the 
defendants had notice before the 8th November 1906, the date 
on which the first of the alleged payments was made. 


In so far as the second branch of the third contention is 


concerned, it reduces to this: have the first two defendants 
established that they had no notice before the 8th November 


(1) (1844) 1 Jones and Latouche 418 (442), 
(3) (1851) 17 Q. B. 204 ; 85 B, B. 471, (3) (1886) 2 Bing. N, O. 588, 
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1906? Now, Ex. X, aletter from the second plaintiff to the 
first defendant dated the 7th June 1906, produced by the tenants 
defendants, proves conclusively that they had notice of the 
assignment on that date. Tnis letter refers to another letter 
which had been received by the writer from the first defendant 
in which the latter had stated that he would not make any 
payments to the second plaintiff till he had got a letter from the 
first plaintiff and the third defendant. This indicates plainly 
that the first defendant had notice of the assignment in favour 
of the first plaintiff. Inso far asthe assignment in favour of the 
second plaintiff is concerned, the letter sets out the date of the 
assignment aud the pages in the registration book where the deed 
could be found. No doubt, the letter, on the face of it, does not 
state specifically the share which had been assigned in favour 
of the second plaintiff. But that is immaterial. It is not 
necessary for our present purpose to consider what restrictions 
have to be applied inthe application of the doctrine, somewhat 
broadly stated, that notice of a deed is notice of its contents ; 
and there may be room for difference of opinion, whether in a 
particular case, as for instance in Coppin v. Fernyhough (1), 
Bisco v. Banbury (2) and Davies v. Thomas (3), the decision in 
so far asit held that notice of a deed was notice not only of its 
contents but also of the contents of other deeds mentioned 
therein, may not have gone too far. 'The case before us is 
reasonably free from difficulty: Bank of Bombay v. Suleman 
Somj: (4). The tenants defendants had notice of the claim 
set up by the second plaintiff and they were referred to the pages 
in the registration book where the deed of assignment was copied 
out, An enquiry in the registration office would have brought 
to their notice the specific share which had been assigned in 
favour of the second plaintiff. There is nothing to indicate 
that the second defendant called upon the second plaintiff, 
after the receipt of this letter, to specify the share which he had 
acquired by purchase; nor is there anything to show that the 
defendants made any enquiries at all, We are of opinion that 
the defendants have failed to establish that they bad no notice 
of the assignment. The view we take is supported by the 
decisions in Taylor v. Baker (5), Jones v. Smith (6) and Patman 

(1) (1788) 3 Br. Oh, Cas 291. (2) (1676) 1 Ch, Cas 237, 

(8) (1888) 2 Y. and O, Ex. 284; 47 R. R. 399. 

(4) (1908; L. R. 85 L A. 139 ; I. L. R. 88 Bom. 1. 


(5) (1818) 5 Price 306 ; 19 R. R, 625, 
(8) (1841) 1 Hare 48 (58) ; 58 B. R. 22, 
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cw. Harland (1). It is further worthy of note that the last 


payment alleged was made after they had filed their written 
statement in this suit and bad full notice of the claim of the 
plaintiffs. We hold accordingly that the plaintiffs have 
established their title to the royalty and commission claimed, 
and that the defendants bave failed to discharge the burden 
which lay upon them to prove that the payments alleged to have 


. been made by them were asa matter of fact made before they 


had notice of the assignment. The third contention, - therefore, 
wholly fails. 
The fourth question which requires consideration is, 


whether any portion of the claim is barred by limitation. It has 
been argued for the respondent that the suit is one for rent 


within the meaning of Art. 110 of the second Schedule of 
the Limitation Act; whereas it has been contended by the 
appellant that the suit is governed by Art. 116 of the second 
Schedule of the Limitation Act. The cases of Umesh Chunder 


 Mundul v. Adarmoni Dasi (2), Raniganj Coal Association, 


Limited v. $9 udoo Nath Ghose (3), Umrao Bibi v. Mahomed 
Rojabi (4) and Bhola Nath Das v. Raja Durga Prosad Singh (5), 
support the contention of the appellants. But it has been 


suggested on behalf of the respondents that these cases were. 


erroneously decided, and that on the principle of the decision 
of a Full Bench of this Court in the case of Mackenzie y.. Hast 
Syed Mahomed Ale Khan (6), which practically overrules the 
case of Umesh Chunder Mundul v. Adarmont Dasi (2), Art. 116 
has no application to cases ofthis description. If the question 
raised had been res integra, we would have been prepared to 
accept the contention of the respondents and to hold thata suit 


‘of this description is governed by Art. 110 of the second Schedule 


of the Limitation Act, and, this in fact is the view adopted 
in the case of Ram Narain v. Kanta Singh (7). But in view 
of a series of decisions of this Court which have apparently been 
treated as good law, though sometimes not without considerable 
hesitation, for nearly a quarter of a century, we are not prepared 
to dissent from them and to refer the matter for decision to a 


Full Bench. If we were to adopt such a course, we might 
seriously prejudice the position of many innocent persons 


who have not brought their suits within the time prescribed by 


" (d) (1881) 17 Ch. D. 858, (4) (1899) I. L. R. 27 Calo. 208, 
(2) 11887) I. L. R. 15 Calc. 221. (5) (1908) 12 O. W, N. 724. ` 
(8) (1892) I. L. B. 19 Calo. 489. (6) (1891) I. L. B, 19 Oalc. 1. 


(7) (3908) I, L, B. 26 All, 188. 
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Art, IIO in the belief that Art. 116 was applicable as laid down in 
the case of Umesh Chunder Mundul v. Adarmont Dasi(1)., This, 
in our opinion, is a case where the legislature may intervene, 
if necessary, because the result of the legislative interference 
would be that rights would not be retrospectively affected. 
Under these circumstances, notwithstanding a s!rong inclination 
in favour of the contrary view, we feel constrained to follow the 
rule laid down in Umesh v. Adarmoni (1). The conclusion 
follows that no portion of the claim is barred by limitation, and 
the fourth point taken by the respondents cannot be sustained. 
The result is that this appeal is allowed, the decree of the 
Court below discharged, and that of the Court of first instance 


restored with costs in all the Courts. 


A. T. M. l Appeal allowed. 
(1; (1887) 1. L, B. 15 Calo, 221. 


. Before Sir Lawrence Fenkins, K. C. I. En Chief Fustice, and 
Str Richard Harington, Bart, Fudge, 
JAGADANAND ASRAM 
v. 

RAJENDRA ROY AND OTHERS.” 

Privy Qouncil— Leave to proseoute an appeal ia forma pauperis, application. 
for— High Courts power. 

An application for leave to proseonte an appeal to His Majesty in Council 
in forma pauperis and exonerate the appellant from depositing the respondent's 
cogts and paying Council office fees, cannot be entertained by the High Court, 

Obiter : The provisions of the Code of Civil Procedure are inconsistent with 
a power in the High Oonrt to grant leave to appeal to His Majesty in Council 
in forma pauperis, Where such leave is required, it is neceasary for a petitioner 

to apply in England in accordance with the rules that govern such application, 

| Application by Jagadanand Asram, ‘Appellant to England. 
The appellant obtained a certificate from the High Court 
under Order XLV, Rule 7 of the Code, granting leave to appeal 
to His Majesty in Council. The certificate was obtained without 
any mention of his pauperis, and was given as a matter of course 
as the subject-matter in dispute was over Rs. 10,000, and the 


decree appealed from was one not affirming that of the Court of | 


first jnstance. The appellant then made the present application 
to the High Court for leave to prosecute the appeal to His 
Majesty in Council in forma pauperis and to exonerate him from 
depositing the respoadent's costs and paying Council office fees, 
Babu Mohini Nath Bose for the Applicant. The appellant 
was held to be a pauper by the Court of first instance, and the 
Subodinate Judge permitted him to prosecute the suit as such. 


* An application for leave to prosecute appeal in forma pauperis, in Privy 
Council, Appeal No, 16 of 1912, - i 
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He makes a similar application for permission to prosecute the 


appeal as such to His Majesty in Council. 


Babu Shiba Prasanna Bhattacharyya for the Respondent 
No. 1, submitted that High Court had not the power to grant 
leave to prosecute the appeal as a pauper, The appellant ought 
to have made a special application to His Majesty in Council for 
such a leave, He referred to the case of Munni Ram Awasty v. 
Sheo Churn Awasty (1). 

Babu Fatindra Nath Sen for the remaining Respondents. 
With regard to the discretion in entertaining and admitting 
appeals to the Privy Council, High Court’s power is limited and 
defined. Reads section 109 of the Code of Civil Procedure, which 
refers to Rules made from time to time by His Majesty in Council. 
The present existing rules for observance in all appeals to the 
Privy Council were passed by the order of His Majesty in 
Council, and are embodied in the Rules of the High Court, 
Appellate Side (1910 Edition). Referred to page 22 and page 
27, para. 8 of the Rules. If any one intends to apply for leave to 
appeal in forma pauperts to His Majesty in Council he should do 
so by way of special leave to appeal. Then the petitioner must 
comply with the requirements of the said Rules. In this case 
certificate for leave to appeal has already been granted. After 
this High Court cannot but ask for security as required under 
the provisions of Rule 7, Order XLV of the Code. Reads 
Stafford and Wheeler’s Privy Council Practice (Edn. 1901) p. 725. 

Babu Mohini Nath Basu, in reply, submitted that there is 
nothing in the Code which prevents the High Court from 
granting such an application. Asa matter of fact, High Court 
granted leave to appeal in forma pauperis in the case of Mohunt 
Kumarananda Giri v. Mohunt Tiluck Chunder Girt and others (2). 


The judgment of the Court was delivered by 

Jenkins C, J.—This is an application for leave to prosecute 
an appeal to His Majesty in Council in forma patiperts and 
exonerate the appellant from depositing the respondent's costs 
and paying Council office fees. ' 

Leave to appeal has already been given, that is to say, a 
certificate has been granted under the Code of Civil Procedure. 
The question then arises, what powers have we to accede to 
this prayer. Our pawers are defined by the Code and in 
particular by the group of sections which begin with section . 
109 and by Order XLV. 


(1) (1846) 4 Moo, T, A. 114 (2) P. O. App. No 16 of 1908 (Unreported.) 
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Leave to appeal in this case was obtained without any INIM: 
mention of pauperism, and it was given as of course oecause the 1912. 
subject-matter in dispute was over Rs .10,000 and the decree jy, sganand Asram 
appealed from did not affirm the decision of the Court immediately 
below. There was no investigation into the merits of the 
appeal nor was there any certificate of counsel that the 
petitioner had reasonable grounds for appeal. The certificate 
being granted under Rule 7, Order XLV of the Code, it 
became obligatory on the appellant within six months from the 
date of the decree complained of or within six weeks from the 
date of the grant of the certificate, whichever might be the later 
date to furnish security for the costs of the respondent.. But the 
purpose of the present application is to obtain leave to 
prosecute the appeal as a pauper, and to be exonerated from 
depositing the respondent’s costs and Council office fees. 
What power have we to do that? It is not suggested that 
there is any express provision in the Code, and I am not aware of 
any power, which would enable us to make such an order. 

On the contrary, the provisions of the Code are in my 
Opinion inconsistent with a power in this Court to grant leave 
to appeal to His Majesty in Council in forma pauperis. Where 
such leave is required, it is necessary for a petitioner to apply 
in England in accordance with the rules that govern such 
applications: Quinlan v. Child (1), Quinlan v. Quinlan (2), 
Ponamma v. Arumogam (3) Walker v. Walker (4). 

I do not overlook the case brought to our notice where leave 
to appeal as a pauper was granted by this Court in 1908. But 
the application was unopposed, and there is nothing in the 
judgment which shows how this power to grant leave to appeal 
as a pauper was vested in the Court. Moreover, I may point out 
that the leave granted was not to prosecute the appealasa 
pauper but to appeal as a. pauper and in this connection I may 
point to the head-note in Munni v. Sheo (5), where it is said 
‘although the Courts in India admit a party to appeal to England 
in forma pauperis, yet the appellant ought to make a special 
application to the Queen in Council, for leave to prosecute such 
appeal, in forma pauperis.” 

- In this case I would reject the application with costs, two 
gold mohurs to each set of respondents. 


t. 
Bajendra Roy. 
. Jenkins, C, d. 


A. N. R. C Application rejected. 
(1) (1900) A. C. 490. (8) (1902) A. C. 551. 
(2) (1901) A. C. 612, (4) (1998) A, C, 170, 


(5) (18160 4 M. I. A. 114. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
l Beacheroft. 


MADAN MOHAN SINGH 
v. - 
RAJKISHORI KUMARL* 

Heotment— Vortgages auotion-purohaser-— Lease by  morigagor—.Lessee, status 
of —lispendens— Transfer of Property Act (IV of 1882), See. 59— Leass 
after mortgage and before suit, if and when can be avoided. 

4 lessee from a mortgagor pending mortgage suit is not entitled to resist 
the claim for possession of the auotion.purchaser in execution of a mortgage 
decree, 

A lessee from a mortgagor before the institution of the mortgage suit has 
an interest in theequity of redemption and oan redeem. Such a lessee can 
resist the claim for possession by the purchaser in execntion of a mortgage 
decree, only if he can establish that the lease in his favour was granted 
on the usual terms in the ordinary course of management. The burden of 
proving such plea is on him. 


Appeal by the Plaintiff, 


Suit for declaration of title to land, for declaration that 
certain entries in the record-of-rights were erroneous, for recovery 
of possession and for incidental reliefs. 

The husband of the first defendant executed a mortgage in 
favour of the plaintiff on the 27th January, 1886. The plaintiff 
in execution of his mortgage decree purchased the property 


2 


E. 


mortgaged to him. He alleged that during the pendency of the ~ 


mortgage suit, the mortgagor settled a number of persons who 
were defendants in this suit on different portions of the land 
and these persons later on had their names entered in the record- 
of-rights as tenants in occupation of the land. The Courts below 
dismissed the suit. | 


Babu Mohini Mohan Chatterjee for the Appellant. 
Babus Fogendra Nath Mukherjee and Bivaf Mohan 


. Mojumdar for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff 
in an action for declaration of title to land, for declaration that 
certain entries in the record-of-rights are erroneous, for recovery 
of possession and for incidental reliefs. The property originally 
belonged to the husband of the first defendant who executed 


- * Appeal from Appellate Deoree No. 2389 of 1909, against the decree of J. O. 
Twidell, Esq. District Judge of Bhagalpur, dated the llth J une, 1909,’ 
affirming that of Babu Lalit Kamar Bosu, Subordinate Judge of Monghyr, 
dated the 8th June, 1908, 


- 
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a mortgage in favour of the plaintiff on the 27th January 1886. publ 
The mortgagee sued to enforce his security on the 16th 1912, 


November 1898. The usual mortgage decree was made on the madan wohan Singh 
20th February 1899. The property was sold in execution 
and was purchased by the decree-holder on the 19th September m 
1904. Thesale was confirmed on the 22nd June 1905. The MOONIN J. 
case for the plaintiff is that, during the pendency of the mortgage 

suit, the mortgagor settled a number of persons who are now 

defendants in this action on different portions of the land and 

these persons later on had their names entered in the record-of- 

,Tights as tenants in occupation of the land. The plaintiff, 

therefore, prays for declaration of his title as purchaser at the 

mortgage sale and for ejectment of the defendants on declaration 

that they have acquired no valid interest in the disputed property. 

The Courts below have concurrently dismissed the suit. On 

behalf of the plaintiff, this decree of dismissal has been assailed 

on three grounds ; namely, frs¢, that such of the defendants as 

took settlement after the commencement of the mortgage suit 

and before its termination were affected by the doctrine of 

lis pendens ; secondly, that such of the defendants, if any, as took 

settlement before the commencement of the mortgage suit 

but after the grant of the mortgage, have acquired no valid title 

as against the mortgagee ; and, /:rd]y, that the Courts below 

have come to a conclusion, erroneous in law, upon the question 

of the true nature ofthe land, namely, whether it is kamat land 

as alleged by the plaintiff or raiyati land as alleged by the 

defendants. 


£. 
Rajkishori Kumari. 


. Insofar as the first ground is concerned, it is clear that 
such of the defendants as may be proved to have obtained 
settlement from the mortgagor after the commencement of the 
mortgage suit, are affected by the doctrine of As pendens, 
Section 52 of the Transfer of Property Act provides in very 
comprehensive language that during the active prosecution 
in any Court, having authority in British India, of a 
contentious suit in which any right to immovable property 
is directly and specifically in question, the property cannot be 
transferred or otherwise dealt with by any party to the suit 
‘Or proceeding so as to affect the rights of any other party 
thereto under any decree or order which may be made therein, 
except under the authority of the Court and on such terms as 
it may impose. It cannot be disputed that the grant of a lease by 
the mortgagor is a transfer of an interest in immovable property. 
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It cannot also be disputed that when a mortgagor grants such 
a lease after the institution of the mortgage suit, he, in any view, 
deals with the property in suit. If any authority is needed for 
an elementary proposition of this character, reference may be 
made to the cases of Debs Prasad v. Baldeo (1), Thakur Prasad v. 
Gaya Sahu (2) and Gaskell v. Durdin (3). It has been contended, 
however, on behalf of the defendants-respondents that they are 
raiyats in occupation of the land and cannot consequently be 
ejected, in view of the decision of a Full Bench of this Court 
in the case of Arad Lal Pakrashi v. Kalu Pramanik (4). 
In this case it was ruled that a raiyat who has been inducted 


into the land by a trespasser in possesion and who has accepted | 


settlement dona fide acquires a right to hold the land, within the 
meaning of section 5 of the Bengal Tenancy Act. This prin- 
ciple has been applied to cases of agricultural tenants who 
have been settled on land by a middleman who holds for 
a limited term ; and it has been ruled in Atal Chandra Rishi v 
Lakhi Narain (5) that an agricultural tenancy so created conti- 
nues in operation even after the expiry of the lease of the grantor. 
It was pointed out, however, in the case of Upendra Narain Bhatta- 
charya v. Protab Chandra Pardhan (6) that the principle enun- 
ciated in Ainad Lal Pakrasht v. Kalu Pramanik (4) is a great 
encroachment upon the ordinary rules of law and consequently 
should be applied with caution. Instances of cases where the 
Court has declined to extend the application of the doctrine in 
question will be found in 7onaó Aki v. Rakthuddin (7), Peary 
Mohun Mandal v. Radhika Mohun Hasra (8, and Kast Nawab 
Khoda v. Surendra Nath De (9). We are clearly of opinion that 
the principle should not be extended so as to affect the applica- 
tion of the doctrine of és pendens ; and section 52 of the Transfer 
of Property Act cannot be frittered away by the application of 
the doctrine recognised in Binad Lal Pakrashi v. Kalu Prama- 
nik (4) The defendants who obtained leases from the mort- 
gagor after the institution of the mortgage suit, are consequently 
not entitled to resist the claim of the plaintiff. 

In so faras the second ground is concerned, we have to 
consider the position of such of the defendants, if any, as 
obtained settlement from the mortgagor before the mortgage- 


(1) (1895) I. L, B. 18 All. 123. (5) (1909) 10 O. L. J. 55. 
(2) (1898) I. L, R. 30 All. 849. (6) (1903) 8 C, W. N. 820. 
(3) (1812) 3 Ball and Beatty 167. (T) (1805) 1 0. L, J. 808. 
(4) (1893) L L. B. 20 Calc, 708, (8) (1904) 5 C, L. J. 9 


(9) (1908) 5 C, L. J. 38, 
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suit was instituted but after the execution of the mortgage. It CIVIL, 
has been broadly contended on behalf of the appellant that a 1912, 


lease granted by a mortgagor after the execution of the mortgage, Wadan Mohan Singh 
in no way binds the mortgagee, and in support of this view, reli- i f. : 
ance has been placed upon the case of Uzir AI v. Moti Chand (1). Tenor Rumer 
It may be conceded, as was said by Lord Selborne in Corbett Mookerjee, J. 
v. Plowden (2), that ifa mortgagor, left in possession, grants a n 
lease without the concurrence of the mortgagee, (and for this 
purpose,it makes no difference whether it is an equitable lease 
by an agreement under which possession is taken or a legal lease 
by actual demise), the lessee has a precarious title, inasmuch as 
although the lease is good as between himself and the mortgagor 
who granted it, the paramount title of the mortgagee may be 
asserted against both of them. This doctrine appears to have been 
recognised in the cases of Uzir Ali v. Moti Chand (1), Chunnt 
v. Thakur Das (3) and Macleod v. Kissan (4). In our opinion, 
it cannot be disputed thata person taking a lease from a mort- a 
\ gagor after the mortgage, acquires an interest in the equity of 
redemption and can claim to redeem on that footing. But this 
principle, which was recognised in Radha Pershad v. Monohur (5), 
Kasumunnissa v. Nilratan Bose (6), Radhabat v. Shamrav (7), 
Raja Matathil Appu v. Kovamel Amina (8), and Raghunandan 
Prasad v. Ambika Singh (9) does not support the extreme conten- 
~ tion of either of the parties. The doctrine does not assist the 
appellant, because it does not justify the inference that a lessee 
from the mortgagor acquires no interest whatever in the property 
demised to him ; nor does it assist the respondent in his conten- 
tion that a lease of this character is always operative against the 
mortgagee. The true point of view was indicated in the observa- 
tion of Sir James Parke in bpe v. Briggs (10) that the mortgagor 
may be considered as acting in the nature of a bailiff or agent for 
the mortgagee. Consequently, if the mortgagor, after he has 
granted the mortgage, deals with the property in the usual course 
of management, the interest created by him may be rightly 
deemed operative against the mortgagee. An illustration of this 
view will be found in the case of Moreland v. Richardson (11), 
where a person took a mortgage of a chapel and burial 
ground. It was held that as the object of the burial ground is 


(1) (1905) 2 All. L. J. Bep. 294. (6) (1881) I. L. B. 8 Oalo. 79. 

(2) (1884) 25 Oh. D. 678 (681). (7) (1881) I. L. R. 8 Bom. 168, 

(8) (1875) I. L. R. 1 AIL 126. (8) (1896) I. L. R. 19 Mad. 151. 

(4) (1904) I. L. R, 80 Bom, 360 (269). — (9) (1907) I. L. R. 23 All. 679. 

(ë) (1880) L L. B 6 Calo. 817. (10) (1829) 9 Bar. and Cres, 245 (258). 
(11) (1857) 24 Beav, 88 
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to grant rights of burial, this being the mode in which such 
property is dealt with, the mortgagee was not entitled to disturb 
the graves of those who had been buried on the land, while the 
mortgagor continued to hold it. The same principle was 
recognised in Banee FPershad v. Reet Bhunjun Singh (1). 
As the case is very imperfectly reported, we have examined 
the record and ascertained the questions in controversy. The 
proprietor of an estate mortgaged it on the 12th March 1861. 
On the 7th July 1862, the mortgagor granted an tyara potta of the 
property for a term of ten years. The mortgagee subsequently 
sued the mortgagor alone, and got a decree; at the execution 
sale which followed, the property was sold on the 24th 
December 1863. The purchaser sued on the 12th March 1867 
to eject the lessee, on the ground that as he had acquired 
the property in the condition in which it was when mortgaged, 
the lease, which would otherwise run till the 7th July 1872, 
did not bind him. The Court of first instance overruled this 
contention as too broadly formulated, and held that as the 
mortgagor had in good faith granted the lease for a limited 
term on a fair and reasonable rent, the mortgagee or the 
purchaser in execution of his decree, could not repudiate it, 
specially as the mortgage deed did not prohibit the grant of 
temporary leases to middlemen or cultivators. On appeal, the 
District Judge affirmed this view and declined to accept the 
broad contention that leases of all descriptions granted by a 
mortgagor were void as against the mortgagee. On second 
appeal to this Court, Jackson and Mitter JJ. took substantially 
the same view. It cannot, however, be maintained, as was 
pointed out by Lord Justice Romer in Heynolds v. Ashby (2), 
that the mortgagor has anything like a general authority to deal 
with or affect the mortgaged property during his possession 
thereof. The true position thus is that the mortgagor in 
possession may make a lease conformable to usage in the 
ordinary course of management, for instance, he may create 
a tenancy from year to year in the case of agricultural lands or 
from month to month in the case of houses. But it is not 
competent to the mortgagor to grant a lease on unusual terms, 
or to alter the character of the land, or to authorise its use in a 
manner or for a purpose different from the mode in which he him- 
self had used it before he granted the mortgage. In the case before 
us, therefore, if there are any defendants who have obtained 


(1) (1868) 10 W. R. 325. (1); (1803) 1 K. B. 87 (102), 


Vor, XVIL] HIGH COURT. 389 


settlement from the mortgagor after the mortgage but before the OIVIL. 
commencement of the mortgage suit, they can resist the claim m 


ofthe plaintiff, only if they establish that the leases in their Madan Mohan Bingh 
favour were granted on the usual terms, in the ordinary course 
of management; such a plea, if established,—and, it must not ES 
be overlooked, that the burden of proof in this matter is Mowegets J. 
upon them—will furnish a complete answer to the claim of the ~ - 

plaintiff. We may observe in this connection that the plaintiff 

alleged that the land was kamat, that it had never before been 

let out to tenants but had always been cultivated by the 

proprietor by hired labourers or by his servants, and that the 

mortgagor designedly settled raiyats on the land with a view 

to prejudice, if possible, the position of the mortgagee. "These 

allegations must be kept in view, in the determination of 

the question, whether the settlements with the defendants 

were made in the ordinary course of management of the 

estate. The second ground urged on behalf of the appellant 

must therefore prevail. 


Bajkishori Kumari. 


In so far as the third ground is concerned, it must be con- 
ceded that the judgment of the District Judge is open to criticism, 
upon the question of the character of the disputed land. Section 
120 of the Bengal Tenancy Act lays down rules for determination 
of private lands of proprietors. The first sub-section formulates 
two tests to which a detailed reference is not necessary for our 
present purposes, because, as the District Judge has found, the 
case has not been brought within either of the two clauses. 
The appellant contends, however, that the provisions of the second 
sub-section of section 120 have been overlooked. That sub-section 
provides that in determining whether any land ought to be 
recorded as the proprietor’s private land, the revenue Officer (or 
the civil Court, as the case may be) shall have regard to local 
custom and to the question whether the land was, before the 
second day of March, 1883, specifically let as proprietor's private 
land, and to any other evidence that may be produced ; but 
shall presume that land is not ‘a proprietor’s private land until 
the contrary is shown. The District Judge has referred to the 
absence of evidence of local custom, but he does not specifically 
consider whether there is "any other evidence," as mentioned 
in sub-section 2 of section 120. The question of the true character 
of the land, must, therefore, be reconsidered, with reference to 
the terms of sub-section (2) of section 120, upon the evidence 
on the record. The third ground, consequently, prevails, 
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We may add that upon the question of the point of time 
1912, when each of the tenants defendants was settled on the land, 
Boost. dedi ^ , à " . 

Madan Mohan Singh the parties will be at liberty to adduce fresh evidence; such 


Rajkishori Kumari, evidence may be taken by the District Judge himself or taken 
— by the Court of first instance under his direction and submitted to 
Mookerjee, J. : MM ; 
TIR him with its finding thereon. 
The result is that this appeal is allowed, the decree of the 
District Judge set aside, and the case remanded to him for 
reconsideration. The costs of this appeal will abide the result. 
A. T. M. Appeal allowed ; case remanded. 
CRIMINAL REVISION. 
Before Mr. Fustice Holmwood and Mr. Fustice Imam. 
CESS), GANPUT RAI 
1912, | v. 
August, 18 KING-EMPEROR.* 


Petroleum Act ( VITI of 1899), Sece, 11, 15 (a )— Keaping in possession or trans- 
porting petroleum in emoon of the quantity allowed by law—- Principal, 
liability of, for illegal aots of agonis— Knowledge of principal, 


There is no provision in the Petroleum Act, as there is in the Excise 
-  Actand in the Motor Oar Act, which makes the principal responsible for the 
acts of his agents or servants, and nothing can be read into the law which is 

not to be found in the law, 

The prinoipal cannot, therefore, be held criminally liable for any illegal - 
act of his agent, specially in the absence of a finding that the principal knew 
of the transportation or keeping of petroleum by his agent in contravention of 

l the provisions of seotion 11 of the Petroleum Aot, and allowed such aots to be 
. done to his knowledge. . 

The only person that can be punished for such an act is the one who 
keeps petroleum or carries it about or puts more than (500 gallons) the statu- 
tory quantity &t one place. 


Rule obtained by the accused. 

Conviction under section 15(a) of the Petroleum Act. 
The facts of the case appear from the judgment. 
Babu Rajendra Prasad for the Petitioner. 

Babu Srish Chandra Chowdhury for the Crown. 


* Oriminal Revision No. 1081 of 1912, against an order of the Judicial 
Commissioner of Chota Nagpur on the 18th May 1912, affirming that of A. M, 
Rashad, Esq, Deputy Magistrate of Palamau, dated the 4th April 1913. 
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The judgment of the Court was delivered by 


Holmwood J.—We are of opinion that this rule must be 
made absolute upon the grounds on which it was issued. 

The law (Act VIII of 1899) lays down in section 11 
"No quantity of petroleum exceeding 500 gallons shall be 
kept by any one person, or on the same premises, or shall be 
transported, except under and in accordance with the conditions 
of a license granted under this act." 


Now, it is found that a person named Sheo Bhagwan who 
was an agent of the petitioner and also apparently agent of 


several other persons in the sale of patroleum imported or. 


rather transported (for we do not know how this petroleum was 
imported into this country) more than 150 tins at a time, and 
we are told that 150 tins is equal to the maximum allowed viz. 
500 gallons. If, therefore, Sheo Bhagwan transported more 
than 150 tins, he is guilty of transporting petroleum in 
contravention of the act. But we are unable to see that the 
principal Ganpat Rai is responsible for this unless there is a 
finding that he knew that more than i50 tins were being 
transported at one time on his license and allowed this to take 
place with such knowledge. Now, there is no finding to that 
effect. 


The agent Sheo Bhagwan seems to have been allowed to 
give «evidence and, of course, being himself the guilty person, 
he would naturally try to shift the blame on to his principal. 
He says that he did transport more than 150 tins for his principal 
at one time and despatched them in parcels of 150 gallons to the 
dealers. Í 


Still we are unable to say, there being no finding to that 
effect, that the petitioner was in any way responsible for this 
illegal proceeding. 

The second point depends upon the first and, as has already 
been decided by us namely that the petitioner cannot be held 
criminally liable for any illegal act of the said agent. There 
is no provision as far as we can see in this act, as there is 
in the Excise Act and in the Motor Car Act, which makes 
the principal responsible for the acts of his agents or servants 
and nothing can be read into the law which is not to be found 
in the law. 

As regards the third ground, we have already referred to 
that. It relates to the contention of the petitioner that Sheo 
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Bhagwan was agent for other firms as well as for the petitioner 
and that it is impossible for the petitioner to know how much 
petroleum was imported for his use and how much for that of 
the others. Itis argued by the learned vakil for the Crown 
that as Ganput Rai took commission or profit of one pice per 
tin on every tin sold, he must have been aware of how many 
tins were in the possession of his agent at one time. This does 
not seem to us to be at all a necessary conclusion. A stock of 
150 tins may be sold out gradually and be replenished from 
time to time and it is impossible for the absent principal to know 
whether at one time his agent had 150 tins on his behalf or 
on behalf of the other firms. Even though the Act provides a 
personal penalty, we think the only person that can be punished 
is the one who keeps petroleum or carries it about or puts more 
than 150 tins at one place. l 
For these reasons, the Rule must be made absolute and the 
convicton and sentence set aside. The fines if paid, must be 
refunded. | | | 
H. P. C. Rule made absolute. 


Before Mr. Fustice Carnduf and Mr. Fustice Imam. 
SUKNANDAN SINGH 


vU. 


KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1888), Sees. 35, 410, 411—Appeal— 
Sentences of sio months imprisonment passed simultancously and directed 
to run conourrentiy—Aggragate sentence, meaning of— Legislature, intention 
of— Presidency Magistrate, order by, 


Two sentences, each of six months' imprisonment passed simultaneously 
under section 35 of the Code of Criminal Procedure, and directed to run 
concurrently cannot be held to be, in the aggregate, a single sentence of 
one year’s imprisonment, and no appeal lies against an order of a Presidency 
Magistrate séntencing a person to undergo six months’ imprisonment on each 
of two counts under section 408 of the Indian Penal Code, of criminel breach of 
trust ag a servant, and directing the sentences to run coneurrently. 

The word “aggregate” in sub-section (8) of section 34 of the Code, connotes 
the combined effect of the different sentences passed; and if two concurrent 
sentences could properly be said to be aggregated in the sense of being merged 
together, the result of the so-called aggregation would be a single sentence of 
six months’ imprisonment. 

The intention of the legislature is that a person who is to suffer by being 
imprisoned for more than a certain period, six months in the case of a senteno? 
passed by a Presidency Magistrate, shall have the privilege of an appeal. 


* Oriminal Appeal No. 689, against an order passed by R. D. Ohaterjee, Esq. 5 
fifth Presidency Magistrate of Oalouta on the 13th August 1912. 
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If he fs, in fact, to be imprisoned for a shorter period, whether under one or two 
sentences, the privilege cannot and should not be extended to him, 

Appeal by the accused. 

Conviction of an offence of criminal breach of trust as a 
servant under section 408 of the Indian Penal Code and sentences 
of six months! rigorous imprisonment under each of three counts 
under that section but directed to run concurrently, 

The facts of the case material to this report were as follows: 

Accused Suknandan Singh was collecting Durwan in the 
firm of Kailash Chandra Dhur and Co. of No. 50, Canning Street. 
His duty was to realize the firm's money and credit the same, 
Accused was charged with embezzling three items ofi money 


collected by him in December 1911 and tried by the fifth 


Presidency Magistrate of Calcutta, who found him guilty and 
sentenced him to undergo six months’ rigorous imprisonment 
under each of the three counts under section 408 of the Indian 
Penal Code. 


— Mr. E. N. Chaudhuri and Babu Manmatha Nath Mukherjee 


for the Appellant. 
The judgment of the Court was delivered by 


Carnduff J.—Two sentences, each of six months’ imprison- 
ment, passed simultaneously under section 35 of the Criminal 


AProcedure Code of 1898 and directed to run concurrently cannot, 


4 


in our opinion, be held to be, in the aggregate, a single sentence 
of one year’s imprisonment. The word “ aggregate ” in sub- 
section (3) of the section connotes the combined effect of the 
different sentences passed ; and if two concurrent sentences could 
properly be said to be aggregated in the sense of being merged 
together, the result of the so-called aggregation would, we think, 
be a single sentence of six months’ imprisonment. The intention 
(which is to be gathered from, for example, section 411 of the 
Code) is that a person who is to suffer by being imprisoned for 
more than a certain period shall have the privilege of an appeal. 
If he is, in fact, to be imprisoned for a shorter period, whether 
under one or two sentences, we do not understand how the 
privilege can, or why it should, be extended to him. 

This appeal is therefore imcompetent and dismissed 
accordingly. i 


H. P. C 7 Appeal dismissed, 


39s 
CRIMINAL, | 
1912. 
Suknandan Singh 
t. 
King-Emperor. 


August, $8. 


r 


THE CALOUTTA LAW. JOURNAL. [Vàr. X VII. 


2 74 © 8 € 5 


BABURAM RAUT AND OTHERS. 
U. à ` E EB- 
KING-EMPEROR:* E 
das Penal Code (Act XLV of 1800), Seos. 148, 326, 149— Riotin) with 
deadly weapuns—Grievous hurt.— Private defence of person, right. of— 
(—— Findings, inconsistent — Ro-hoaring— Rule, construction of —Revision— Law; 
question of —J wrisdiotion. 
-If the findings of an appellate Court are inoonsistent with the E EE 
arrived at by that Court, that weuld only be a ground för re-hearing of the appeal, 
The question whether there is a right of private defence isa matter which 
qan be dealt with by the High Court as a pure point of law. i ss 
When & person grows orops on & piece of land which another. person .outs 
and carries away and stacks in a field of a third party without interruption and 
retires from the field and then the person growing the crops comes up in numbers 
armed with lathies, goraéas and other weapons, not to commit s premeditated 
riot but merely to take away the crops they are entitled to and not to use any 
foros unless. they are opposed or attacked, and, while so acting within their 
rights in collecting their own crops with a view to take them away, they. are 
attacked by the party of the person who stacked the crops,’ who were also y" 
similarly atmed, first, by olods of earth and, then, with spears, they have the right 
to defend their persons from an attack with olods and spears, an attack whioh 
reasonably causes app ehension that death will be the result, and‘ to cause any 
injury short of deat u l = 
Rute'obtained by the Accused Persons. oo 


Conviction for offences under sections 148- 149 and 326- 149, 
of the Indian Penal Code. a 

- The facts of the case: as found by the Sessions Judge on 
appeal were as follows : 

A body of men numbering forty or fifty on behalf of Nagina 
Raut carried to the corner of a field belonging to one Rambirich a 
wheat crop grown upon six bighas of land of which the possession 
is disputed between Nagina and Baburam. "This land is deara 
land and is about a mile from the field of Rambirich. The party of | 
Baburam also numbered some 40 or So men. Their village is. 
also about a mile from the lands in dispute and about half-a-mile 


from the field of Rambirich. After the crop had been moved ` 


from the field-where it was grown to the field of Rambirich, 
the party of Baburam came in force and attempted to 
remove the crop from the field of Rambirich ; while they +. 
wete removing it a fight took place between the party of 
Nagina and the party of Baburam—on both sides injuries. 
wére caused which were very nearly fatal. The party of Nagina 


* Criminal Revision No, 1018 of 1919, against an order of F. R. Roe, Esq., 
Seesions Judge of Patna, dated the 24th June, 1913, affirming an order of the t 
Deputy Magistrate of Qhapra, dated the 15th Maroh, 1912, 
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^as already been convicted by a final judgment sentencing them 'ÜRIMINAL, 
to six months! rigorous imprisonment ; the party of Baburam i912, 
has in the present proceeding been sentenced to the same Babar Raut 
punishment, . 


King-E: mperóri 


— one” 
Li 


: Baburam grew the disputed land. It is admitted that ee, 
Nagina' s party reached the corner of the field of Rambirich with- wes 
out-intérruption. 

` Nagina's party had actually deposited the crop in the field 
of Rambirich with the intention of making £A4a/fan there and 

-had retired before the party of Baburam arrived on the scene. l 
~ ^ Baburam’s party arrived and began to- collect a portion of 
the crop with the intention of taking it back to their own field ; 
they were iaterrupted by  Nagina's party. They were not 

‘attacked at- the place where the crop had been deposited for the 

- reason that there is a ditch 20 ft. deep between that place and the 

-kouse of Nagina’s party. - Nagina's party were able therefore 
only to throw clods across the ditch at Baburam’s party. On 

“being clodded in this way Baburam’ s party ‘retired along the 
southern side of the ditch, Nagina’s party following them upon 

_the opposite side'of the ditch. At the end of the ditch some fifty 
yards from the place where the crop had been deposited the 
two parties came together. -Hostilities at this point were com- 
menced by the throwing of spear by one of the Nagina's party 

pand upon the throwing of that spear a general fight ensued. 


Mr. Hug and Babu Surendra Kumar Bose for the Petitioners. 
Babu Atulya Charan Bose for the Crown. 
The judgment of the Court was delivered by 


Holmwood J.—This was a Rule calling upon the- District Avgust, 14. 
Magistrate of Saran to show cause why the convictions of the 
petitioners and the sentences passed upon them should not be set 
_aside on the ground that the said convictions of the petitioners 

_ are not maintainable on the findings arrived at by the learned 
. Sessions Judge. 

The Rule was perhaps not very happily worded, If the 
finding of the Sessions Judge is inconsistent with his conclusion 
‘that would only be a ground for re-hearing of the appeal. But. 
the real point in this case is whether on the findings of the Judge, 
.the petitioners had a right of private defence and are therefore 

, entitled to acquittal. This isa matter with which we can deal 
~ as a pure point of law. 

ET - Now, the facts which are admitted to have been- found by 
"thé lower Court are that Baburam grew the disputed crops, 
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Baburam, we may say, Js the principal man in the party of the 
accused. And Naginaisthe complainant and his rival. It is 
further admitted that Nagina's party went and cut the crops, and 
carried them away and stacked them in the field of Rambirich 
without interruption. They then retired from the field, After 
they had retired Baburam’s party came up and they consisted 
of 40 or 50 persons and apparently were also armed like Nagina’s 
party with /athtes, gorasas and other weapons. There is nothing 
to show, nor is there any finding that they intended to commit a 
premeditated riot. Their intention, so far as it can be gathered 
from the findings and from their conduct, was merely to take 
away the crops they were entitled to, and not to use any force 
unless they were opposed or attacked. Whether they would 
have been justified in attacking Nagina’s party after deliberately 
arming themselves while Nagina’s party were in possession of 
the crops is a matter which we need not decide here. They were 
clearly acting within their rights in collecting their own crops 
with a view to take them away. While they were doing so they 


were attacked by Nagina’s party first by clods of earth and then Í 


with spear, This, as might be naturally expected, resulted in a 
free fight and in that fight several of Baburam’s people were 
injured and 4 of Nagina’s party,-it is said, were nearly killed, 
What was the precise nature of their injury does not appear in 
the judgment. 

The learned Judge finds all these facts in favour of Babu- 
ram’s party, yet he finds that there was no right of private 
defence either of property or of persons. As we have already 
said we need not at this stage discuss the question of right of 
private defence of property inasmuch as no property was then 
attacked. But certainly Baburam and his party had the right 
to defend their persons from an attack with clods and spear—an 
attack which reosonably caused apprehension that death would 
be the result. For the object of Nagina’s party must have been 
to drive them away altogether from the kalian and in doing so 
if they resisted, it is clear that some of them would probably 
have been killed. They had therefore a right to defend their 
persons and to cause any injury short of death. That being so, 
the convictions and sentences, in our opinion are illegal and must 
be set aside. The rule is made absolute, the convictions and 
sentences set aside, and the accused persons will be acquitted 
and released, HE 
B.P.C. Rule made absolute ; convictions and sentences set aside, 
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Before Mr. Fustice Holmwood and Mr. Fusitce Imam. 
MANIK CHANDRA CHAKRABUTTY AND OTHERS 
v. 

PREONATH KUAR AND OTHERS. 


Oriminal Procedure Code (Act V of 1808), Seos. 145, 144— Immovable property 
dispute as to possession of—Joint possession—J/urisdiotion—Puja, kolding 
of, right of, one day inthe year, if a right to possession—Easement—Cons- 
irwotite conditional ypossession—Absolute continuing possession—Publio, 
if proper party-—Proceeding, 

"The public can not be made a party toa proceeding under section 146 of 
the Code of Criminal Procedure; if the public are declared to be in possession 
of any piece of land, then both parties to the dispute are inoluded in that 
term and the possession, therefore, is joint pOSERENOD and the jurisdiction of 
the Code under section 145 is ousted, 


Section 145 of the Code of Oriminal Procedure deals only with rights to 
absolute continuous possession of immovable property proceedings ; under that 
section are entirely without jrrisdiction unless they are directed to the decision 
of the absolute continuing possession of either party until whey nre ouated by 
the order of the civil Court, © 


A party who does not claim anything beyond the right to worship on one 
day in the year and the right to make due and proper preparations for :the 
holding of that worship, by erecting huta, erecting huts forthe purposeof holding 
the puja, cannot be admitted to a prooeeding under section 145 of the Code of 
Oriminal Procedure. ` 

Constructive conditional possession is not known to the Jaw; aright to be 
in possession for one day in the year or to take such steps as are necessary to 
prepare for the puja is in the nature of an easement and not in the nature of 
possession at all, 

When there {sa likelihood of a breach of the peace by a contemplated 
disturbance in such publio worship the Magistrate ought to take proceedings 
under section 144 of the Code and prohibit any person claiming either as pro- 
prietor or in any other capacity from interfering with the publio and with 
the publio's designated priest in conduoting the puja or in preparing for it, 


Rule obtained by the rst party to a proceeding under section 
145 of the Criminal Procedure Code, 
The facts of the case appear from the judgment. 
. Babus Atulya Charan Bose and Birbhusan Dutt for the 
Petitioners. 
Mr. K. N. Chaudhur: and Babu Manmatha Nath Mukerjee 
for the Opposite hens 


ig Oriminal Revision No, 907 of 1912, against aniorder ofithe Deputy Magis- 
trate of Howrah, dated the ‘11th May,912, deqlaring. ithea2nd party to be in 
possession under section 145 of the Oriminal Progedure Code, 
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The judgment of the Court was delivered by . ` 


Holmwood J.—This was a Rule calling upon the District 
Magistrate of Howrah and on the opposite party to show cause 
why the order passed under section 145, Criminal Procedure Code, 
should not be discharged on the grounds, firstly, that the public 
who claim the right of easement for one day in the. year cannot 
bea party to 145 proceedings, and, secondly, that constructive 
conditional possession is not known to the law. l 


-We are of opinion that this Rule must be made absolute on 
both the grounds on which it was issued. It is clear that if the 
public are declared to be in possession of any piece of land, then 
both parties to the dispute are included in that term and the 
possession therefore is joint possession and the jurisdiction ofthe 
Court under section 145 is ousted. But this is an academical 
question, The principal question is whether a party who do not 
claim anything beyond the right to worship on one day in the 
year and. the right to make due and proper preparations for the 
holding of that worship, by erecting huts for the purpose of- 
holding the puja can be admitted to puja proceedings under 
section 145 of the Code of Criminal Procedure which only deals 
with rights to absolute continuous possession of immovable pro- 
perty. What the learned Magistrate means by constructive 
conditional possession we cannot conceive. If he means their 
right to be in possession’ for one day in the year or to take such 
steps as are necessary to prepare for the puja that is in the 
nature of an easement and not in the nature of possession at all 
and this is what the seoond party themselves ask forin their 
petition. They say that the first party is likely to disturb them 
in their public worship on the last day of Baisakh, inasmuch as 
the first party claims the land to be his ancestral property and 
desires- to hold a private worship of his own apparently of the 
same Goddess Bhadrakali on that very day ; and they pray that 
considering the emergency af the matter the Magistrate may be 
pleased to take proceedings under {section 144 of the Criminal 
Procedure Code. And they rely upon the case of Belagal Rama- 
charlu v. Emperor (1). Now, had the Magistrate taken such pro- 
ceedings allthese troubles would have been avoided. He had 
only to prohi it any person claiming either as proprietor or in 
any other capacity from interfering with the public and with the 


 pubic's designated priest whose name wasigiven in-the proceedings 


(1) (1902) J, Ls R, :8 Mad. 471, 


- 
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in conducting this puja or in prepairing for it. This would have 
settled the whole dispute ; and this can easily be done: year after 
year, if it be necessary. The proceedings can be taken a month 
beforehand. It would be ample for all that is necessary to meet 
the ends of justice. But as we have already indicated proceed- 
ings under section 145 are entirely without jurisdiction unless 
they are directed to the decision of. the absolute continuing. 
possession of either party until they are ousted by the order of 
the civil: Court, We, therefore, make the Rule absolute and set 
aside the proceedings in the lower Court. Costs ordered will be 
refunded. 


E 


H, P. C. s Rule made absolute ; proceedings set aside. 


* 





APPELLATE CIVIL. | 
Before Sir: Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
a 50 07 "= Beacheroft. 
^" | RAM BAHADUR 
v. 
DUSURI RAM.* 
Debt— Promisory note—Qourt of Wards Act (LX of 1878), Seo, 10B— 


Document, non-production of, effect of—Original consideration Interest, 
 eontraot to pay, in writing—Oral evidenoe, admissibility of— Contract, 


when oan be looked ai—Etidenoe Aot (I of 1872), Seo 01— Damages in 


liou of interest, 


\ 


The right of a plaintiff as oreditor of a defendant ward remains unaffected 
notwithstanding the provisions of section 10B of the Court of Wards Act. 

Where a olaim is founded on the original consideration, it can be 
enforced, provided that the original consideration has not been merged 
in the bond or promissory note, The loan itself implies a promise to repay, 
and if the promissory note be treated merely as evidence of the loan, although 
such evidence may be exoluded by operatin of law, the plaintiff may gue on the 
original consideration. 
` -.When-the terms of contract for payment of interest werd rédüced to 
writing and the written instrument was excluded from evidence by reason of 
the provisions of section 10B ofthe Qourt of Wards Aot, oral evidence was 
not admissible under section 91 of the Evidence Act to prove the terms of 
contract The written instrument might be looked at for the purpose of 
showing that the terms of contract for payment of interest had been reduced 
to writing. Oral evidence might be given to show that the contract, asa 
rhatter of faot, was reduced to writing. 
^ * Appeal from Appellate Deoree No. 2888 of 1909, against the deoree of 
M. K. Deb, Esq. District Judge of Bhagalpur, dated the 17th July, 1909, 


affirming that of Babu Hem  Ohunder Mookerjee, Subordinate Jud f 
: Monghyr, dated the 12th February, 1909. ` : ee 


899 


CRIMINAL. 
1913, 


Manik Ohandra 
Chakrabutty 
‘ t. 
Preonath -Kuar. 


Holmwood, J. 


maa 


Hay, 3, 


THR OALOUTTA- LAW JOURNAL. [Vor, XVII. 


It is open toa Court to allow damages in lieu of intereat, 
AMohamaya v. Ram Khetawan (1i followed, 


Appeal by the Defendant. 

Suit for recovery of money. 

On the 14th September, 1906, the defendant borrowed from 
the plaintiff Rs. 1,100 and agreed to pay interest at the rate of 
2 per cent. per mensem. On the same date, he gave a promissory 
note duly stamped. In 1907, the Court of Wards assumed 
charge of tbe estate of the defendant. In compliance with notice 
issued by the Collector, the plaintiff preferred his claim, but did 
not produce the promissory note. On the 4th May, 1908, he 
brought this suit. The Courts below decreed the suit. 

Babu Ram Charan Mitra for the Appellant 

Mouii Syed Muhammad Tahir for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendant 
in an action for recovery of money. On the 19th September 
1906, the defendant borrowed from the plaintiff Rs. 1,100 and 
agreed to pay interest at the raté of two per cent. per mensem. 
On the same date, he gave a promissory note duly stamped. 
In 1907, the Court of W ards assumed charge of the estate of the 
defendant, and a notification was issued by which the creditors 
of the estate were invited to prefer their claims and to produce 
evidence in support thereof. The plaintiff preferred his claim, 
but he did not produce the promissory note before the Collector. 
On the 4th May 1908, he commenced this action for recovery 
of the sum advanced with interest thereon at the contract rate. 
The defendant in substance denied the loan. The Courts below 
have found upon the evidence that the loan has been proved 
and have accordingly made a decree in favour of the plaintiff. 
On behalf of the defendant, the decree of tbe District Judge 
has been assailed on two grounds; namely, //5/, that in view of 
the provisions of section IoB of the Court of Wards Act 1879, the 
promissory note was not admissible in evidence, nor was oral 
evidence admissible in proof of the claim ; and, secondly, that, 
in view of the provisions of section 91 of the Indian Evidence 
Act, oral evidence was not admissible in proof of the agreement 
to pay interest. 

In support of the first contention, reliance has been placed 
upon the cases of Ankur Chunder Roy v. Madhub Chunder 


(1) (1911) 15 0. L. J. 684. 
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Ghose (1), Prosunno Nath Lahiree v. Tripoora Soonduree Dabee (2), 
Sheikh Akbar v. Sheikh Khan (3), Vahappa v. Mahommed 
Khasim (4) and Potht Reddi v. Velayudasivam (5). Reference 
has also been made to the cases of Golap Chand Marwzree v. 
Thakurani Mohokoom Kooaree (6), Pramatha Nath Sandal v. 
Dwarka Nath Dey (7), Banarsi Prasad v. Fazal Ahmad (8), 
and Artshnajt v. Rajmai (9), with a view to distinguish them, as 
they appear at first sight to negative the argument of the 
appellant. In our opinion, the first ground urged by the 
appellant cannot prevail. 


Section 10B of the Court of Wards Act of 1879 provides 
that every creditor submitting his claim in compliance with the 
provisions of section 10A, sub-section (1), shall furnish, along 
with the written statement of claim, full particulars, and shall, 
within such time as the Court may appoint, produce all docu- 
ments which are in his possession, power, or control (including 
entries in books of account) on which he relies to support his 
claim, together with a true copy of every such document. If 
any document which, to the knowledge of the creditor, is in 
his possession, power or control, is not produced by him as 
required by sub-section (1), the document shall not be admissible 
against the ward, whether during the continuance of the 
management or afterwards, in any suit brought by the creditor 
or by any person claiming under him in respect of such claim. 
It is clear, therefore, from sub-section (3) of section 10B, that 
if a document in the possession of the creditor is not produced 
by him as required by sub-section (1), the document is not 
admissible in evidence as against the ward. It does not follow, 
however, that the effect of such omission on the part of the 
creditor is to destroy his rights. In fact the provision of section 
10A makes it reasonably plain that the right itself is not affected 
by the omission. Sub-section (2) of section 10A provides that if 
a claim is not preferred as provided in sub-section (1), notwith- 
standing any law or contract, decree or award to the contrary, 
it shall cease to carry interest from the date of the expiry of 
the period within which the claim was to be preferred. The 
omission to prefer a claim does not. consequently, operate to 
destroy the claim ; it would thus be wholly unreasonable to hold 


(1) (1873) 21 W. R. L (5) (1886) I. L. R. 10 Mad, 94. 
(2) (1876) 24 W, R. 88 (6) (1878) I. L. R. 8 Calc, 314. 
(B) (1881) I. L. R. 7 Calc, 956, (7) (1896) I. L R. 23 Calo. 851, 
(4) (1881) I. L, R, 5 Mad. 166. (8) (1905) I. L, B 28 All, 208. 


(9) (1899) I. L. B. 24 Bom, 861, 
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that the omission to produce evidence in support thereof operates 
to extinguish the claim. We must take it, therefore, that, not- 
withstanding the provision of section 10B of the Court of Wards 
Act, 1879, the rigbt of the plaintif as creditor of the defendant 
remains unaffected. 

It has been argued, however, by the learned Govern- 
ment pleader that as the promissory note is the foundation 
of the claim, the effect of the exclusion of the promissory note 
from evidence is substantially to make the claim inoperative and 
unenforceable. But this view is not supported by the cases upon 
which reliance has been placed. It was laid down by Lord 
Kenyon in Farr v. Price (1) that a plaintiff, having claimed upon 
a promissory note which is invalid for want of a proper stamp, 
is not debarred from claiming upon any ground of action which 
he can prove without the aid of the note; in other words, 
if the plaintif could give other evidence of consideration paid 
by him to the defendant, he would not be concluded from 
recovering by the fact of the defendant having given an improper 
promissory note for it. The same view was adopted in the 
case of Wilson v. Kennedy (2), where Lord Kenyon pointed 
out that it would be open to the plaintiff to sue on the original 
consideration and that if the defendant alleged that there was 
a.bar to the claim by reason of the promissory note being not 
properly stamped, such note would not be admissible in evidence, 
and so the plaintiff would be in a position to enforce his claim. 
A similar view was taken by Mansfield C. J. in Brown v. Watts (3), 
and in the earlier decisions in Farr v. Price (1), and TZyte v. 
Fones (4). The same doctrine was recognised in Crowe v. 
Clay (5), Griffiths v. Owen (6), Wain v. Batley (7) and Fames v. 
Williams. (8). But it is urged by the learned Government pleader 
that the decisions of this Court in the cases of Ankur Chunder 
Roy v. Madhub Chunder Ghose (9), Prosunno Nath Lahiree v. 
Tripoora Soonduree Dabee (10) and Sheikh Akbar v. Sheikh 
Khan (11), support his contention. It may be conceded that at 
first sight there does appear to be a conflict of judicial opinion 
upon this question ; but upon a closer examination of the cases, 
it will appear that they may be reconciled if we recognise the 


(1) (1800) 1 East 55, 5 R. R. 610. (8) (1808) 1 Taunt, 855. 

(2) (1794) 1 Esp 245. (4) (1788) 1 East ^82. 

(5) (1854) 9 Exoh 604 ; 96 R. R. 867. 

(6) (1844) 18 M. and W 58; 67 R. R. 510. 

(T) (1889) 10 A, and E 616; 60 B, R. 514. 

(8) (1845) 18 M, and W. 8328. (10) (1875) 24 W. R. 88... 

(9) (1878) 21 W. B, 1. . Q1) (881) I. L, R 7 Calo, 258, 
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principle that. the true question in cases of this character is, 
whether the promissory note has been taken in discharge of 
the claim or whether it is merely taken on account of the debt ; 
in other words, if the claim is founded on the original consi- 
deration, it can be enforced, provided that the original consi- 
deration, has not merged in the bond ‘or promissory note. 
Chenbasapa v. Lakshman (1). This in fact is the principle which 
was recognised by Sir Richard Garth in Shetkh Akbar v. Sheikh 
Khan (2) and by Sir Lawrence Jenkins in Artshnajt v. Karma! (3). 
In the case before us, the claim is substantially based on the 
original consideration ; when the promissory note was given, 
it did not furnish any additional security for theloan. The 
loan itself implied a promise to repay, and if the promissory note 
be treated merely as evidence of the loan, although such evidence 
may be excluded by operation of law, there is no good reason 
why the plaintiff shouid not be permitted to sue on the original 
consideration. On the whole, therefore, we are of opinion that 
upon the principle recognised in the cases of Pramatha Nath 
. Sandal v. Dwarka Nath Dey (4) and. Benarst Prasad v. Fazal 
Ahmad (5), the claim of the plaintiff may be sustained. The 
first contention of the appellant accordingly fails, 

In so far as the. second contention is concerned, it must, 
in our opinion, prevail. The terms of the contract for payment 
of interest were reduced to writing. The written instrument 
has been excluded from evidence by reason of the provisions 
of section 10B of the Court of Wards Act, 1879. It is clear, 
therefore, that under section 91 of the Indian Evidence Act, 
oral evidence was not admissible to prove the terms of the 
contract for the payment of interest. The learned vakil for the 
respondent has ingeniously suggested that as the instrument itself 
must be held inadmissible, there is no proof that the terms 
of the contract for payment of interest were reduced to writing. 
This argument is obviously fallacious. The written instrument 
. may be looked at for the purpose of showing that the terms 
of the contract for payment of interest had been reduced to 
writing within the meaning of section 91 of the Indian Evidence 
Act, or oral evidence may be given to show that the contract, 
as a matter of fact, was reduced to writing. We hold accordingly 
- that the claim for interest cannot be sustained. It is open to the 


(1) (1883) I. L. R, 18 Bom, 869. (8) (1899) I. L. R, 24 Bom. 861, 
(2) (1881) I. L, B 7 Oalc. 260. (4) (1896) I. L. B. 23 Calo, 851. 
(5) (1905) T, L, B, 28 All, 298. 
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Court, however, toallow damages in lieu of interest :. Mokamaya v. 
Ram Khelawan (1). 


The result is that this appeal is allowed in part and the 
decree of the District Judge modified. The plaintiff will have 
a decree for the principal sum together with damages in: lieu of 
interest at the rate of six per cent. per annum from the date of 
the loan to the date of realization. As regards the costs of 
the suit in the Court below, the order made by that Court will 
stand, but there will be no costs in this appeal. 


A. T. M. i Appeal allowed in an 
(1) (1911) 15 O, L. J. 684. 
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Vor, XVIIL] HIGH OOURT, 
Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. 
SUNDERMANI DEI 
" : 


GOKULANANDA CHOWDHURY." 


Guardianship— Guardians and Wards Aot (VIII of 1890), Sees. 7, 8, 11, 21— 
No notioe of application—Parsuns interested present—Pardanashin lady, if 
can be appointed gua: dian —CowrÜs duty in appointing guardian—Step- 
mother if can be guardian of person. 


Where an application for guardianship of the person and property was 
made by A, and one of the objectors to the application proposed that B should 
be appointed guardian, and the District Judge, without notifying the objector’s 
application under section 11 of the Guardians and Wards Act, appointed B : 

Held, that the absence of notification was not a fatal defect, as all the 
persons, interested in the matter of appointment of a suitable person as 
guardian, were present before the Court, and the suitability of that guardian 
was fully considered by the Court. 

Jaiwanti Kumri v. Gajadhar (1) distinguished, 

A Court in the matter of choosing a guardian of an infant is guided solely 
by the interesta of the ward. 

Johnstone v. Beattie (2) referred to, 

Itis notan inflexible rule of law that a pardanashin lady cannot be 
appointed guardian of the person and property of her infant son. 

Under the Mitakshara School of Hindu Law a step-mother is not an heir 
of her step son, l 

Laila Jotee Lall v, Musst. Dooranss Koar (3), Rama Nand v, Surgiani (4) 
and 7uhaldai Xumri v. Gaya Pershad (6) referred to. 

A step-mother, who though a minor at the date of the application 
attained majority at the time of the trial, was appointed in this case, guardian 
of the person of the adopted son, 


Appeal by the Petitioner. 


Application for appointment of guardian of person and 
property of the minor. 

One! Dayanidhi Patnaik died on the 8th August, 1908, 
leaving properties of considerable value. During the life-time 
of his first wife, Dayanidhi adopted a son in 1899. This adopted 
son was the minor in respect of whose person and property, 
application for guardianship was made by his step-mother, the 
appellant, on the 14th December, 1908. This application was 


* Appeal from Order No. 865 of 1909, against the order of L.O. Adami, 
Esq., District Judge of Cuttack, dated the 81st July, 1909, 


(1) (1911) 14, O.1L.7J. 296, I. L. R. 38 Cale. 788 ; 15 O. W, N. 616, 
(2) (1848) 10 Ol. and E. 42. 

(9) (1804) W..R. F.-B. Rul 178, B. L, B. Sup. 67. 

(4) (1894) 1. D. B. 16 AIL 291. 

(5), (1909) I. L. R. 37 Calo, 214 ; I4 O, W. N. 448. 
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opposed by two relations of her husband and another person. 
One of the objectors proposed that the respondent should be 
appointed guardian. It was found thatthe step-mother was a 


roinor at the date of the application but had attained majorty at 
the time of hearing. The District Judge appointed the respon- , 


dent guardian of the person and property of the minor. 

Babu Susil Madhab Mullick for the Appellant. 

Babus Brojo Lal Chuckerbutty and Hiralal Chuckerbutty 
for the Respondent. 

The judgment of the Court was delivered by 


Mookerjeo J.—Tlhis appeal is directed against an order 
appointing a guardian of the person and property of an infant 
under the Guardians and Wards Act of 1890. It appears that one 
Dayanidhi Patnaik died on the 8th August 1908, leaving 
properties, movable and immovable, of considerable value. 
During the lifetime of his first wife Dayanidhi adopted a son. 
The adoption took place in 1899, and the adopted son, by name 
Bangsidhar Patnaik, is the minor in respect of whose person 
and property the guardian has been appointed. After the 


` death of his first wife Dayanidhi took the appellant Sundarmoni 


Dei as his second wife in February 1908. The position of the 
family at the time of the death of Dayanidhi, therefore, was, 


'that he left a widow, a daughter and an adopted son. On the 


y4th December 1908, the widow applied to be appointed guardian 
of the person and property of the infant son of her husband. 
This application was opposed by two relations of her hnsband, 
Durga Charan Mohapatra and Sree Krishna Mohapatra, and 
also by one Lakshmidhar Mahanty. The objectors contended 
that the widow was herself a minor and was not competent as a 
pardanashin lady to take effective charge of the person and 
property ofthe infant. They also urgedthat the application in 
substance was not made dona fide in the best interest of the 
minor concerned. One of the objectors, Sree Krishna, also 
proposed that Babu Gokulanand Chowdhury a leading pleader 
of the Cuttuck Bar who was related both to the widow and 
to the minor should be appointed guardian. The Collector of the 
District also took action ‘under section 8, clause (6) of the 
Guardians and Wards Act and intimated to the District Judge 
his opinion that a guardian should be appointed and that the 
most suitable person available was Durga Charan Mobapatra. 
The position, therefore, was that the District Judge had before 
him an application by the widow for appointment of herself as 


* 
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guardian ; there was asuggestion by the Collector that Durga 
Charan should be appointed guardian ; there was also a proposal 
by one of the objectors that Babu Gokulanand Chowdhury 
should be appointed guardian. The District Judge took 
evidence and came to the conclusion that the mother should 
not be appointed, but that Babu Gokulanand Chowdhury was 
the best person to act as guardian of the infant. The learned 
Judge accordingly appointed him. Since the order was made, 
Babu Gokulanand Chowdhury has furnished security and has 
intimated his willingness to accept the position of a guardian. 
In the present appeal which has been filed by the widow, the 
order of the District Judge has been assailed substantially 
on two grounds ; namely, frsé, that Babu Gokulanand Chowdhury 
should not have been appointed guardian, as the provisions of 
sections 8 and 11 of the Guardians and Wards Act had not been 
strictly followed, and, secondly, that the application of the widow 
has been refused on grounds erroneous in fact and insufficient 
in law. 


In so far as the first contention is concerned, our attention 
has been invited to the provisions of the Guardians and Wards 
Act applicable to the matter. Section 7 provides that where the 
Court is satisfied that it is for the welfare of a minor that an 
order should be made appointing a guardian of his person or 
property or both, the Court may make an order accordingly. 
Section 8 then provides that an order under section 7 shall not 
be made except on the application of the person desirous of 
being or claiming to be the guardian of the minor or any 
relative or friend of the minor or the Collector of the District 
or otherlocal area within which the minor ordinarily resides 
or in which he has property, or the Collector having authority 
with respect to the class to which the minor belongs. Section IO 
defines the contents of an application under section 8 by a person 
other than the Collector. Section 11 then provides that if the 
Court is satisfied that there is ground for proceeding on the 
application, it shall £x a day for the hearing thereof and cause 
notice of the application and of the date fixed for the hearing to 
be served. On behalf of the appellant it has been pointed out 
that the present case does not fall within clause (a) of section 8, 
because there was no application by Babu Gokulanand Chowdhury, 
nor does clause (c) of section 8 cover the case, because there was 
no application by the Collector such as was entertained by the 
District Judge in conformity with the provisions of the Statute, 
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On behalf of the respondent, reliance has however been 
placed upon the petition of one of the objectors Sreekrishna 
Mohapatra, dated the 14th June 1909, in which it was suggested 
that Babu Gokulanand Chowdhury should be appointed 
guardian of the person and property of the infant, It has 
been contended that this petition of objection might be -treated 
in substance as an application by a relative or friend of the 
minor for the appointment of Babu Gokulanand Chowdhury as 
guardian. In answer it has been contended that if the 
application be treated in this manner, it ought to have 
been notified as provided in section 11, and it has been 
suggested that the failure to comply with the provisions of that 
section is a fatal defect which invalidates the proceedings of the 
District Judge. In our opinion, there is no substance in the 
contention of the appellant. As already stated, there was an 
application by the widow for the appointment of herself as guar- 
dian. There was also an application by a relation for the 
appointment of Babu Gokulanand Chowdhury as guardian. No 
doubt the application was not notified in accordance with section 
II, but that did not constitute fatal defect. The object of section 
11, isto bring the application to the notice of persons interested in 
opposing it. There is no room for controversy that all the 
persons interested in the matter of the appointment of a suitable 
guardian for the minor, were present before the Court, and the 
evidence shows that the question of the suitability of Babu 
Gokulanand Cowdhury as a guardian was fully considered by the 
Court. The case of Fatwantt Kumr: v. Gajadhar (1), where it 
was ruled that a guardian cannot be appointed without an 


` application under the Guardians and Wards Act, has no applica- 


tion to the case before us. In that case, the Court proceeded to 
appoint the Nazir as guardian though his name had not been 
suggested by any of the parties to the proceeding. We are, 
therefore, of opinion that the order of the District Judge has 
been made substantially in conformity with the provisions of the 
Act and cannot be set aside on any technical ground. 

In so far as the second contention is concerned, it has been 
argued that each ofthe three reasons assigned by the District 
Judge for the refusal of, the application of the widow is 
unsound. One of the reasons assigned is that the petitioner, as the 


step-mother, was the next heir, and it was consequently undesir= 


able that she should be appointed guardian of the person of the 
(1) (191I) 140 L. J, 228; I. L, B. 88 Calo, 783 ; 15 0. W, N, 476, 


Vor, XVII] , . HiídH court. 


infant. This view, it must be conceded, cannot be supported. 
Ás was pointed out by this Court in the cases of Lalla Foteelall 
v. Mussi. Dooranee Kooer (1) and Tahaldat Kumrt v. 
Gaya Pershad Sahu (2), and by the Allahabad High Court in the 
‘case of Rama Nand v. Surgtans (3), under the Mitakshara School 
of Hindu Law the step-mother is not the heir of her step-son. 
Consequently the applicant cannot be deemed disqualified on this 
ground. The second reason assigned is that the petitioner is 
herself a purdanashin lady and that the estate which is appar- 
ently of considerable value cannot possibly be effectively managed 
by her. No doubt, it cannot be laid down as an inflexible rule 
of law that a fpurdanashin lady should not be appointed 
guardian of the person and property of her infant son. But in 
the case before us, the circumstances show that in so far as the 
property of the infant is concerned, the petitioner cannot be 
appointed guardian, with any prospect of advantage to the 
infant; she is herself a young widow, and, the estate, if she is 
appointed guardian, must be managed on her behalf by her 
father. Her father, it has been pointed out, is in embarrassed 
circumstances, and it would, therefore, be not beneficial to the 
infant to place his estate practically in charge of the father of 
his step-mother. The third ground assigned is that the petitioner 
herself is an infant and is, therefore, not competent to be 
appointed guardian of the person and property of her infant son. 
The evidence as regards her minority points, we think, to the 
conclusion that the estimate ofthe age of the petitioner, as 
made.by the District Judge, is approximately correct. But it 
has been pointed out that even, in that view, the petitioner 
has now attained majority and that whatever disqualification 
might have existed at the time of the application, there is no 
disqualification at the present time. Our attention has also been 
drawn to section 21 of the Guardians and Wards Act which pro- 
vides that a minor is incompetent to act as guardian of any minor 
except his own wife or child or, where he is the managing member 
ofan undivided Hindu family, the wife or child of another 
minor member of that family. This clearly refers to the guardian 
of the person. In so far, therefore, as the question of the 
appointment of a guardian of the property is concerned, the 
District Judge was right in the view he took. The conclusion, 
.therefore, follows that the order of the District Judge, in so far 


(1) (1864) W. R F. B, Rulings 178 ; B, L, R. Sup. Vol, 67, 
(2) (1909) I. L, R. 37 Oalo. 914, 14 0, We N, 443, 
(3l (1804) I, L, B, 16 All, 221, 
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as it appoints Babu Gokulanand Chowdhury as guardian of the 
property of the infant, must be affirmed. In so far, however, as 
the District Judge has appointed Babu Gokulanand Chowdhury 
to be the guardian of the person of the infant, the order must be 
discharged. Section 21, it has been contended, is wide enough to 
cover the case of an adopted son, and the step-mother, even ifa 
minor, is competent to act as guardian of the person of the infant. 
There is much force in this contention ; see Rangudat v. Gopal (1), 
Lakshmi Baty. Shridhar (2). But even if the section was 
strictly construed, as the applicant has now attained majority, 
she is entitled to be appointed guardian of the person of the 
infant We are further of opinion that, in the circumstances of 
the case, it is for the benefit of the infant that he should not be 
separated from his step-mother and his sister, and he has plainly 
indicated his preference for the family circle, to which fact some 
weight must be attached: Æx Edwards (3). The effect of the 
appointment ofastranger asthe guardian of the person of the 
minor would be that he would be removed from the family ; but 
itis not desirable that the feeling between the step-mother and 
the infant son or between the sister and the brother should be 
estranged ; at the same time, there are advantages in family life 
which cannot be altogether ignored. The only question is 
whether suitable provision can be made for the education of the 
infant if the step-mother be appointed guardian of his person. We 
are of opinion that necessary safeguards may be provided by 


' suitable directions. We accordingly appoint the petitioner as 
. guardian of the person of the infant, as after all, the Court, in 


the matter of choosing a guardian of an infant, must be guided 
entirely by the interests of the ward [ PoAnstone v. Beattie (4).] 
We direct, however, that the infant should reside at Cuttack. A 
house will be taken for him and he will live with his mother and 
sister. As regards his education, suitable directions will be given 
by the District Judge. Possibly, the best course will be, as the 
estate is of considerable value, to appoint for him a tutor and to 
place him in one of the best schools in the town. It has been 
apprehended by the respondent that the infant may be removed 
from the town ; but we are assured by the learned vakil for the 
mother that the fears are groundless, At any tate, if the mother 
as guardian, does not carry out tbe direction ofthe District Judge, 
she will be guilty of contempt of Court and will be liable to 
removal from her office of guardian. 


(1) (1903) 5 Bom, L. R. 543. (8) (1747) 3 Atk, 619, 
(3) (1808. T, I4 B, 8 Bom. 1. (4) (1843) 10 Ol, and Fy 4d, 
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The result is that this appeal is allowed, in part; the order 
of the District Judge in so far as the appointment of Babu 
Gokulanand Chowdhury as guardian of the property is con- 
cerned, is affirmed ; but in so far as the guardianship of the 
person is concerned, the order is varied and the mother is 
appointed such guardian. There will be no order for costs for 
any party other than Babu Gokulanand and the mother who as 
guardians will be entitled to their costs out of the estate of the 
infant. Lt 
A. T. M. | Order varied. 


Add Sir Asutosh Mookerjee Knight, Judge, and Mr. Fustice 
Beachecroft. 
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Leass— Grazing purpoto— Agrioulture—- Horticulture —Oultivation— Bengal Ten- 
anoy Act (VIIIof 1885), Seo 6, Bub-sao. (2 )J— Ambiguous Grant, 


The term ‘dgriculture’ is of wider import than the term cultivation. 

In order to bring & lease for the purpose of grazing within the meaning of 
sub-section 2 of section 6 of the Bengal Tenancy Act, it is necessary to prove 
that the grazing was in relation to cultivation which is the primary purpose for 
which a raiyat acquires the right to hold land The mere circumstance that a 
considerable portion of the land comprised in the tenancy was let out for the 
purpose of grazing is not conclusive upon the question, whether the lessee has 
or has not acquired the status of a palyat. 

The term ‘horticulture’ means the cultivation of a garden or the science of 
cultivating or managing s agarden, including growing flowers, fruits and 
vegetables. If a lease is for the purpose of gathering fruits from the trees on 
the land, the lease is not for horticultural purposes. 

When immediately or shortly after a lease was granted, the lessee, without 
any objection on the part of the landlord, took to cultivation and as a matterof 
fact brought a portion of the land under tillage, the land was held to have 
been granted for the purpose of cultivation, 

When the terms of a grant are ambiguous, reference may properly be made 
to the conduct of the parties to determine its true nature, 


Appeal by the Defendant. 

Suit for ejectment. 

The case for the plaintiff was that the tenancy in favour of 
the defendant was created on the 8th January, 1890, for a term 
of 15 years, that upon the expiry of the term he did not vacate 


* Appeal from Appellate Decree No. 1806 of 1909, against the decree of 
F. S. Hamilton, Esq,, District Judge of Purnea, dated the 6th July, 1909. 
affirming that of Babu Krishna Sahay, Munsiff of Purneah, dated the 22nd 
December, 1908 
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the land and that he was therefore liable to ejectment, On the 
27th May, 1904, the plaintiff attempted to serve a notice: to quit 
upon the defendant under section 45 of the Bengal Tenancy Act, 
but the service was not proved. The suit was brought more 
than 6 months after the expiry of the term. The case for the 
defence was that he acquired a right of occupancy in the land. 
The case for the plaintiff on the other hand, was that the 
incidents of the tenancy were governed by the Transfer of 
Property Act. The suit was decreed by the lower Courts, 

Babu Mohendra Nath Roy and Moulvi Muhammad Mustafa 
Khan for the Appellant. — 

Babu Fogendra Nath Mukherjee and Moulvi Syed Muham- 
mad Zahtr for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.— This is an appeal on behalf of the defendant 
in an action in ejectment. The case for the plaintiffs is that 
the tenancy in favour of the defendant was created on the 
8th January, 1890 for a term of 15 years, that upon the expiry 
of the term he has not vacated the land and that he is conse- 
quently liable to be ejected as a trespasser. On the 27th May, 
1904, the plaintiffs attempted to serve a notice to quit upon 
the defendant under section 45 of the Bengal Tenancy Act; 
the service of that notice, however, has not not been proved, and 
as the suit has not been commenced within six months after the 
expiry of the term as provided in section 45, no further reference ` 
need be made to the provisions of that section. The only 
question in controversy is, whether the defendant is liable to be 
ejected as a trespasser. The case for the defence is that he has 
acquired a right of occupancy in the land and is not liable to be 
ejected. The case for the plaintiffs, on the other hand, is that the 
incidents of the tenancy are governed by the Transfer of Property 
Act and that the defendant is consequently liable to be ejected 
upon the expiry ofthe term. Hence the question reduces to this, 
what is the status of the defendant under the lease of the 
8th January, 1890. The lease recites that there was a dispute 
between the plaintiffs and the defendants in respect of two parcels 
of land, that with regard to one of these, the settlement autho- 
rities had decided in favour of the defendant, whereas with regard 
to the other there had been a decision in favour of the landlords. 
The tenant, therefore, agreed to take a lease of these two parcels of 
land for a term of 15 years. In respect of the first parcel situated 
in mouza Chauka he agreed to pay at the rate of Rs. 11 a year and 


* 
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it was described as chart raman land, that is, open land used 
for agricultural purposes. In respect of the other parcel situated 
in mouza Sighia Bhogta, the defendant agreed to pay rent at 
the rate of Rs. 31 a year and the land was described as chart 
raman land, fait garden land and garden. The contention on 
bebalf of the defendant is that the first parcel was taken for the 
purpose of grazing cattle and the second parcel was taxen partly 
for the purpose of grazing cattle and partly for a garden, and, 
that, consequently, under the provisions of the Bengal Tenancy 
Act, he has acquired a right of occupancy in both the parcels. 
‘In so far as the grazing land is concerned, reliance has 
been placed upon the cases of Fitzpatrick vw. Wallace (1), 
and Latfar Rahaman v. Forbes (2). In so far as the garden 
is concerned, reliance has been placed upon the case of Hurry 
Ram v. Nursingh Lal (3). On behalf of the plaintiffs respon- 
dente, it has been argued, in answer to this contention, that there 
‘was no lease for any horticultural purpose, that the tenancy was 
created for the purpose of enabling tbe lessee to gather fruits 
from the trees on the land, and that in respect of the pasture, 
the tenant was entitled merely to take away the grass and that, 
consequently, he was not in the position of a raiyat within the 
meaning of the Bengal Tenancy Act. 

Now in so far as the case of Fitzpatrick v. Wallace (1) is 
concerned, it seems to have been held therein by Mr. Justice 
Norman that,as a right of occupancy can be gained in land 
used for breeding and grazing cattle, a similar right may be 
acquired in land used for grazing horses. In the case of Latifar 
Rahaman v. Forbes (2), Mr. Justice Doss broadly laid down 
that under Act X of 1859 a right of occupany can be gained 
in land used for breeding and grazing cattle and also in land 
used for grazing horses and that the law has not in this.respect 
been changed by the Bengal Tenancy Act. We are of opinion 
that these propositions are too broadly formulated. Sub-section 
2 of section 5 of the Bengal Tenancy Act lays down that 
“raiyat” means primarily a person who has acquired a right 
to hold land for the purpose of cultivating it by himself or by 
members of his family or by hired servants or with the aid 
of partners and includes also the successors in interest of persons 
who have acquired such a right. This is followed by an 
explanation to the effect that where a tenant of land has the 


(1) (1869) 11 W. B, 231, (2) (1909) 14 C, W. N. 872. 
( (1803) I. L. R. 21 Calc. 19. 
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OIVIL, right to. bring it under cultivation, he shall be deemed to have 
191.. acquired a right to hold it for the purpose of cultivation, 
ndn i i it for th i 

'Hedayet Ali notwithstanding that he uses it for the purpose of gathering 


the produce of it or of grazing cattle on it. This explanation 
plainly.indicates that the user of land for the purpose of gathering 
Mooherjee, J. > produce on it, is not equivalent to bringing it under cultivation 
n within the meaning of section 2. In our opinion, where land 
has been let out for the purpose of grazing cattle on it, the 
lessee.inay be a raiyat, if the grazing is ancillary to cultivation. 
It is conceivable that cattle may have to be grazed for à purpose 
entirely independent of cultivation, It cannot be affirmed that 
a lessee who takes land for grazing cattle on it, without any 
connection with cultivation, is a raiyat within the meaning 
‘of sub-section 2 of section 5. The appellant has contended, 
on the authority of the decision in Umrao Bibi v. Syed Mohamed 
Rojabt (1), that, broadly speaking, the provisions of the Bengal 
Tenancy Act are applicable to agricultural tenancies, whereas 
the provisions. of the Transfer of Property Act are applicable 
to non-agricultural tenancies and that the term ‘cultivation’ as 
used in section 5 of the Bengal Tenancy Act; is equivalent to 
agriculture. . In.this connection, our attention has been invited 
to the case of King-Emperor v. Alexander Allan (2). We are 
of opinion, however, that the term ‘agriculture "is of wider 
import than the term ‘cultivation.’ It is pointed out in the 
Oxford Dictionary that ‘ agriculture’ means the science or art of 
cultivating the soil including the allied pursuits of gathering 
in the crops and rearing live stock, tillage, husbandry, farming 
(in the widest sense) ; “cultivation,” on the other hand, is defined 
in the Oxford Dictionary as meaning the tilling of land, 
tillage, husbandry. Itis obvious, therefore, that ‘agriculture’ 
has a much wider import than ‘cultivation.’ Consequently, a 
purpose may be connected with agriculture but not necessarily 
ancillary to cultivation. In our opinion, in order to bring a- 
lease for the purpose of grazing within the meaning of 
$ub-section 2 of section 5 of the Bengal Tenancy Act, it is 
necessary to prove that the grazing was in relation to cultivation 
whichis.the primary purpose for which a raiyat acquires the 
right to hold land. It follows that the mere circumstance that a 
considerable portion of the land comprised in the tenancy now 
under consideration was let out for the purpose of grazing is not 
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conclusive upon the question, whether the defendant has or. 
has not acquired the status of a raiyat, If, as a matter of fact, 
the grazing was in relation to agriculture and if, immediately or 
shortly after the lease had been granted, the tenant grazed cattle 
on the land as subsidiary to agricultural pursuits, the inference 
would legitimately follow that the lease was for agricultural 
purposes and was granted for a purpose subordinate to that of 
cultivation. Ifthat is established, the tenant may very well 
claim to have acquired the status of an occupancy raiyat. 
A similar distinction, it may be observed, has been drawn in the 
determination of the question, whether a right of occupancy 
may be acquired in a tank ; the test to be applied is, whether the 
grant is subsidiary to agricultural pursuits, or is merely for the 
purpose of rearing and catching fish. S1d00 v. Gopal (1), 
Mahananda v. Mongala (2) and Niaht Krishna v. Ram Doss (2). 
In so far as the garden land is concerned, which includes 
only a small portion of the land comprised in the tenancy, it was 
laid down in the cases of Chowdhry Khan v. Gour Fana (4) and 
Kalee Kishen Biswas v, Sreemutty Fankee (5) that where land 
has been let out for horticultural purposes, the lessee may 
acquire an occupancy right therein. The same view has been 
subsequently taken inthe case of Hurry Ram v. Nursingh Lal (6). 
Here, again, it must be pointed out that horticulture means 
the cultivation of a garden or the science of cultivating or 
manaping garden, including growing flowers, fruits and vegetables, 
If the lease was for the purpose of gathering fruits from the trees 
on the land, it cannot be affirmed that the lease was for horticul- 
tural purposes, This distinction is pointed out in the judgment of 
a Full Bench of the Agra High Court in the case of Goor Dral v. 
Ram Dutt (7). In so far, therefore, as the garden is concerned, 
the position is that we have not sufficient materials to decide 
whether the defendant has or has not acquired a right of 
occupancy therein. The defendant appears to have adduced 
some evidence in the Court below to prove that he has for many 
years actually cultivated a portion of the land comprised in the 
tenancy. The Courts below have not come to any finding 
upon this matter. If it is established that immediately or 
shortly after the lease was granted, the defendant, without any 
objection on the part of the landlord, took to cultivation and 


(1) (1873) 19 W. R. 200. (4) (1865) 2 W. R. Act. X ruling 40. 
(2) (1904) I. L. R 81 Calc, 939. (b) (1887) 8 W. B 260. 
(8) (1878) 20 W. B. 841, (6) (1898) I L. R. 21 Calo. 19, 
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CHE as a matter of fact brought a portion of the land under tillage, - 
1912, the inference would legitimately follow that the land was granted 
Hp for the purpose of cultivation. When th f 
Hedayet Ali or purp uitivation. en tbe terms of a grant are 


ambiguous, reference may properly be made to the conduct of 
the parties to determine its true nature. Ramdayal v. Midnapur 
Mookerjes, J. —— Zesnindary Co., Ld. (1), Promotho Nath v. Nilmani (2). Under 
these circumstances, we are of opinion that the findings contained 
in the judgment of the District Judge are not sufficient for the 
disposal of the case. 

"The result is that this appeal is allowed, the decree of the 
District Judge set aside and the case remanded to the Court of 
first instance in order that the question of status of the defendant 
may be determined with reference to the points indicated in 
this judgment. The Court will take such additional evidence 
as may be adduced by the parties. The costs of this appeal will 
abide the result. 

A. T. M. Appeal allowed : case remanded. 
(1) (1910) 15 0. W. N. 268, (2) (1811: 15 C W. N, 902, 
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Under sub-rule (2), of Rule 4 of Order 47 of the Code of Qivil Procedure, 
notice of the application for review should be served on all the defendants, 
whether contesting or not. Service of notice on the contesting defendants 
alone is not sufficient, 

It is not open to a Court, after deciding a matter before it on the authority 
of one ruling of the High Court, to review that order on the basis of another 
ruling of equal authority, specially when that latter ruling was not before it 
when it passed its previous order. If, in the opinion of the Court, there is a 
confliot of authority the proper course for the Oourt is to leave it to the parties 
to seek their proper remedy in the High Court. 

; Yi" 8 from Orders Nos. 516 and 517 of 1910, and Nos. 822, 393, 824 and 
25 y 


land Rules Nos, 4673 and 4674 of 1910, “against the orders of Babu 
Asutosh Sircar, Subordinate Judge of Khulna, dated the 15th November 1810, 
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The Court is bound by the provisions of the law laid down in order 47, 

Rule 1 of the Code of Civil Procedure, in the matter of granting a review and 
i- it has no inherent power to review its order even when the ends of justice, in 
its opinion, demand it. 

Where plaints presented before the revenue officer, were transferred under 
the proviso to section 105 of the Bengal Tenanoy Act for trial to the olvil 
Court, the latter was not bound to confine itself to the reliefs which could be 
granted by the revenue officer. 

It is the duty of the civil Court on the factsof the oase before it to deter- 
mine under the provisions of section 7 of the Qourt-feeg Act, what is the 

x. proper institution fee to be paid on the plaint filed under section:;106 of the 
Bengal Tenancy Act. The question is to be decided on the facta of each oase. 

Sreenath Chandra Pramanic v. The Secretary af State (1) followed. 

Satis Chandra Gir v, Gopal Chandra Rai (2) explained and distinguished. 

In the case of a suit brought before a revenue officer under section 106 of 
the Bengal Tenancy Act and claiming those reliefs only provided by that section, 
the institution fee would be that provided in Ol. iii, Artiole.17 of the seoond 
schedule of the Court-fees Act, 

E .‘is Chandra Gir v, Gopal Ohandra Rai (2) referred to, 

T »Notifieation of the Looal Government under the provisions of section 35 
of the Court-fecs Act, No 1897F, dated the 28th March 1911, published at p. 222, 

Part I of the Gazette of India 1911 cannot be regarded as an authority binding 
on a civil Court in the exercise of ita powers under section 7 of the Court-fees 
Act any further than as pointed out above. 
ven if no appeals against the orders granting the reviews lay in these 
o oases being before the Court, could be dealt with under the High 
| powers under section 115 of the Code of Civil Procedure 
tion 12 of the Court-fees Act. 


f the Defendants. 
of entries in the Record of Rights and 









s of the case appear fully from the judgment. 
r. S. P. Sinha, Babus Debendra Nath Ghose, Narendra 
" Chandra Bose and Charu Chandra Biswas for the Appellants. 
Babus Dwarkanath Chakravarty, Tarak Chundra Chakravarty 
and Biraj Mohan Maujmdar for the Respondent. C. A. V, 
The judgment of the Court was delivered by 


Brett, J.—Théie six appeals are against the order of the 
Subordinate Judge -f Khulna, dated the rsth November rgro 
granting applicatio^s to review orders previously passed by him 
on the 27th September last. Six plaints were filed by the 
present respondents on the 21st April 1909 before the Settle- 
ment Officer of Satkhira, District Khulna, praying for the 
following reliefs : 


a) (1909) 11 0. L. J. 168. (2) (1810) 12 C L. J. 688. 
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1. tbat decrees be passed declaring that the plaintiffs have 
a rent-free right under a /a:zdad in the lands specified in each 
plaint and a right acquired by adverse possession. and that they 
are not assessable with rent ; 

2. that decrees be passed for correction of the entries 
illegally and erroneously made in the Khewat in respect of the 
aforesaid lands ; j 

4. that the costs of the cases may be awarded to the 
plaintiffs and, 

4. that the plaintiffs may get such other reliefs as they 
may be entitled to. 

The principal suit was valued at Rs. 6,810 and the others at 
smaller sums, 

These six suits were all transferred by the Settlement 
Officer to the Court of the Subordinate Judge, Khulna, for trial. 

All of the plaints were engrossed with Court-fee stamps of 

| Rs. 10 only as falling within the provisions of clause iii of Art. 

17 of Sch. II of the Court-fees Act, 1870, as being suits to 
obtain declaratory decrees where no consequential relief was 
prayed. 

Objection was taken by the defendants that the plaints were 
insufficiently stamped, it being contended that as in each 
consequential relief was sought as well as a declaratory deg 
came within the provisions of Clause C., sub 
section 7 of the Court-fees Act, and were , 
tion fee in each according to the amov 
sought was valued in the plaint. The AA 
allowed by the Subordinate Judge on th. p^ 
Iie held that an ad valorem fee must be KA “a, ry 
suit and directed the plaintiffs to supply t. E^ 
seven days from the date of the order. E Ao 0 

Applications for review under Order 47, ^ 
Procedure Code were put in by the plaira, Oy 









Lol 
LI 


: €, È j^ 
apparently within the seven days' grace given. » M % E. / 
On the 1sth November 1910 the Sui, ^W, ge 
granted the applications for review in all the cas ected 
that his order of the 27th September 1910 should b. Aarged. 


In dealing with the applications the Sube, ate Judge 
gave, as his reason for setting aside his order of thc ,7th Septem- 
ber 1910, that it had been passed relying principally on the 
ruling of this Court in the case of Sreenath Chandra Pramanic 
v. The Secretary af State for [nata in Council (1) but that it had 

(1) (1908) 11 O. L, J. 158, ° 


2 
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been pointed out to him that this decision had been dissented 
from by a subsequent decision of this Court in the case of Satis 
Chandra Gir v. Gopal Chandra Rat (1), and that one of the 
dissentient Judges was one of the Judges who had delivered the 
previous judgment. He was of opinion that the later decision 
had ruled that a suit under section 106 of the Bengal Tenancy 
Act was a suit for a declaratory decree, that Rs. 10 was 
the Court-fee payable in all such suits. In reply to the 
objection raised that this was not a good reason for review under 
the provisions of Order 47, Rule 1 of the Civil Procedure Code 


` he remarked that “apart from tbe Court's inherent powers to 


review its order when the ends of the justice demand it, it has 
not been shown to my satisfaction that I would be acting con- 
trary to law in the way of reviewing the order that is 
complained of in the present instance." 

Another objection was also raised that notices of the appli- 
cations had not been served on all the defendants in the suits, 
as required by Order 47, Rule 4 of the Civil Procedure Code. 
The Judge however refused to allow it holding that, as only 
those defendants who opposed the applications had contended 
that the plaints were not sufficiently stamped and the other 
defendants had never appeared or pressed the objection, and 
as the applications for review were made in opposition to the 
contending defendants alone it was sufficient that they were 
served with notices of the applications for review. 

The present appeals are against the orders of the Subordinate 
Judge in all the suits. 

The main facts taken in support of the appeals are as 
follows : 

(1) that the grounds on which the review in each case was 
granted do not come within the purview of Order 47, Rule 1, 
clause 1 of the Code of Civil Procedure ; 

(2) that the present cases are distinguishable from the case 
of the Satis Chandra Gir v. Gopal Chandra Rat (1), on which 
the Subordinate Judge has relied, —because those cases are being 


tried by a regular civil Court and not as in that case by a 


revenue officer ; 
(3) that in the present cases consequential relief was sought 
and 
.(4) that the applications for review- should not have been 
granted without service of notices on all the parties to the suits 


as required by Order 47, Rule 4 of the Code of Civil Procedure, 
(1) (1910) 12 O, L, J. 688. 


419 


OIVit. 
1013, 
mtr 
Chandi Charan Laha 
t. 
. Monoranjan, 


Brett, J. 


420 THE CALOUTTA LAW JOURNAL [Vor. XVII. 


‘OIVIL, For the respondents on the other hand a preliminary objec- 
- 1913. tion to the competency of the appeals is taken under Order 47, 
Ghandi Oharan Laha Rele 7 clause I in all the cases en the ground that the orders 3 
vo granting the review were not in contravention of the provisions . 
Monoranjan, 
aces of rules 2 and 4 of the same Order. 
Brett, J. In the present cases it is admitted that notices were not 


served on some of the defendants in the suits. Sub-section 2 
of rule 4 provides that such notice shall be served as a necessary 
"preliminary to the grant of the order for review, and there is 
‘in it no restriction that the notice need be served only on the 
opposing defendants, who had appeared when the order was 
passed which it is sought to review. The Subordinate Judge 
‘was therefore in error in holding that the service of notices on 
the contesting defendants alone was sufficient and in rejecting 
the objection taken before him when the review was granted. 

However even if in the present cases no appeals lay we are 
-of opinion that as the cases are before us we should proceed to 
deal with them under our revisional powers under section IIS 
of the Code of Civil Procedure and under clause II of section 12 
of the Court-fees Áct. 

. Dealing now with the first point taken on behalf of the 
appellant we are of opinion that the ground on which the J 
Subordinate Judge has granted the review of his previous order 
isnot one falling within the provisions of Order 47, Rule 1 
of the Code of-Civil Procedure. The later decision of this Court 
on which he has relied was not before him when he passed his, 
previous order and it was not open to him after deciding the 
matter before him on the authority of one ruling of this Court 
to review that order on the basis of another ruling of equal 
authority. Ifin bis opinion there was a conflict of authority his 
‘proper course was to leave it to the plaintiff to seek his proper 
remedy in thisCourt. The view taken by the Subordinate Judge 
of the inherent powers of his Court is not sound. In the present 
instance he was bound by the provisions of the law laid down 
in order 47 rule 1 of the Code of Civil Procedure. __ 

The second point taken on behalf of the appellant is also 
in our opinion sound. The present case is distinguishable from 
the case of Satis Chandra Gir v. Gopal Chandra Rat (1), and 
that case was also distinguishable from the previous case of 
Sreenath Chandra Pramanic v. The Secretary of State for Indta 
in Connctl (2) with which the Subordinate Judge held it to be 


in conflict. 
(1) (1910) 12 C. L, J. 688 12; (1809) 11 C. L. J. 168. 


ved 
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Section 106 of the Bengal Tenancy Act requires that all suits dien 
under that section shall be instituted before the revenue officer 1918, 
within 3 months from the date of the final publication of the record Ohandi Oharan Lal 
of rights under sub-section 2 of section 103A of that Act: and | M l 

; : . i Monoranjan, 
section 107 provides that a note of all disputes decided under NE: 
section 106 by a revenue officer shall be made in the record-of- Brett, J, 


rights finally published under sub-section 2 of section 103 of the 
Bengal Tenancy Act, and such note shall be considered part 
of the record. The suit brought by Sreenath Chandra Pramantic 
v. Lhe Secretary of State (1), was instituted in the Court of a 
Munsiff and there is nothing to show that it was instituted within 
3 months of the final publication of the record-of-rights. 
There is no procedure provided in the Act by which the decision 
of the ordinary civil Court in such a case can be certified to a. 
revenue officer or directing that he should take action on it 
without an application being made to him by the successful 
party, in such circumstances it is the duty of the civil Court 
on the ‘facts of the case before it to determine under the 
provisions of section 7 of the Court-fees Act what is the proper 
institution fee to be paid on the plaint. No general rule 
governing all the cases’ can be laid down, but the question 
‘must be decided on the facts of each special case. This 
circumstance, we may observe, dóes not appear to have been 
presented for consideration before the Judges who decided the 
case of Satis Chandra Gir v. Gopal Chandra Rat (2). 

In the cases before us though the plaints were presented 
before the revenue officer, that officer proceeding under the 
proviso to section 106 of the Bengal Tenancy Act transferred 
them for trial to the Court of the Subordinate Judge. It is 
manifest that the civil Court in trying the suits is not bound 
to confine itself to the reliefs which in such cases could alone be 
granted by the revenue officer. In these suits not ónly was 
relief claimed by correction of the entries in the record-of-rights 
but also such other reliefs as the plaintiffs might be entitled to. 
It is evident that when such suits are tried by a regular civil 
Court that Court is bound under the provisions of section 7 of 
the Court-fees Act to determine the proper institution fee, and 
that this must be done with reference entirely to the reliefs 
claimed. No general rule can be laid down which would fetter 
the discretion of the Court in every individual case. We are 
unable to regard the decision in the case of Sats Chandra Gir v. 


- (1) (1909) 11 O, L, J, 158 (2j (1910) 12 O, L, J. 638, 
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Gopal Chandra Rar(i)as authority for anything further than 
that in the case of a suit brought before a revenue officer 
under section 106 of the Bengal Tenancy Act and claiming those 
reliefs only provided by that section the institution fee would be 
that provided in cl, iii, Article 17 of the second schedule ofthe 
Court-fees Act. | 

Nor do we think that the notification of the Local 
Government under the provisions of section 35 of the Court-fees 
Act, No. 1897F, dated the 28th March 1911, which was 
published at page 222, Part 1 of the Gazette of India 1911, 
to which our attention has been drawn, goes any further. In 
our opinion it cannot be regarded as an authority binding 
a civil Court in the exercise of its powers under section 7 of the 
Court-fees Act any further than we have noticed. In fact that 
notification has no application to the present cases as it reduces 
the institution fees in cases in which ad valorem fees on the value 
ofthe suit are less than the fees prescribed by cl. iii, Art. 17, 
Sch. II of the Court-fees Act. 

In the present cases it appears to us that the Subordinate 
Judge had reasons in the first instance for holding that conse- 
quental relief was sought. 

The result is that we set aside the orders of the Subordinate 
Judge granting the applications for review in all the cases: we 
restore his former order and direct that he do call on the plaintiff 
to put inthe deficit fees within a limited time and if that be 
done do proceed to try the suits. 

We fix the hearing fee for all six appeals at 6 gold mohurs. 

The two Rules are discharged as infructuous without costs. 

Let the record be sent to the lower Court without delay. 

H, P. C. Appeals allowed : cases remanded, 
(1) (1970) 12 C, L, J. 638. 


Before Mr. Yustice Mookerjee and Mr. Fustice Carnduf. 
MADAN MOHAN DEY 


v. 
GANGA CHANDRA ROY.* 
Deores, execution of-—Limitation Act (XV of 1877), Sch. 1I, Art. 179, 
ol, (4)—Step in aid of exeoution— Nazir's fee, payment of. 
In order to bring & case within ol, (4) of Article 179, Schedule IT of! the 
Limitation Aot, it is not suffiolent for the decree-holder to show that he hag 


*Appeal from Order No. 204 of 1910, against the order of Babu Hari 
oo Mookerjee, Subordinate Judge of Tipperah, dated the 21st Maroh, 
* 
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taken a step in aid of execution of the deorea ; he has to establish that he has OLVIL. 
applied to the Court to take some step in aid of execution, The mere payment 1911. 
of Nazir’s fee for the issue of a sale proclamation pursuant to an order of the eevee 
Court on a previous application for the issue of sale proclamation does not Madan Mohan 
extend the time under cl. (4) of Article 179, Ganga Chan N 
Radha Prosa v, Sundur Lall (1) and Vijiaraghatais v. Srinivosalu (2) — 
dissented from, 
Tores Mahomed v. Hahomud Mabood (3) and Ananda Mohan v, Hara 
Sundari (4) referred to. 


Ld 
* 


ee ee 


Appeal by the Decree-holder. 

Application for execution of decree. 

An application was made on the 6th April, 1906 for 
execution of a decree. There was a prayer that a writ might 
issue for the attachment of the movable properties of the 
judgment-debtor and that Nazir might be deputed for the 
purpose. The Court thereupon made a conditional order and 
directed the decree-holder to deposit the travelling expenses 
of the Nazir. This deposit was madeon the 12th April, 1906, 
The present application was made on the 15th April, 1909. 

' Tbe Court was closed from the 9th tothe rath April, 1909. 
The application was rejected by the Court below as barred by 
limitation. 

Babu Satis Chandra Ghose for the Appellant. 

Babu Akshay Kumar Banerjee for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order 
by which the Court below has dismissed an application for 
execution of a decree made on the 21st June 1893, as barred 
by limitation. The previous application was made on the 6th 
April 1906. The present application was presented on the 
ISth April 1909. It is therefore 71ma_facte barred by limitation, 
even though it is pointed out that the Court was closed from 
the 9th to the 14th April 1909. The decree-holder. however, 
seeks to remove the bar of limitation by reference to a payment 
of travelling expenses of the Nazir made by him on the 12th 
April 1906. It appears that in the application of the 6th April 
1906, the decree-holder had prayed that a writ might issue for 
the attachment of the movable properties of the judgment-debtors, 
and that the Nazir might be deputed for the purpose. The 
Court thereupon made a conditional order and directed the 
decree-holder to deposit the travelling expenses of the Nazir, 


(1)°(1883) I, L. R, 9 Oalo. 644, (8) (1883) I. L, R. 9 Oalc. 780. 
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.This deposit was made on the rath April 1906. The learned 
vakil for the decree-holder contends, upon the authority of the 
decisions in Radha Prosad Singh v. Sundur Lall (1) and Vijtara- 
ghavalu Natdu v. Srintvasalu Naidu (2), that clause (4) of Art 179 
of the second schedule of the Limitation Act saves the application 
from the bar of limitation, In our opinion, this contention is not 
well-founded and must be overruled. 

In order to bring acase within clause (4) of Article 179, it 
has to be shown by the decree-holder that he has applied in 
accordance with law to the proper Court to take some steps 
in aid .of execution of the decree. The learned vakil for 
the appellant does not dispute that no written application was 
made onthe 12th April 1906, when the travelling expenses were 
deposited, But he argues that it may be assumed that on that 
date an oral application was made on behalt of the decree-holder 
and the Court was invited to entrust the writ of attachment to the 
Nazir for execution. This argument is ingenious but obviously 
unsound. The decision in Radha Prosad Singh v. Sundur 
Lall (1), no doubt, lays down that the deposit of Nazir's fees . 
is sufficient to bring a case within clause (4) of Art. 179, because 
when the decree-holder makes such a deposit he takes a step in 
aid of execution of. the deoree. ,This decision, however, as was 
explained in Thakur Ram v. Ratwaru Ram (3), does not give 


‘effect to the plain language of clause (4) of Art. 179. - To bring 


a case within that clause, it is not sufficient for the decree-holder 
to show that he has taken a step in aid of execution of the decree ; 
he hasto establish that he has applied to the Court to take 
some step in aid of execution : the mere payment of Nazir's fees 
cannot plainly by itself bring the case within clause (4) of Art. 
179. We may further point out that the view taken in the case 
of Radha Prosad v. Sundur Lal? (1), ìs contrary to that adopted 
in Zoree Mahomed v. Mahomud Mabood (4) and Ananda Mohan 
Roy v. Hara Sundari (5). In so far as the decision in Pijrara! 
ghavalu Natdu v. Srintvasalu Natdu (2) is concerned, it may be 
conceded that it does support the contention of the appellant: 
There it was ruled by the learned Judges of the Madras High 
Court that the presentation of what is called a “ batta memoran- 
dum " is sufficient to bring a case within clause (4) of Art. 179. 
We are unable, however, to accept this view as well-founded on 
principle. If an application has already been made for the issue 


' (1) (1888) I. L. R. 9 Calo. 644. (8) (1900) I, L. R. 23 All. 358. 
(2) (1905) I. I. B, 28 Mad, 399. — (4) (1883) 1, L.-B, 9 Qalc, 730, - 
LEE (5) (1895) I, L, R. 22 Qala 140, 
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of a sale proclamation, the presentation of a subsequent applica- 
tion for the same purpose when the fees are paid, is not, in out 
opinion, sufficient to extend the period of limitation by virtue of 
clause (4) of Art. 179. No doubt, as has been ruled by this Court 
in Ambica Fershad Singh v. Surdhari Lal (1), an application by a 
decree-holder for the issue of a sale proclamation is an application 
by him to the proper Court to take some step in aid of execution 
ofthe decree. But the mere payment of fees for the issue of a 
sale proclamation pursuant to an order of the Court on a previous 
application for the issue of the sale proclamation, does not extend 
the time under clause 4 of Art. 179. We may also observe that 
the view taken in Prjtaraghavalu Natdu v. Srinivasalu Natdu (2) 
has not been accepted in Sheo Prasad v. Indar Bahadur 
Singh (3). In the case before us, there was an application for the 
issue of a writ of attachment on the 6th April 1906. The Court, 
as we have already explained, directed the decree-holder to deposit 
the travelling expenses of the Nazir. This order was carried out 
on the 12th April 1906. The result was that the conditional order 
ofthe 6th April 1906 was perfected on the 12th April 1906. 
But it cannot be argued that the effect of this was to make time 
run from the 12th April 1906. As was ruled in Ray Behari 
Chakravartt v. Kahhor Gupta (4), time runs from the date of 
the presentation of the application and not from the date on 
which the application is disposed of by the Court. In the case 
before us,the application was made on the 6th April 1906 and 
time ran from that date. 

The result, therefore, is that.the order made by the Court 
below is affirmed and this appeal dismissed with costs. We assess 
the hearing fee at two gold mohurs. 


A, T. M. Appeal dismissed. 


(1) (1884) I. L. R. 10 Calc, 851. (3) (1908) I. Le R. 80 All. 179. ; 
(3) (1905) 1. L. B, 28 Mad, 899. (4) (1809) 10 0. L. J. 479," > 
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Before Mr. Fustice Chitty and Mr. 9 ustice Teunon. 
TRAILAKYA NATH PAL 


V. 
SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Settlement Recrenxe Roll, rectification of—Suit for deolaration of status as 
occupancy ratyats and jor settlement of fair and equitable rente— Bengal 
Tenancy Act (VIII of 18585), Seos. 104A to 104F, 104H—Court-feas Aot 
( VII of 1870), Seo. 7, (IV) (0), Sch, II, Art. 17, ols. (i), (iil)— 
Stamp. proper, for plaint— Ad valorem fees, if required, 


Suits for declaration that the status of the plaintiffs is that of ratyats with 
rights of occupancy and not that of tenure-holders as recorded in Settlement 
Revenue Holl prepared under sections 104A to 104% of the Bengal Tenancy 
Act and for settlement of fair and equitable rents on that basia in respeot of 
their holdings, are, regard being had to the provisions of section 104H, 
sub-section {4} of the Act, brought to obtain consequential relief and 
ad valorem fees should be paid under section 7 (IV) (o) of the Court Fees Act 
on the sum at which the plaintiffs value their suits or the relief sought, 

Pajiruddin and others v. The Seoretary of State for India (1) followed, 

Appeal by the Plaintiffs, 

Suit for declaration of status and for settlement of fair 
and equitable rents. 

The facts of the case material to this report appear from the 
judgment. 

Babu Mohini Mohan Chatterjee for the Appellant. 

Babu Ram Charan Mitra for the Respondent. C. A. V. 

The judgment of the Court was delivered by 


Teunon J.—In these cases in a Settlement Revenue Roll 
prepared under sections 104A to 104F of the Bengal Tenancy 
Act, 1885, the plaintiffs appellants have been recorded as tenure- 
holders, They brought the suits out of which these appeals 
arise to have it declared that their status is that of raiyats with 
rights of occupancy and to have fair and equitable rents settled 
on that basis in respect of their holdings. The suits are brought 
under the provisions of section 104H of the Act and the sole 
question that arises in these appeals is whether the plaints 
have been written on paper sufficiently stamped. The appellants 
contend that the provisions of the Court-fees Act applicable are 
Article 17 of Schedule II, clause (i) and clause (iii) while the 


Secretary of State, defendant-respondent urges that ad valorem 
* Appeals from Appellate Decrees Nos. 1076 and 1300 of 1910, against a 
decree of J. Cornes, Esq, District Judge of Midnapore, dated the 6th 


December 1909, affirming a deoree of Babu A, O, Mukherjee, Subordinate J udge 
ot Midnapore, dated the 1st Maroh 1909. 


(1) (1911) 16.0, L. J. 883, 


Vot, XVIL] HIGH OUR. 


fees should:be paid under section 7 (IV) (c), on the sum at which 
the plaintiffs have valued their suits or the relief sought. We are 
of opinion that the respondent’s contention must prevail. The 
provisions of section Io4H, sub-section (4) make it clear that 
suits of this nature are brought to obtain consequential relief, 
viz., the settlement of a fair rent, further in the psesent cases, 
there are specific prayers for such relief. We are therefore 
content to follow the decision of this Court in the case of 
Pajpiruddin and others v. The Secretary of State for India (1). 
As however the case we have just cited was decided after the 
decision of the first appellate Court in the present case, we are of 
opinion that the plaintiffs appellants should have a further 
opportunity of paying the deficit court-fees. We therefore 
direct in each case that if within one month from the arrival 
of the record in the Court of first instance, the plaintiffs appellants 
pay into Court the deficit court-fees and the costs up to date 
of the defendant respondent in all three Courts, the suits will be 
heard : if in either case the plaintiffs appellants fail to make the 
payment directed by this order, the appeals will stand dismissed 


with costs. 
H. P. C. Appeals allowed - cases remanded. 


(1) (1911) 16 O. Li J, 818. 


Before Str Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beacheroft. 
PROMOTHA NATH ROY 


vU 


JAGANNATH KISORE LAL SINGH DEO.* 
Injunction, temporary— Civil Procedure Code (Act V of 1008), O. 389, R. 8— 
Specific performance, suit for— Purchaser pendente lite—Grant on terms, 


A Court will in many cases interfere and preserve property in statw quo 
during the pendenoy of a suit in which the rights to it are to ba decided, and 
that, without expressing, and even without having the means of forming, any 
opinion as to such rights. Though the purohaser pendente lita would not gain 
title, the Oourt prevents by injunotion the embarrassment that would be 
caused to the original purchaser in his suit against the vendor, 

Great Western Railway Oompany v, The Birmingham and Oxford Juno- 
tion Railway Company (1) followed. 

The Court will not so interfere, if it thinks that there is no real question 
between the parties; but seeing that there is a substantial question to be 
decided, it will preserve the property until such question can be regularly 
disposed of. In order to support an injunction for such purpose, it is not 
necessary for the Court to decide upon the merits in favour of the plaintiff. 

. . * Appeal from Order No. 489 of 1911 against an order of Babu Charu Oban- 
dra Mookerjee, Subordinate Jndge of Burdwan, dated the 7th September, 1911. 
l (1) (1848) 2 Phillips 597 (602). 
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Such injunction was granted in this cage upon terms as to security and 
upon undertaking given by the plaintiff to compensate the defendant for any 
loss that might result to him in the event of the dismissal of the suit. 

* Appeal by the Plaintiff. 

Application praying for temporary injunction pending suit 
for specific performance of argeement to grant a lease, 

A contract was alleged by the plaintiff to have been made 
with him by the father of the infant defendant on the 8th 
January, 1909, and, subsequent to his death, affirmed by his 
widow, the mother and guardian of the infant. The suit was 
commenced on the 23rd May, 1911 and seven days later an 
application was presented under Rule 2 of Order 39 of the Code 
of Civil Procedure, for an injunction to restrain the defendant 
from déaling with the property during the pendency ofthe 
litigation. The Court below dismissed the application. 


. Babus Bepin Behary Ghose and Surendra Nath Ghosal for 
the Appellant. 

‘Mr. S. P. Sinha, Babus Narendra Chandra Bose and Charu 
Chandra Biswas for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This appealis directed against an order by 
which the Court below has refused to grant a temporary injunc- 
tion during the pendency of a suit for specific performance of an 
agreement to grant a lease. The plaintiff founds his cause of 
action upon a contract alleged to have been made with him by 
the father of the infant defendant on the 8th January, 1909, 
and, subsequent to his death, affirmed by his widow the mother 
and guardian of the infant. The suit was commenced on the 
23rd May, 1911, and seven days later an application was presented 
under Rule 2 of Order 39 of the Code of 1908 for an injunction 
to restrain the defendant from dealing with the property during 
the pendency of the litigation. The Subordinate Judge has. 
dismissed the application on the ground that as the plaintiff seeks 
an injunction to restrain the defendant from granting a lease to 
any other person till the disposal of the suit, and as that may 
take years, he could not justly issue such an injunction upon 
the person to whom the property admittedly belongs. This 
view ‘has been controverted on behalf of the appellant, and it has 
been pointed out that the plaintiff may be seriously embarrassed 
if the injunction is not granted. On behalf of the respondent, 
it has been contended, on the authority of the decisions in’ 
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Turner v. Wight (1) and Mati Lal Pal v. Preo Nath PIU 
Mitra (2), that the intended transferee would be bound by’ 1913, 


the result of this litigation, as admittedly he has notice of the home Rari tof 
present proceedings, it is consequently not necessary for the 


Jagannath Kizoa? 
protection of the plaintiff that an injunction should be granted M 
in his favour. In our opinion this view cannot be supported. Mockerjet 


The principle applicable to cases of this description was 
lucidly stated by Lord Cottenham L. C. in the case of Great 
Western Railway Company v. Birmingham and Oxford Function 
Ratlway Company (3): “It is certain that the Court will in 
many cases interfere and preserve property in statu guo during 
the pendency of a suit in which the rights to it are to be 
decided, and that, without expressing, and often without having 
the means of forming, any opinion asto such rights. It is true 
that no purchaser pendente ltte would gain a title; but it would 
embarrass the original purchaser in his suit against the vendor 
which the Court prevents by its injunction. Such are the cases 
of Echlif v. Baldwin (4), Curtis v. Lord Buckingham (5) and 
Spiller v. Spiller (6). Itistrue that the Court will not so 
interfere ifit thinks tbat there is no real question between 
the parties; but seeing that there is a substantial question to 
be decided, it wil preserve the property untilsuch question 
can be regularly disposed of. In'order to support an injunction 
for such purpose, it is not necessary for the Court to decide 
upon the merits in favour ofthe plaintiff." To the same effect 
are the observations of Lord Eldon L. C. in the case of Hood 
v. Aston (7): "It is true, that even if the Court were not to 
act, they would still have the security of ds pendens. But it 
is quite new doctrine to me, that a security like that which 
is far from being the best that a prudent man would wish 
to have, is to deprive the suitor of the more effectual pro- 
tection of an injunction, or that the Court, because it acts 
on the doctrine of Jis pendens, wil not prevent, if possible, the 
necessity of proceeding on such a principle." Our attention 
was, however, invited on behalf of the respondent to the case 
of Turner v. Wight (1), where Lord Langdale M. R. refused 
an injunction during the pendency of a suit for specific per- 
formance of a contract on the ground that the purchaser would. 


(1) (1841) 4 Beav. 40, —- (4) (1809) 16 Ves, 267. 
(2) (1908) 13 C. W. N. 226 ; 9 O. L. J. 96, (5) (1814) 8 V. & B. 168, 
(8) (1848) 3 Phillips 597 (602), (6) (1819) 3 Swan. 586, 


(7) (1826) 1 Russ. 412 (416), ` =- 
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O1vi., be bound by the doctrine of 4s pendens. But the cases to which 
1912, we have referred make it abundantly clear that the weight of 


Pionicküa Nath Roy authority is in favour of the contrary view. See also Subha v. 
m Haji Badsha (1) Madras Ry. Co. v. Rust (2). The learned 
dn counsel for the respondent has finally contended that regard 
Mooherjos, J. must be had to the balance of convenience of the parties. This 
T7 may be accepted as the settled doctrine ; but it is not inconsis- 
tent with the rule laid down in Audley v. London Branch of 
Scotland (3), where Lord Justice Turner observed as follows; “I 
have. always understood the rule of the Court to be atia 
is a clear valid contract for sale, the Court will not perit the 
vendor afterwards to transfer the legal estate to a_“aird person, 
although such third person would be affected Sy Zis pendens” 
[See further Presto v. Luck (4). It is also +ue, as argued by the 
learned counsel for the respondent, that the Subordinate Judge 
in the exercise of his judicial discretion has refused to grant 
an injunction ; but the exercise of that discretion is liable to 
correction by this Court as the Court of appeal; and we are 
clearly of opinion that in the circumstances of this case the 
injunction. ought to be granted. Such injunction, however, 
will be granted only upon terms as to security and upon under- 
taking given by the appellant to compensate the defendant for 
any loss that may result to him in the event of the dismissal 
of the suit. We make this order in accordance with tbe 
principle recognised in the cases of. Chandra Nath Pal v. Sree 
Gobind Chowdhry (5), Shadi Ram v. Abdul (6). Howard v. Press 
Printers (7), and Chappel v. Davidson (8). We direct accordingly 
that in addition to the security already furnished by the appellant, 
he do furnish security to the extent of Rs. r,000. If this order 
is carried out, we further direct that a temporary injunction be 
granted restraining the defendant from dealing with the subject- 
matter of the litigation in any manner for six months from this 
date. We also direct the Subordinate Judge to take up the 
suit for "disposal as speedily as possible. If upon the expiry of 


v, 
Jagannath Kisore, 






six months, it transpires that the hearing of the suit has not 
been completed by reason of any fault on the part of the defend- 
ant, or for any reason for which the plaintiff is not to blame, 
the plaintiff will be at liberty to apply to this Court for continu- 
ance of the injunction for a further period. The appellant 


(1) (1902) I L. R. 26 Mad. 168. (5) (1900) 6 O. W. N. 808, 
13) (1890) I. L. R. 14 Mad. 18 (6 (1904) LA. L.J 597. 

(8) (1805) 8 DeG. J. and 8m, 68 (7) (1904) 74 L. J. Ch. 100. 
(4) (1884) 27 Ch. D. 497, (8) (1858) 8 DeG, M and G. L. 
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undertakes to furnish security within seven days after notice Ovir, 
of the arrival of the record in the Court below shall have been .1912, 


given to his pleader. The costs of the injunction proceedings Promotha Nath Roy 


will be costs in the suit. We assess the hearing fee in this Court En 
Jagannath Kisore. 
at three gold mohurs. — 
M jet, J, 
A. T. M. Appeal allowed : case sent back. peices 
Before Mr. Fustice Holmwood and Mr. Fustice Chapman. 
KALI PRASANNA DAS AND OTHERS O1VI%a 
v. j . 1912, ` 
BHAGABAN MALI* JG ben, ey. 


Bengal Tenancy Act (VILI of 1885), Secs. 6 (8), 105, 157—Special Judge, 
jurisdiction of, asa revenue Court, to fiw fair rent—Settlement record, 
entry in, of porsons as raiyats, if could be altered by Assistant Bettlement 
Officer or Special Judge—Trespasser, seltlement of persons on land by, if 
raiyati—Second appeal. 


Where there ig no decision, in a case under szeotion 106 of the Bengal 
Tenanoy Act as it stood before the amendment as regards the Enstern 
Bengal in 1908, settling rent but the special “Judge declines jurisdiction as a 
revenue Court to fix a fair rent, a second appeal lies against the deoiston 
of the special Judge, 

Tenancy in this country is created not only by contract but also by ocou- 
pation in the oase of agricultural lands. The embodiment of this-prinoiple 
of law in section 157 of the Bengal Tenancy Act does not, however, mean that 
every case where tenancy is created by mere occupation must come under that 
seotion and that all other legal remedies are shut off from the landlord, ' 

Azim Sirdar v. Ram Lal Shaha (1) explained and referred to, l 

A person who is settled ona certain landasa raiyat and tenant by 4 
trespasser does thereby becomes a raiyat of some kind, and, therefore, 
when the remindari is transferred by operation of law, from one zemindar 
to another he remains a raiyat on the land; and if he is recorded by the 
settlement authorities in the reoord-of-rights as a raiyat on the land, the 
zemindar is entitled to treat him as a raiyat and is entitled to ask the revenue 
Court to settle a fair rent with him, . 

Binad Lal Pakrashi v. Kalu Pramanié (2) followed. 

Pandab Dowari Das v. Anando Kirun Ohakrabutty (8) referred to. 

The rule that in order thatthe relationship of landlord and tenant may 
‘be established between parties, the consent of both sides is essential may be the 
law in England, but it is not the law in this country. | 


* Appeals from Appellate Decrees Nos. 1886, 2880 to 2480, 2486 and 9445 
of 1910, against the decisions of P. E. Cammiade, Esq., Special Judge of 
Backergunj dated the 28rd April 1910, reversing the decision of Babu Radha 
Krishna Goswami, Assistant Settlement Offloer of the same place, dated the 7th 
September 1909. 


(1) (1897) T, L, R, 25 Oale. 324. — (2) (1898) L. L. R. 20 Calo. 708. 
(8) (1910) 14 0, W. N, 897. 


- 


432 THE OALCUTTA LAW JOURNAL. [Vorn XVII. 


IVIL. - Appeal by the Plaintifis, 


1912, ` Application under section 105 of the Bengal Tenancy Act 
v Kali Pramnná Das (VIII of 1885) to fix a fair rent in respect of lands held by defen- 
pi l ; ; pcs 
"Bhágaben. Mali, dants in the zemindari of the plaintiff. l 
— The facts of the case appear from the judgment. 


V zd Dr. Rash Behary Ghose and Babus Akhay Kumar Banerjee 
and Ramesh Chandra Sen for the Appellants. 
Mr. S. P. Sinha and Babus Fogesh Chandra Ray aud 
Prakask Chandra Mazumdar for the Respondent. : "S 
NL The judgment of the Court was delivered by `. 
November, $7 ` Holmwood J.— This is a-second appeal from the judgment. 
Pod of the learned special Judge of Backergunge in which he held 


Wey ani 


that he had no jurisdiction as a revenue Court to fix a fair rént in 
respect of lands held by defendants-respondents in the zemindari 
of the plaintif-appellant, inasmuch as those tenants were 
trespassers and the zemindar's only remedy was by the institution 
of a suit under section 157 of the Bengal Tenancy Act, in which 
suit he can either eject the trespassers or have a fair and equitable 
ea determined by the Court. 
. A preliminary objection was aka that’ there was no 
e um appeal in a case under section 105 where there wasa 
decision settling rent. But it is obvious in this case there- was 
no decision settling rent, that the special Judge declined 
jurisdiction, and the only question before us is whether this 
appeal should be remanded to the lower appellate Court to be 
decided on the merits, or whether the learned. Judge was 
right.in declining jurisdiction. E 
' Now the appellant bases his appeal on two very clear 
- grounds. The first is that on an application under section 
"105 ‘of the Bengal Tenancy Act as it stood before the aménd- 
ment | as regards the Eastern Bengal in 1908 neither the Assistant 
Settlement Officer nor the special Judge had jurisdiction: to 
decide whether the persons who are entered in the settlement 
record as ralyats are raiyats or not. He was bound to take the 
settlement record as he found it, and if he was asked by a person 
who showed that he was the zeminder of the property which 
the raiyats were occupying, he was bound to settle their rent 
ufasked to do so, and in this connection the case of Pandab 
"Dowart Das v. Ananda Kisun Chakrabutty (1) was cited, 
. His second point was that assuming that it wag open to the 
learned special Judge to decide whether the persons who are 
(1) (4910) 14 ^O, We N, 897. 


a 
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occupying the land were tenants or not he was in error in 
holding that the respondents are trespassers and not raiyats. 
For this proposition the judgment of Mr. Justice Steer in 
Nityanund Ghose v. Kissen Kishore (1) was cited to show the 
distinction between the English and -Indian Law which has 
undoubtedly subsisted to this day. The decision of Chief Justice 
Garth in Surnomoyee v. Deno Nath Gir Sunnyasee (2), following 
Lukhee Kant Doss Chow thry v. Sumeerooddin Tustar (3) and 
Ranee Lalun Monee v. Sona Monee Dabee {4\, was also cited 
for the same purpose. The case of Azim Sirdar v. Ram Lall 
Shaka (5) was also referred to in which Chief Justice Maclean 
says that tenancy in this country is created not only by contract 
but also by occupation in the case of agricultural land, It is 
true that he says that this principle of law has now been 
embodied in section 157 of the Bengal Tenancy Act. That of 
course does not mean that every case where tenancy is created 
by mere occupation must come under that section and that all 
other legal remedies are shut off from the landlord. The Full 
Bench ruling in Sinad Lal Pakrasht wv. Kalu Pramanick (6). 
seems conclusive upon that point ; even if a person in occupation 
is settled on the land by a trespasser such person is a raiyat 
and whether he is an occupancy raiyat or a non-occupancy 
raiyat will depend as usual upon the term for which he has been 
occupying the land. Itis argued by the learned vakil on the 
-other side that this case can be ‘distinguished because. it held 
that the respondents in that case were non-occupancy raiyats 
‘within the meaning of section 5 (2) of the former Tenancy. Act 
and therefore protected from ejectment by that Act. But this 
-part of the decision has of course nothing whatever to do with 
:us, The part with which we are concerned is that a person who 
is séttled on a certain land as a raiyat and tenant by a trespasser 
does thereby become a raiyat of some kind, and therefore: when 
the zemindari is transferred by operation of law from one 
zemindar to another he remained a raiyat on the land ; and if he 
is recorded by the settlement authorities in the record-of-rights 
as a.raiyat on the land, the zemindar is entitled to treat him 
as a raiyat and is in our opinion entitled to ask the revenue 
Court to settle a fair rent with him. The decision of the civil 
Court that the plaintiff was the.zemindar was based upon the 
(1) (1864) W. R. 82 Gap. No Act X Rulings., 
(3) (1883) I. L. R. 9 Oslo, 908. 


(8) (1874) 21 WW, R. 308. (5) (1897) I, L B, 25 Oale. 324. 
(4) (1874) 22 W, B. 884, (6) (1898) L L. B. 20 Calo. 708. 
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finding that the land upon which the respondents were' settled 
was within the ambit of the village of Chalitabari and not 
within the ambit of the village of Delbari Debra as the respon- 
dents still allege in the present case. No doubt the respondents 
or at least not all of them were not parties in that case, but the 
effect of the declaration of title of the landlord in that case 
plus the entry in the record-of rights that these respondents 
are tenants within that zemindari concludes the question so far 
as the jurisdiction of the Settlement Officer is concerned. 

That being so the specialJudge could not enter upon any 
question except what was a fair rent for these raiyats to pay, and 
we are further of opinion as was argued by the learned Doctor 
for the appellant that the learned Judge has clearly fallen into 
error in that passage in his judgment, where he says that in order 
that the relationship of landlord and tenant might be established 
between the parties before him the consent of both sides is 
essential. That may be the law in England, but itis not the 
law in this country ; and this really leads to a third and more 
direct argument which seems to be fatal to the respondent’s 
case, that there was a tenancy by mutual agreement created 
by the zemindar of Delbari Debra while he was in possession 
of the land in dispute and that the plaintiff merely stepped into 
the landlord’s shoes when the High Court reversed the decision 
ofthe lower appellate Court, so that from whatever point of 
view the case be looked at we are of opinion that the Settle- ' 
ment Officer is bound to treat the respondents as raiyats on 
the land ofthe plaintiff and to fix a fair rent in respect of their 
holding. 

The judgment and decree of the special Judge are there- 
fore set aside and the case is remanded to the lower Court for 
decision on the merits. 

The respondents will pay the costs of the appellant in this 
appeal. 

This judgment wil govern the analogous cases Nos. 2389 
to 2430, 2436 and 2445 of 1910. 

We assess the hearing fee in this Court at one gold mohur 
in each case, The costs in the lower Court,. will abide the 
result. 


HP. C. Appeals allowed ; cases remanded. 
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Before Str Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
Reacher oft. 
ADIT SINGH (0 sOrvIL, 
v. | 1912, 
SUKHRAJ RAI. epe 
Rent, enhancement of—Presumption—Bengal Tenancy Aot (VIII of 1885), — 
Seo, 50— Boundary, confusion of. 


A raiyat in order to bring himself within seation 50 of the Bengal Tenancy 
Aot, is only concerned to show tbat the particular land which is the subject 
of suit has been held at an unohanged rent since the time of the permanent 
settlement and it is not important that that land should throughout that period 
have remained a separate holding. If there has been a confusion of boundaries 
by reason of his own aot or conduot, before he can rely upon the resumption, 
he ig bound to satisfy the Oourt and identify the particular lands in respect 
of which he olaims the benefit of the statutory provisions, 

Moula Buksh v. Judoonath Badoo Khan (1) explained, 

Appeal by the Defendant. 

Proceeding under section 105 of the Bengal Tenancy Act. 

The material facts and arguments are sufficiently stated in 
the judgment. 

Dr. Rash Behary Ghose and Babu Fnanendra Nath Sarkar 
for the Appellant. 

Babus Umakali Mukherjee and Khetra Mohan Sen for the 
Respondent. l 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the tenants 
in a proceeding under section 105 of the Bengal Tenancy Act. 
The sole question in controversy between the parties is, whether 
any portion of the land held by the appellants is protected from 
enhancement under section 5o of the Bengal Tenancy Act. 
The special Judge has negatived the contention of the tenants 
in concurrence with the Settlement Officer. He has held, frst, 
that a previous judgment dated the 28th January 1885 in a con- 
tested rent suit negatived the presumption which arises in favour 
of the tenant under section 50, sub-section (1) of the Bengal 
Tenancy Act, and, secondly, that as the area of 135 bighas alleged 
by the tenants to have been held by them at a rate of Rs. 64 
for more than 20 years has been merged in a larger holding, 


July, 15 


* Appeal from Appellate Decree No. 2129 of 1909, against the decree of 
J. O. Twidell, Esq, District Judge of Bhagalpur, dated the 10th July, 1909, 
affirming that of Moulvi Mohiruddin Ahmed, Assistant Settlement Offlcer of 
Bhagalpur, dated the 15th September, 1908. 


(1) (1874) 21 W, B 267, 


A 
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nó portion of the land is protected from enhancement. In our 
Opinion, the view taken by the Special Judge cannot be supported 
and the case must be reconsidered. 

In so far as the first ground is concerned, it has been 
pointed out that in the previous suit for rent, no question could 
properly arise as to the nature of the holding. The observation. 
in the judgment as to whether or not the tenants had paid rent 
at the same rate for 20 years or longer was incidentally made, 
and cannot be taken to have decided finally by implication that 
the tenancy originated after the permanent: settlement and that 
the tenants were not raiyats holding at a fixed rate of rent. 
The judgment dated the 28th January’ 1885 does not therefore 
negative the contention of the tenants. 

In so far as the second ground is concerned, it was argued in 
the Courts below that as the tenants had not held all the lands 
now in their occupation at a uniform rate of rent for more than 
20 years, the presumption mentioned in sub-section (1) of 
section -so of the Bengal Tenancy Act was not applicable to 
any portion of those lands. In support of this proposition re- 
liance has been placed upon the case of Moula Baksh v. Fadoonath 
Sadoo Khan (1). That case is clearly distinguishable. There 
the tenant throughout the proceeding in the subordinate Court 
had claimed the benefit of the presumption mentioned in sections 
3 and 4 of the Bengal Rent Recovery Act of 1859 in respect of all 
the lands in his occupation. When the case came up to this Court 
he appears to have argued for the first time that the ` case might 
be differentiated in favour of a portion of the land and that 
in respect of this portion he was prepared to prove that the 
rent had been paid at a uniform rate for upwards of 20 years. 
The Court held that the tenant was not entitled to change 
his case at a late stage of the proceedings. In respect of a portion 
at least of the land in his occupation, it was clear that the tenancy 
had commenced long after the permanent settlement, In respect 
of such portion, therefore, the landlord must be taken to have 
successfully rebutted the presumption under the statute in favour 
of the tenant, who could not be allowed to turn round at the 
last moment and contend that the case could be distinguished 
in respect ofthe remaining lands of his tenancy. Sir Richard 
Couch C. J. could not have intended to lay it down as an inflexible 
rulé of law applicable to all cases, that sub-division or amalgama- 
tion of land negatived the statutory presumption in favour of the 


(1) (1874) 21 W. B. 367, 
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tenant, In fact, the two cases mentioned by the learned Chief 


Justice in his judgment, namely, Xazee Khoda Newaz w.: 


Nubaktishore Rat (1) and Rajkishore Mookerjee v." Hureehar 


Mookerjee (2) indicate that the contrary view had been accepted’ 


in this Court. The cases of Aashee Nath Lushkur v.. Bama 
Soouduree Debia (3) and Soodha Mookhee Dassee v, Ram Guttee 
Kurmokar (4), show that the principle now embodied in 
sub-section (3) of section 50 of the Bengal Tenancy Act is in 
accordance with the decisions ofthis Court under the Bengal 
Rent Recovery. Act of 1859. In the former of these cases, 
Kashee Nath Lush&ur v. Bama Soonduree Debta (3), it. was 


pointed out-by Mr. Justice Phear that sections 3 and 5 of Act X^ 
of 1859 raised a presumption in respect of land in the occupation. 


of the tenant aud that consequently sub-division or amalgamation 
does not affect the operation of the statutory presumption. 
The learned . Judge observed as follows: * We think that a 
a raiyat in order to bring himself within those sections, is 'only 
concerned to show that the particular land which is the subject 
of the suit has been held at an unchanged rent since the time 
of the permanent settlement and it is not important that that 
land should throughout that period . have remained a separate 
holding.” The burden, however, is upon the tenant to identify 
the lands. If there has been a confusion of boundaries by reason 
of his own act or conduct, before he can rely upon the presump- 
tion mentioned in section 50, he is bound to satisfy the Court 
and indentify the particular lands in respect of which he claims 
the benefit of the statutory provisions. We may add that 
reference was made on behalf of the respondent to the case of 
Udoy Chandra Karji v. Nripendra Narayan Bhup (5). We 
néed not' express any opinion upon the question decided in that 
case, which related to a tenure, whereas we have to deal here 
with a holding ; whether the case of a tenure falls within the 


principle embodied in sub-section (3) of section 50 of the Bengal’ 


Tenancy Act need not be considered on.the present occasion. 
? The:-result is that this appeal is allowed, and the decree of the 
Special Judge set aside in so far as it decides that the area of 
135 bighas alleged to have been held by the present appellants 
Gulzar and his brothers at Rs. 64a year is not protected from 


enhancement. The case will be remitted to the Special Judge in 


--(1) (1866) 5 W., R. Act. X Bul. 63. — (8) (1868) 10 W.'R, 420. ^ = 


(2) (1668) 10 W. R. 117. (4) (1873)-30 W, B, 419, - 
(5) uu I. L, "o 86 Calo. d , . 
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order that the case of these lands may be reconsidered. But as 
we have already stated, before the tenant can successfully claim 
the benefit of the 'statutory presumption, he must identify the 
135 bighas. If the present appellants succeed before the 
Special Judge and if thereby a readjustment of the rent of the 
remaining lands becomes necessary, the Special Judge will be at 
liberty to remand the matter to the Settlement Officer. The 
costs of this appeal will abide the result. We assess the hearing 
fee at one gold mohur. The costs of the preparation of the 
paper-book will not be incorporated in the decree, j B 

.. In so far as the appellants other than Gulzar and his brothers 
are concerned, they may be divided into two classes—those. that 
have settled their dispute with the respondent and those that 
have not. In respect of the former class, a decree willbe drawn 
up in terms of the petition of compromise; in respect.of the 
latter, the appeal, will staud dismissed with costs. 
the hearing fee at one gold mohur. 


A. T. M, Appeal allowed : case remanded. 
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Prostitude—Suocession to her property —Stridhan— Outoast, Status of — Hindy 
prostitnie, by what law governed, 

The stridhan property of a Hindu woman who has adopted the life of a 
prostitute, passes upon her death, in the absence of nearer heirs, to her brother's 
gon as an heir under the Bengal Sohool of Hindu Law. . 

The term stridkan under the Bengal School of Hinda Law, has no teohnical 
meaning : “that alone is stridhan whioh a woman bas power to give, sellor use 
independently, of her husband's control.” 

Brij Indar Bahadur Singh v. Ranes Janki Kwar (1) referred to. 

When a person beoomes an outcast, he is not, in the contemplation of 
Hindu Law, civilly dead for all purposes, and the tie of relationship which 

i Decree No. 3147 of 1909 
iul ps Sidha ape pE g AA Judge, Hughli;" 


dated 4th October 1909, affirming that of Babu Sidheswar Chakrabarti, Munsiff, 
Howrah, dated 7th May, 1909, 


(1) (1877) L. R. 5 I. A, 1, 1 C, L, B. 818, 
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connected him with his kindred by blood is not completely severed. The rites 
whioh are directed to be performed by his kindred when be becomes an 
outoast, are intended to emphasise the complete exclusion of the outcast from 
all social and religions performances. 

A woman, by the mere fact of lapse into prostitution, docs not cease to 
be a Hindu or to be subject to the rules of Hindu Law. 

Appeal by Defendant No. 1. 

Suit to recover house-rent. 

The house for which rent was claimed originally belonged 
to Kanailal Ghosh, who transferred it to Dayamoyee, who 
was found to be a prostitute, and her brother’s son Harachand 
Jalal. The purchasers, while in possession of the house, leased 
it to the first defendant on the rst January 1901. Shortly 
after, Dayamoyee died on the 2sth February, rgor. On the 
20th July, 1908, Harachand Jalal transferred the house to the 
plaintiff, on the allegation that, upon the death of his father’s 
sister Dayamoyee, he had taken by inheritance her half-share 
of the property and had thus become full owner thereof. The 
Courts below decreed the suit. 

The appeal came on for hearing before Stephen and 
Richardson JJ. who referred the case to a Full Bench by the 
following 

ORDER OF REFERENCE. 


Stephen and Richardson JJ.—This is a second appeal 


which arises as follows. The suit is for rent fora house at Rs. 15. 


a month from September 1905 to August 1908, to which the 
plaintiff claims to be entitled under a 4ada/a, dated the 20th July. 
1908, executed in his favour by Haro Chand Jalal, which 
transferred to him not only the house but also rents in arrear 
from the defendant in respect of it. He is therefore suing 
for Rs. 690 in arrears and Rs. 15 that has accrued due since 
his purchase. Haro Chand purported to execute the sabala 
as being entitled to eight annas of the property conveyed by 
purchase, and to the other eight annas by inheritance from his 
aunt Dayamoyi Dasi who originally bought the property with 
him. The findings of fact in the Court below show that Haro 
Chand had a good title to the eight annas share, that Hari Lal 
Sinha, the appellant, was tenant of Haro Chand and Dayamoyi— 
this is in effect found as a matter of fact, though itis treated as 
a matter of estoppel—and that the abala set up by the plaintiff 


is a binding document. It is an admitted fact that Dayamoyi- 


was a prostitute, and it is found that Haro Chand is the son of 
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her brother and heir to Dayamoyi except in so far as-he may be 


prevented.from being. so by the fact that Dayamoyi was a 


prostitute. The plaintiff is a pleader of the Howrah Courts. 

On these facts, the appellant, defendant No. I, has raised 
the following points of law, (1) that this suit is really a title ‘suit, 
and has been improperly framed as a rent suit, (2) that the 
plaintiff has not made out a title, and. that Haro Chand was 
not heir to Dayamoyi, and (3) that the claim to arrears of rent 
bought by the plaintiff is an actionable claim and cannot therefore 
be enforced in any Court, under section 136 of the Transfer of, 
Property Act. 

i . On the first point, we are of opinion that this is a -real -rent . 
suit, and not such a suit as is referred to in. Golam Mahomed 
Saha v, Sharada Pershad Mullick (1). 


On the third point, we are of opinion that thé right tó 
arrears of rent purchased is an actionable claim under ‘section 
136 of the Transfer'of Property Act, and that the plaintiff 
cannot therefore enforce it in any Court. But the result of this 
affects only Rs. 690 of the plaintiff's claim, and does not touch 
the Rs. 15 falling due after the date of the kabala. 

As to the second point, two matters arise for.consideration. 
The first is that the lower. appellate Court has held that Hari 
Lal, the defendant appellant, is estopped from denying that he 
was the tenant of Dayamoyi and, Haro Chand by his assertion 
that he {was such a tenant in a previous suit brought against him 
by one who is not a party to this suit, and also by the fact that 
he was inducted into possession by Dayamoyi and Haro Chand; 
In our opinion, the lower Court was wrong in treating the first ... 
of these matters as giving rise to estoppel, and whether he was. 
right or wrong in treating the second in the same way does 
not matter, because he was considering it only from the point 
of view of a title set up in one Matangini, with which we are 
not now concerned. But the findings relating to both of. these 
incidents lead to the same conclusion as that at which the. 
Judge arrives, namely, that Hari Lal was the tenant of Dayamoyi. 
and Haro Chand, who were entitled as landlords. UM 

. The second matter is that Dayamoyi was a prostitute, - and 
that the question of how a prostitute’s property descends on 
her death has therefore to be decided in respect at least to one-- 
half of the rent that ‘has accrued due since the date of the 
plaintiff's Aabala. E l E 
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The rule followed by this Court in this matter is that 
unchastity in a woman, a term which includes prostitution, 
degrades her and severs the connection between her and the 
undegraded members of her family, so that the latter cannot 
take her property by inheritance; but its soundness has been 
doubted in this Court and others. The various authorities on 
the question have been set out in the recent case of Z7ipura 
Charan Banerjee v. Sreemuity Harimutty Dassee (1) decided by a 
member of this Bench sitting on the Original Side, from which 
we quote as follows: ' 

“u This was acted on by this Court in Zaramunnee Dassee v. 
Mutiee Banianee (2), where ona question of inheritance two 
prostitute daughters of a prostitute were preferred to two grand- 


sons ofan undegraded daughter. It was acted on again in Jn the’ 


goods of Kamini Moni Bewah (3) where the son of a sister 
of the husband of a prostitute was held not qualified to apply 


for revocation of probate of the prostitute’s Will. The decision. 


was approved of in Sarnomoyee Bewa v. The Secretary of State (4), 
where a prostitute sister applied for Letters of Administration 
to a prostitute, These cases were followed in Bhut Nath Mondol 
v. Secretary of State (5), where Letters of Administration were 
refused to the sons of the brother of the deceased husband of 
a prostitute, though Woodroffe, J., doubted the soundness of 
the rule. This doubt made itself felt again in Sundari Dassee 
v. Nemye Churn Dawn (6), where, letters were refused to the 
prostitute daughter of a sister of a prostitute. The case was 
covered by Sarnomoyee Bewa v. The Secretary of State (4),. but 
the Court disapproved of the decision in Jz the goods of Kamini 
Moni Bewak (3) as being inconsistent with the decision in 
Sarnomoyee Bewa v. The Secretary of State (4). 

“The rule.has been followed in Stvasangu v. Minal (7), 
where among four children of a prostitute of whom two daughters 
were also prostitutes, one of such daughters was preferred as 
heir to the other in preference to the sons of one of the brothers, 


who were born in wedlock. This decision seems to have been 


based in part on Zaramunnee Dassee v. Muttee Bantanee (2), and 
it was followed in ZVVarasanna v. Gangu (8). But it, with others 


to the same effect, was considered in Sarnomoyee Bewa v. The 


(1) (1911) I. D. R, 38 Calc. 498 ; 16 O.-W. N. 808. 

(2) (1846) 7 Mao. Bel. Rep. 277 (0. Ea) 825 (N. E.) 

(3) 1894) I. L. R. 21 Calc. 697. 1 ; 

(4) (1897) I, L, B. 25 Oal. 261; 2 O. W. N. 97. 

(5) (1906) 10 O. W. N, 1083, i (7) (1883) I- Ta R. 12 Mad, 877, 
(6) (1907) 60. L. 4,872, > pem A8) (1889, I. L CB. 18' Mag. 188, 
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Secretary y State (1), “as based more or less on local custom 
and usage." 

“On the other hand, in Subbaraya Pillat v. Ramasamt 
Pillai (2), where an undegraded relation claimed to inherit from 
a woman, it was held that her adultery did not sever the bond 
between her natural relations and herself so far as to disentitle 
them to inherit from her ; and the same principle was followed 
in Narain Das v. Tirlok Tewari (3), where the question was 
whether a natural relation could execute a decree obtained by a 
deceased degraded woman against a stranger." 

u On these authorities, I find myself unable to hold that the 
rule laid down in Kamint Monit Bewah’s case (4), is wrong ; it 
has been recognised in a series of decisions in this Court, and 
has never been actually departed from. I do not consider the 
Madras cases as a strong authority on the other side ; Woodroffe, 
J.’s doubts as to its soundness were not strong enough to prevent 
his acting on it, and the opinion expressed in Sundari Dassee 


v. Nemye Churn Dawn (5) was in fact obiter. The decisions in 


Subbaraya Pillai v. Ramasami Pillai (2) and Narain Dass v. 
Tirlok Tewari (3) certainly raise considerable doubt, but not 
enough to make it right for me to depart from what seems to have 
been the constant course of decisions in this Court. I, therefore, 
hold that Soudamini's prostitution severed her as far as inheritance 
is concerned from her natural relations." i ag 


». A On the authorities quoted, we agree with the Judge in enter- 
taining doubts as to the correctness ofthe rulein question, 
which is laid down most authoritatively perhaps in Sarnamoyee 
Bewa v. The Secretary of State (1). The matter has never been 
dealt with by a Full Bench and the question now before us is of 


constant occurrence. 


We therefore refer this appeal to a Full Bench for decision. 
Mr. S. P. Sinha (with him Sabu Golap Chandra Sarkar, 
Dr. Dwarka Nath Mitter and Babu Probodk Chandra Roy) 


forthe Appellant. It has been uniformly held by this Court 


that prostitution by a woman severs her connection with her 
natural relations. See Zaraman: v. Matt Bantant (6): this 
case has been followed in Zn the Goods of Kamtneymoney (4) and 
in Sarna Moyee v. Secretary of State (1). The decision in J the 


(1) (1897) J. L. B. 25 Oslo, 254 ; 2 C. W, N. 97, 
(2) (18991 T. L. R. 28 Mad. 171. 

(8) (1906) I. L. Re All 4. 

(4) (1894) I. L. B. 21 Cale, 697 699, 700). 

(b) (1907) 6 0 LJ. 972 (6) (1846, 7 Mag. Rel. Rep. 825... 
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Goods of Kamineymoney (1) remains unaffected . by that in 
Sarna Moyee v. Secretary of State (2). The decision in Shut 
Nath v. Secretary of State (3) followed the case of Ju the Goods 
of Kamineymoney (1), though doubted by Woodroffe J. The 
case of Sundar: Dossee v. Nemye Charan (4), is not an authority 
In any way against us. The referring order to the Full Bench 
in the case of Chatoo Kurmi v. Rajaram Tewari (5) no doubt 
expresses doubts as tothe correctness of the rule laid down in 
dn the Goods of Kamineymoney (1). Tne cases of Subbóaraya v. 
Ramasami (6) Narain Das v. Tirlok Tiwari (7) and Tripura 
v. Hartmats (8) are to the contrary effect. 

According to settled Hindu Law, a woman becomes degraded 
and an outcast as soon as she lapses into prostitution. She 
becomes civilly dead and her relations perform her funeral 
obsequies. Mere unchastity does not bring her into that 
condition. For distinction between unchastity and degradation, 
see Golap Chandra Sarkar's Hindu Law, Chap. X. pp. 368—370 
where.he quotes Yajnavalkya iii. 298 and Vasistha. It is not 
adultery but lapsing into prostitution that brings about such a 
condition. . So far as the particular condition of degradation 
is concerned, the question did not arise in the case of Subbaraya 
v. amasami (6). A person degraded and outcasted becomes 
civilly dead. In the case of Narain Dass v. Tirlok (7),it was held 
that degradation of a wife did not sever the relation as in the 
converse-case of a degraded husband. 

Babu Golap Chandra Sarkar on the same side: refers to 
Dayabhaga Chap. I, para. 30. ‘Death’ includes degradation, 
which bas the same-effect as death and opens the inheritance. 
Quotes Raghunandan. Sinful acts have two effects : (1) fall into 
Hell, (2)]bar of social intercourse. 

For P*nance, see Raghunandan's Prayaschitta Tatwa Vol. I. 
p. 544 edited by Jibananda Vidyesqgare: Refers to Yajnavalkya 
III, 9, and Manu XI, 183-4. 

Dr. Rash Behary Ghose (with him Babus Brajalal Chakra- 
barii and Mohint Mohan Chatterjee) for the Respondent: There 
is no uniform course of decisions in this Court. See Chatoo 
Kurmi v. Rajaram Tewari (§) and  BAutnath v. Secretary 
vi State (3). B 


(D) 0894) I. L. B. 21 Cale. 697, 699, (700), 

(2) (1897) I. L, R. 25 Oalo 254 (2577). 

(3) (1908, 10 C. W. N. 1085. 

(4) (1907) 6 O, L. J. 372. ur (6) (1899) I. L. R. 28 Mad. 171 
(6; (1909) 11 0. D. J. 124 1027)... + (7) (1900) 1. L.R 29 A 

(B) (1911) I'L. R. 88 Calo, 493, 6 0, W. N. 807. 
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(Mooxerjre J.—Is the brother's son of a woman heir of her 
stridhan ?] 

He is certainly in the case of a respectable woman, in the 
absence of nearer heirs. As there is no separate provision in 


the Hindu Law for succession to the properties of a prostitute, 


one must fall back on the ordinary Hindu Law. 

The woman here is a Teli and the vendee belongs to a higher 
subcaste. The onus is on the other side to show that ordinary 
Hindu Law does not apply. Refers to Sarna Moyee v. Secretary 
of State (1), Subbaraya v. Ramasami (2) and Narain Das v. 
Tirlok Tewari (3). 

It is anomalous that while degraded relations may succeed, 
the undegraded ones may not succeed, simply because they ‘ did’ 
not lapse into the same condition. 

There is only one rule both for degraded and undegraded 
woman in Hindu Law, and that is this: A woman, though 
degraded, does not cease to be a Hindu. Ordinary Hindu Law 
would apply, in the absence of any special rule applicable to the 
properties of a prostitute, that is, in the words of Stephen J, 
degradation does not sever the tie of kindred by blood. 


Babu Brajalal Chakrabarti on the same side: Refers to 
Golap Chandra Sarkar’s Hindu Law, p. 361, Yajnavalkya III, 219, 
quoted at p. 370. The woman is not to be turned -out but is 
to be retained in the house, though ceremonies similar to funeral 
obsequies are to be performed: Yajnavalkya, III, 295-7. Manu 
XI, 55, says mahapataks are five in number. In the case of a man, 
ordinary immorality is not mahapatak. Refers to Sabdakaipad- 
dreum, 1st Ed. p. 2725. Thereis no distinct treatment of men 
and women in the sastras as to penances, Vasistha says that 
half the punishment is to be meted out to women. See Manu 
XI, 177, 178. 

The next question is, wbat are the provisions for the per- 
formance of obsequial rites of a degraded woman, when she dies 
a physical death ? 

Refers to Sebdakalpadrum, Vol. UI, p. 24, (3rd Ed.) Con- 
nection still subsists, for without that there is not the possibility 
of obsequial ceremony being performed at all. 

Sreekrishna Tarkalankar’s Commentary on Dayabhaga shows 
that degradation has the same effect as death, only when it is 
incapable of expiation. See Viramitrodaya (Sastri’s translation) 


(1) (1897) I. L.'R. 25 Calc. 254 (257) 
(2) (1899) I. L. B, 23 Mad 171 (177). (8) 906, I L. B. 29 All, 4, 
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p. 37. Refers to Mitakshara, chapter on’ Debts. There a. 
degraded woman is described as the property of her husband. 
This shows that there is no absolute cessation of the tie. Prayas- 
chitta Tatwa has no proper application, as nothing is said as 
regards the legal status of a degraded woman. The views are 
also not uniform ; Dayabhaga, Chap. I, section 30 ; quotes Narada 
in section 32; see section 33. The word is "lost" (Brnasta). 
Narada, Part II, Chap. XIII. (Dr. Jolly’s translation p. 94). See 
also Part II, Chap. XII at p. 92 of Jolly's translation where both 
Binasta (lost) and Patita (degraded) occur. . The context in 
which the said words occur does not show that there is any 
extinction of legal rights. '. 

. Expiation does not become impossible except after death, 
and then only succession opens. Mayne’s Hindu Law, 7th-Ed., 
p. 423, section 327, where one of the texts is quoted and 
translated. 

Babu Golap Chandra Sarkar in reply : ~The Court is bound 
by the Dayabhaga. The words Nasta and. Binasta mean the 
same thing, f. e., degraded. Degradation is a cause of exclusion 
from inheritance. It is same as outcasting. 

` [C. J.—The mere fact-that a man loses his caste does not 
involve forfeiture of rights of property. .Does it follow then that 
his family relations do not succeed to his property.] 

Refers to Dayabhaga Chap. V,.7. An outcast. is excluded 
from inheritance, See paras. I0, II, I2. 

[MookERJEX J.—Do you maintain that as soon as a woman 
becomes degraded, she loses her rights to properties already 
acquired. | ? a 

Refers to Parasara, Vol. II, p. 284. I do not-contend that un- 
chastity makes a woman degraded. Also refers to Brahma Vaibarta 
Purana, Prakrittkhanda, Chap. XXXI, where the definition of 
Besya (Prostitute) is given. Ifa degraded woman goes to the 
house of her husband, &c., the house becomes defiled. 

Raghunandan is the paramount authority in Bengal. . 

[MookERJEE J.—On what does the right of succession 
depend ?] À 

. On relationship. After degradation, a woman loses- her 
relationship. 

[MooKERJEE J.—How can that be true of relationship by 
blood ; how can a woman, after degradation cease to be the sister 
of her undegraded brother or sister? We need not consider now, 
when men or women become degraded, how that affects the status 
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of their wife or husband, as the case may be. Is it not significant 
that Hindu lawgivers do not lay down separate rules for succes- 
sion to the properties of an unchaste woman ?] 

Refers to Sheonath Ray v. Dayamayee Chaudhurant (1) and 
Strange's Hindu Law, Vol. I, (Edition of 1830), p. 160. 

[C. J.—On what grounds does a person, who otherwise would 
have succeeded but for the degradation of the woman, become 
barred? One ground may be “civil death." But the Privy 
Council has held that loss of chastity is not civil death and 
does not involve forfeiture of rights of property. Another 
ground may be personal disability which bars the degraded 
woman, but does it bar the undegraded relations from inheriting ?] 

Refers to the preamble to the Caste Disability Act, 1850, 
Saummoney  Dossee v. Nemy Churn Doss (2), Matunginee Dabee 
v. Foykalee Dabee (3), Ramnath v. Durga (4) and Ramananda v. 
Raikishori (5). 

An unchaste mother and daughter cannot succeed. Refers 
to Narain Das vw. Tirlok Tiwari (6). Nobody has heard of a 
woman of the town coming back to society and to the home of 
her relations. | 

Refers to Stoke's Hindu Law, p. 666, where Sutherland says 
that the undergraded wife of an outcast can give her child 
in adoption. 

[C. J.—That is in your favour, but I do not find any authority 
for it.] C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the first. defendant in a 
suit for house rent. To appreciate the question of law which 
calls for decision, it is necessary to state briefly the undisputed 
facts. The house originally belonged to Kanailal Ghosh, who 
transferred it on the 1oth October 1893 to Dayamayee Dasi and 
her brother’s son Harachand Jalal. The purchasers, while in 
possession of the house, leased it to the first defendant on the rst 
January 1901. Shortly after, Dayamayee Dasi died on the 25th 
February 19or. ‘On the zoth July 1908, Harachand Jalal trans- 
ferred the house to the plaintiff, on the allegation that, upon the 
death of his father's sister Dayamayee Dasi, he had taken by 
inheritance her half-share of the property and had thus become 


full owner thereof. On the 8th September 1908, the plaintiff 


(1) (1814) 2 Mac. Sel Rep. 187. 
(3) (1851) 2 Taylor and Bell 800. (4) (1878) I. T.. B. 4 Calc. 550. 
(8) (1869) 14 W, B. 28 (O O.). (5) (1804) I. L. B. 22 Galo. 817. 
(8) (1906) L L. B. 26 AL, 4, 
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commenced the present suit for rent. Besides other defences 
not material at this stage, the first defendant resisted the claim 
on the plea that Dayamayee Dasi was a prostitute, and, that, con- 
sequently, Harachand Jalal, though her brother’s son, was not 
her heir under the Hindu Law. This contention has been over- 
ruled by both the Courts below. The evidence shows that 
Dayamayee Dasi was a married woman, that after the death of 
her husband she became a prostitute and that she was the mis- 
tress of one Bose. The house was apparently purchased by her 
with her own earnings, and, throughout this litigation, it has 
been assumed that it was her sfridhan property. This assump- 
tion is in accord with the accepted view of the Bengal School of 
Hindu Law, namely, that the term stridkan has no technical 
meaning, or, in the words of Jimutavahana,‘that alone is síri- 
dhan which she has power to give, sell or use, independently of 
her husband's control.’ Dayabhaga Ch. IV, Sec. 1, paragraph 18, 
Brij Indar Bahadur Sing v. Ranee Fanki Kuer (1). The sub- 
stantial question of law, which, consequently, requires examina- 
tion may be formulated in these terms: 

“ Does the s/rid&an property of a Hindu woman, who has 
adopted the life of a prostitute, pass upon her death to her 
brother's son as an heir under the Bengal School of Hindu Law?” 

It caunot be disputed that ifa Hindu woman, governed by 
the Bengal School, is respectable, her sirigham property passes 
upon her death to her brother’s sonin the absence of nearer 
heirs. This position is established by Jimutavahana in the 
Dayabhaga (Ch. IV, Section III, paragraph 37). Having pointed 
out in paragraphs 35 and 36 that the text of Vrihaspati men- 
tioned in paragraph 31 relates merely to the right of succession 
and is not declaratory of the order of inheritance, he observes 
that the text is " expressive ofthe strength of the fact (of the 
benefits conferred)," and, then proceeds to develop the order 
of succession in paragraph 37 in the following terms : 

" This then is the order of succession according to the 
various degrees of benefit to the owner of the property from the 
oblation of food at obsequies. In the first place, the husband's 
younger brother is entitled to the woman's property ; for he isa 
sapinda and presents oblations to her, to her husband, and to 
three persons to whom oblations were to be offered by 
her husband. After him, the son, either of her husband's 
elder or of his younger brother, is heir to the separate 
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property -of his- uncle's wife.; for he isa safinda and presents 
oblations to her, to her husband, and to two persons to whom 
oblations were to be offered by her husband. On failure of such, 
the sister's son , though he is not a safinda, inherits the separate 
property left by his mother’s sister, because he presents oblations 
to her and to three persons (her father and the rest) to whom 
oblations would have been offered by her son. In default of him, 
the son of her husband's sister, (for it is reasonable, since the 
husband has a weaker claim.than the son, that persons claiming 
under them should have similar relative precedence) is heir to 
the property of his-uncle's wife; because he presents oblations 
to three persons to whom they were to be offered by her hus- 
band, and also presents oblations to her and to her husband. On 
fatlure of him, the brother's son is the successor to his aunts 
property, for he presents oblations to the father, to her grandfather, 
and to herself. If-theré be no nephew, the husband of her dau- 
ghter is heir to his mother-in-law’s property, since he presents 
.oblations to his mother-in-law and father-in-law.” 


The language usedin this ‘passage does not restrict its 
‘application to the strtdhan property of a respectable woman 
only ; the language is ‘comprehensive enough to include the 
stridhan property of a prostitute, who does not, by the mere 
fact of lapse into prostitution, cease to be a Hindu or to besubject 
tothe rules of Hindu Law.. (Mitakshara on Yajnavalkya, II, 
290. Setlur's edition page 1105; Girischandra Tarkalankar's 
Translation page 121). The question, therefore, arises whether 
the rule laid down in the Dayabhaga, Chap. IV, section III, 
paragraph 37 should be held inapplicable to the case of succession 
tothe sirtdhan property of a prostitute, either because the 
reason on which the rule is founded ceases to be applicable in 
the case of a prostitute or because, upon general priaciples of 
‘Hindu Jurisprudence, the rule should be restricted in its application 
only to the szrzdAan property of a respectable woman. In: so 
far as the reason for the rule is concerned, Jimutavahana states 
that the brother's son is the successor to his aunt’s property; 
because he presents oblations to the father, to her grandfather 
and to herself. lt is plain that the capacity to present oblations 
to the father and the grandfather of the aunt is not dependent 
upon her character ; the claimant offers such oblations, because 
they are the father and the grandfather of his own father. In:so 
far, therefore, as capacity to present oblations to the father and. 
the grandfather ,of the: woman is. concerned, the claimant . 
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possesses that qualification whether or not his aunt is respectable. 
But, in so far as capacity to present oblations to herself 
is concerned, it may be argued that when she lapses into 
prostitution, the claimant loses that capacity. This, in fact, 
is the line of argument adopted by the appellant as based upon 
general principles of Hindu Jurisprudence. The contention in 
essence is that when a Hindu woman lapses into prostitution, 
she is civilly dead, and that in the eye of the law, the 
tie which connected her to any person through her father, 
mother, husband or children is completely severed ; in 
other. words, so far as her relations are concerned, the position 
is precisely the same asif she had suffered physical death. 
To establish this position, the appellant has been constrained 
to argue that when a woman lapses into prostitution, she 
becomes an outcast and that when a person has become an 
outcast, whether a man or a woman, the kinsmen must perform 
the same ceremonies as at the time of death. Reference has 
been made to the following passages from the Laws of Manu : 


“ The sapindas and samanodakas of an outcast must offer 
a libation of water to him, as 1/ Ae were dead, outside the village, 
on an inauspicious day in the evening and in the presence of the 
relatives, officiating priests and teachers" (XJ, 183). 

" A female slave shall upset with her foot a pot filled with 
water, as tf 1! were for a dead person; his sapindas as well as 
the samanodakas shall be impure for a day and a night (XI, 
184).” 


* But thence forward, it shall be forbidden to converse with . 


him, to sit with him, to give him a share of the inheritance 
and to hold with him such intercourse asis usual among men 
(XI, 185)." 

t And, if he be the eldest, his right of primogeniture shall be 
withheld and the additional share due to the eldest son ; and in 
his stead, a younger brother, excelling in virtue, shall obtain the 
share of the eldest ” (XI, 186). 

[Sacred Books of the East, Vol. 25 page 468.] 

Before we determine the true import of this passage, we may 
observe that passages similar in scope and character, are to be 
found in other institutional writers, amongst whom may be men- 
tioned Gautama (XX, 4—7, S. B. E., Vol. 2, page 278), Vasistha 


(XV, 12—16, S. B. E., Vol. 14, page 77), Baudbayana (II, 1, 36 ; . 


9. B. E. Vol. 14, page 216), and Yajnavalkya, (III, 295 ; Mandlik, 
page 270). In each of these instances, as in the case of the Laws of 
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Manu, the passages are followed by rules for the performances of 
penance, which serve to throw light upon the true significance of 
the directions for excommunication of outcasts. "Thus, we have 
in the Laws of Manu : 

" But when he has performed his penance, they shall bathe 
with him in a holy pool and throw down a new pot, filled with 
water ” (XJ, 187). 

* But he shall throw that pot into water, enter his house and 
perform, as before, all the duties incumbent on a relative 
(XI, 188). Of the like import are passages in Gautama 
(XX, 10—14, S. B. E. Vol. 2, page 279), Vasistha, (XV, 17—21, 
S. B. E, VoL 14, page 77), Baudhayana, (II, 1, 36, S. B. E., Vol. 
14, page 216) and Yajnavalkya, (III, 296 ; Mandlik, page 270). 
Of equal significance is the following passage from the Laws of 
Manu which refers specially to female outcasts : 


"Let him follow the same rule in the case of female out- 
casts ; but clothes, food and drink shall be given to them and 
they shall live close to the family house” (XI, 189; S. B. E. 
Vol. 25, page 469). | 

Upon this passage, three of the commentators of Manu, 
namely, Medhatithi, Sarbajna Narayan, and Gobindaraj observe 
that provision is necessary for the residence and subsistence 
even of fallen women, so that they may have no temptation to 
proceed further in the paths of vice (Manu edited by Mandlik, 
page 1439 and page 157, App.) 

To the same effect is the following passage from the Insti- 
tutes of Yajnavalkya : l 

“This very ceremony is ordained inthe caseof degraded 
women. They should be given dwelling room in the vicinity of 
the house, provided with food and clothing and be guarded ” 
(III, 297. Mandlik, page 270). Vijnaneswara comments upon 
this passage that the fallen woman should be allowed food just 
sufficient to sustain life and a piece of soiled cloth ; he adds that 
she should be reproved and admonished not to have intercourse 
with another man (Mitakshara by Setlur, page 1382). To the 
same effect is the comment of Apararka (Poona edition, page 
1208). 


a 


It is fairly clear from the passages already quoted that the © 


performance of ceremonies, similar to obsequial ceremonies, by 
the- kindred of a person who is guilty of a heinous sin and has 
thereby become an outcast, is indicative not of the fact that he is 
civilly dead but rather of the fact that his social rights have been 
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suspended, and such rights may be revived by the performance 
of the appropriate ceremonies and penances. This is supported 
by the express statement of Apararka in his commentary on 
Yajnavalkya (IIl 294, Poona edition, page 1205) that the out- 
' cast is, from the time of the performance of the ceremonies des- 
cribed, to be excluded from all social and religious performances, 
and no one isto have intercourse with him in ordinary life. 
Apararka supports this view by quotations from the Institutes 
of Gautama, Vasistha, Sankha and Likhita. This is further 
confirmed by the fact that the social rights of the outcast may be 
revived upon the performance of the prescribed penances and 
ceremonies, This is elaborated in the Prayasachitta Viveka of 
Sulapani in which heinous sins which cause degradation are 
divided into nine classes. For sins of each class, penances, cere- 
monies and gifts are prescribed, and these vary in respect of 
different sins, even in the same class, according to their gravity. 
A convenient summary of the different classes of sins and of the 
respective penances -and ceremonies will be found in the Sab- 
Gakalpadruma, Art. Prayaschitta, Vol. 3, pages 321—364. The 
view that an outcast is not civilly dead is further supported by 
the fact that the kindred of an outcast has to perform his obse- 
quial ceremonies after his death. Thus, in the Chaturvargachin- 
tamani of Hemadri, (Asiatic Society's Edition. Pariseshkhanda, 
Vol. III, page 1661) it is stated that the obsequial ceremonies 
of an outcast or of a person who has killed a cow or a Brahmin, is 
to be performed after the lapse of one year from his death. To 
the same effect 1s a passage in -the Agnipurana, in which it is 
stated that salvation is effected ofa person who has killed a 
Brahmin or a cow or who has committed five heinous sins or who 
is guilty of ingratitude, if funeral oblations are offered for the 
benefit of such person at Gaya (Sabdakalpadrum, Vol. III, page 
24, Art. Patita). In fact, Chap. XXII of the Pariseskhanda. of 
the Chaturvargachintamani of Hemadri (Asiatic Sociey’s Edition, 
Vol. III, page 1657) shows conclusively that obsequial ceremonies 
of an outcast should be performed by his kindred for the purpose 
of his salvation. To the same effect, is the statement in the 
Institute of Vishnu, (XXII, 57 ; S.B.E., Vol. 7, page 93): “On 
the death day of an outcast, a female slave of his must upset a 
pot with water with her feet, saying, drink thou this.” In fact, 
there is no foundation for the position suggested by the appel- 
lant, namely, that when a person, becomes an outcast, he is, in the 
contemplation’ of Hindu’ Law, ‘civilly dead for all purposes, and 
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that the tie of relationship which connected him with his kindred 
is completely severed. The rites, which are directed to be per- 


formed hy his kindred when he becomes an outcast, are intended 


to emphasise the complete exclusion of the outcast from all 
social and religious performances. This view is not opposed to 
that adopted by Raghunandan in the passage from his Institutes 
(Vol. I, page 544) where he differentiates between the two-fold 
property of a heinous sin, namely. frst, its capacity to cause the 
sinner to go to hell, and, secondly, its capacity to cause exclusion 
from social intercourse; the former effect cannot be avoided 
when the sinful act is intentionally committed, but the second 
can be removed by the performance of penance and the sinner 
restored thereafter to social intercourse. Raghunandan does 
not hold that a person guilty ofa heinous sin thereby cancels 
the tie of kindred which binds him to his relations, Stress, 
however, was laid upon a passage of the Dayabhaga (I, 31) in 
which Jimutavahana observes that sons have not a right of owner- 
ship in the wealth of the living parents but in the estates of 
both when deceased, and adds that this means not mere 
demise, but also the state of a person degraded, gone into 
retirement, or the like.” This passage, however, is clearly 
of no assistance to the appellant, because it merely asserts 
that right of property is annulled by degradation. That this 
is the true import of the passage is clear from the Dayatatwa 
of Raghunandan (Chap. I, paras. 9—11) where he points out with 
reference to the text of Narada quoted by Jimutavahana in the 
Dayabhaga I, 32 and expounded in I, 33 that sons are entitled 
to partition, if the right of property of the parent be annulled by 
death or by degradation. This obviously refers to an entirely 
different problem. We are not concerned with the question 
whether a person who has committed a heinous sin and has 
become an outcast may not only be excluded from inheritance 
[Dayabhaga, Ch. V, paras. 6—13], but may also lose all rights of 
property, or whether such a comprehensive proposition cau be 
reconciled with the view accepted by their Lordships of the 
Judicial Committee in the case of Mantram Kalita v. Kerry 
Kalitani (1); nor need we determine whether the decision in 
Sheonath Ray v. Dayamayee Chaudhurani (2), upon which much 
stress was laid by the appellant, can be treated as well founded on 
principle, in so far as it ruled that an adopted son forfeits his 


(1) (1879) L. B. 7 L. A. 115, I. L. B, 6 Calc. 766, 6 O. L. B, 822, 
" (2) (1814) 2 Mac, Bel, Rep. 137. 
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rights in the estate of his adoptive father by reason of intercourse 
with a Mahomedan woman, subjecting him to the penalty of 
irrevocable expulsion from caste. The question now under con- 
sideration is of an entirely different character ; we are called upon 
to determine, whether, when a woman lapses into prostitution, 
the tie of her relationship with her kindred is severed, so as to 
render it impossible for the kindred to claim her estate by 
inheritance. As already stated, the texts do not support the 
theory that the tie is so severed. No doubt, there is the opinion 
of Mr. J. C. C. Sutherland, in his Synopsis of the Hindu Law of 
Adoption appended to his translation of the Dattaka Mimansa 
and Dattaka Chandrika, to the effect that the mother of an infant 
may give him in adoption even during the life-time of her 
husband, who has permanently emigrated, entered a religious 
order, or become-an outcast, because being civilly dead be would 
be regarded as virtually deceased. No authority, however, is 
mentioned in support of this proposition in so far as an outcast is 
concerned; on the other hand, the passages in the Dattaka 
Mimansa (section IV, paras. 9, 10) and Dattaka Chandrika, (section I, 
paras. 7, 31, 32) mentioned, refer to cases where the husband has 
disappeared or has entered a religious order. But, even if there 
were any authority for the extension of tbe rule to the case 
where the husband has become an outcast, it might be defended 
possibly on the theory that the father by his expulsion from caste 
had been deprived ofthat right of guardianship over his child 
which alone would entitle him to assent to the adoption of the 
infant into a different family. In any event, Mr. Sutherland does 
not support his theory of civil death of an outcast by reference to 
any authorities, and it is significant that, in the preface to his 
work, he candidly admits that the synopsis possesses no intrinsic 
authority whatsoever, and that of the propositions it contains, 
many are dubious and some may prove erroneous. We take it, 
therefore, that the appellant has failed to establish the theory 
that when a woman lapses into prostitution, the tie of relation- 
ship which connects her with her kindred is thereby dissolved, 
so as to make it impossible for the kindred to claim her stridhan 
property by inheritance by reason of the relationship in which 
they stand to her. Itis obvious that the adoption of such a 
theory would have rendered it necessary for the Hindu Lawgivers 
and Commentators to provide a set of rules regulating succession 
to the property of a woman who has adopted the life of a prosti- 
tute. That prostitutes existed and were recognised in ancient 
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Hindu society is clear from the passage of the Mitakshara to 
which reference has already been made (Mitakshara, Setlur's 
edition, page 1105; ° Giris Chandra Tarkalankar’s translation, 
page 121). It is extremely improbable that, ifthe theory suggested. 
by the appellant were well-founded, the doctrine would be left to 
be inferred from casual references, and no provision would be 
made to regulate: succession to the estate of a woman who has 
lapsed into prostitution. On the other hand, it may be conceded 
that cases of this description would rarely find their way into 
Courts; respectable people would deem it a degradation to 
acknowledge relationship with a fallen woman ; much less would 
they be ready to claim property which represented the wages of 
her sin. It is remarkable that this feeling led Chanakya to lay 
down in his Arthasastra that the estate of women of this class, 
taken by the King by escheat in the absence of heirs, should be 
given away.by. him in charity (Arthasastra of Kautilya, Mysore 
edition, page 161) ; but Chanakya undoubtedly contemplated that 
the estate would not reach the hands of the King till there was a. 
complete failure of heirs. The same idea pervades a passage in 
the Vatsyayana Sutra (Jaipur.edition, page 347) where it-is-stated 
that the wealth of a fallen woman may be taken. in gift by a 
Brahmin. for religious purposes, if it does not reach his hands 
directly..' But the position is. entirely different when the kindred 
of a woman who has lapsed into prostitution lay claim to her 
estate upon her death. The mere fact of the degraded life she 
led did, not sever the tie of relationship between her and her 
kindred, and though she migbt-have been disqualifed as an 
heiress, thereis no reason why her undegraded relations should 
not, if they are prepared to-put forward the claim, take her, 
siridhan estate by right of inheritance. 

. . It has been earnestly contended, however, on behalf of the 
appellant that this view is directly opposed to what has been. 
regarded as settled law in the Courts of this Province since 1846 
and.should on that ground alone be repudiated. We are clearly 
of opinion that this contention ought not to prevail. It is true 
that in the case of Zaramant v. Mott Buntani (1), it was held that 
the tie of relationship is severed between a married and respect- 
able daughter and her mother when the latter adopts the life of a 
prostitute. This decision was founded upon an opinion of the ` 
pundit of the Sudder Court which is supported neither by- any. 
statement of reasons nor by any reference to the original texts. 


i 
J 
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(1) (1840) 7 Mac, Sel, Rep, 325. 
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On the other hand, in the Matsya Puran, as quoted in the 
Sabdakalpadruma, Vol. III, page 24, it is expressly stated that 
there may be fallen persons who cannot be forsaken, and, as 
an illustration, it is said that although elder relations, who may 
have lapsed into prostitution or have otherwise -fallen, should 
be abandoned, yet the mother should never be so- treated, and 
the reason assigned for this preferential treatment is that the 
mother who has borne and bred the child is the. greatest of all 
relations. Itis unfortunate that this decision of the Sudder 


Court, based on such doubtful authority, should have been. 


subsequently accepted without question: Jn the Goods of 
Kamineymoney (1), Sarna Moyee v. Secretary of State (2). But 
the position was doubted in BAutnath v. Secretary of State (3), 
Sundari Dosses v. Nemye Charan (4), Tripura vy. Harimatt (5), 
and in the referring order in the case of Chatoo Kurmi v. 
Rajaram Tewari (6). Itis clear, therefore, that the course of 
- decisions in this Court on the point since 1846 has not been 
uniform: Harilal v. Rup. Naryan (7). In the Madras High 
Court, the- decision in Zaraman: v. Mots Bontani (8), 
` was followed in Sivasangu v. Mrinal (9) which was accepted 
as good law in /Varasanna v. Gangu (10). But in the later cage 
of Subbaraya v. Ramasami (11), the learned Judges of the 
Madras High Court expressly dissented from the proposition 
that degradation on account of unchastity entails, in. the .eye 
of the law, complete cessation of the tie of kindred between the 
. fallen. woman and the members of her natural family, or between 
her and the members of her husband's family, observing that, in 
their opinion, the circumstance that in general it is open to gn 
outcast to resume his former position after expiation [Virami- 
trodaya, Ch. I, sec. 52] strongly pointed to the view that degrada- 
tion had the effect of rendering dormant at best the tie cof 
kindred, [See Laws of Manu, XI, 60, 177-178, which prescribe the 
penance for the expiation of an adulterous woman ; it is lighter 
or heavier according to the caste of the male offender. S. B. E., 
Vol. 25, page 467. Seealso Vasistha, XXI, 8, 12-13; S. B. E. 
Vol. 14, page 112. Vishnu, LIII, 8; S. B. E., Vol. 7, page 174.] 
The same view has been adopted by the Allahabad High Court 
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OIVIN id the cases-of Arsweswar v. Mahta (1) and Narain Das v. 
1913. Tirlok Tiwari (2). In some of the cases, again, a question of 
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and ZVarasanna v. Gangu (5). That question of preferential 
right does not require consideration in the case before us, and we 
need not consequently determine whether, as stated in Subbaraya 
"o v. Ramasam: (6), the claim of the degraded heir may be preferred 
tothat ofthe undegraded heir of equal degree on any “ equit- 
able principle." 
The extent to which divergence of judicial opinion is possi- 
‘ble in cases of this description is well indicated by the decision 
in Aam-Prasad v. Subu Bai (7) In- that case, one Radha was 
legally married to one Mati Lal, but many years before her death 
she abandoned her husband, adopted the life of a prostitute and 
lived as the mistress of Raibhanji. Upon her death, her property 
‘which had been received by her from her paramour, was claimed, 
on the one hand, by the daughter of her sister, and, on the 
other, by the son of the brother of her husband. "The claimants 
were, both ofthem, undegraded, but the defendant, the son of 
the husband's brother, resisted the claim of the plaintiff, the 
"sister's daughter, on the ground that as a respectable woman she 
was not-entitled to succeed by inheritance to the estate of her 
mother's'sister who had become degraded by reason of life-long 
prostitution, The Judicial Commissioner declined to accept 
the contention that when a woman has lapsed into prostitution, 
‘she becomes-civily dead with the result that the tie of relation- 
"ship. which connects her to her kindred is completely severed. 
He held that no tie of blood can be destroyed by unchastit y, 
' whatever personal disability may be imposed by express provi- 
sions of the law upon the person who has become unchaste ; 
consequently, where inheritance is a right arising out of consan- 
. -guinity, the -unchastity or degradation of the propositus or-pro- 
posita, as the case may be, will not divert the descent of property, 
save where there isan express provision. In support ofthis 
view, reliance was placed upon Ganga v. Ghastta (8), Advyapa 
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v. Rudrava (1) and Kojtyadu v, Lakshmi (2), and doubt was 
expressed as to the view adopted in Ramnath v. Durga (3), 
Ramananda v. Ratkishort (4) and Sundar: v. Prtambart (5). 
The learned Judge, however, proceeded to hold thar prostitution 
on the part of the wife, during the life-time of her husband, had 
operated to dissolve the marriage tie between them and that 
they had ceased to be husband and wife, with the result that 
upon her death neither her husband nor any person claiming 
through him could take by inheritance her str1dhan property. 
This view, it will be observed, is founded upon the theory that 
. kindredship by blood stands, in the matter of dissolubility, upon 
an entirely different footing from the tie of marriage, which, 
according to the learned Judge, is essentially and necessarily a 
contract though clothed with sacrament. The learned Judge 
very emphatically expressed the opinion that it would be 
anomalous to hold that a married woman who has lapsed into 
prostitution during the life-time of her husband is still a wife, but 
that she has not a single conjugal right or claim attached to her 
wifehood, that her husband may think her as dead in respect 
of all rights given to her and all obligations imposed on him 
by the marriage, such as maintenance, protection, society, and 
inheritance from him, while he retains all his rights as a husband, 
including that of succession to her separate estate. From this 
point of view, it was not difficult to reach the conclusion that 
where a Brahmin husband totally and finally abandons his wife on 
the ground of unchastity, inexpiable: or unexpiated, so as to 
destroy all her present and future claims on him and his 
inheritance, the relationship of marriage is dissolved, so far as 
it sustains the civil rights and obligations of husband and 
wife infer se. The same view was adopted in Maharunta v. 
Thakur Prasad (6), where it was ruled that property acquired 
by an unchaste widow by prostitution cannot strictly be called 
her stvidkan inthe technical sense of a wifes or a married 
woman's property, and that property so acquired goes to 
her illegitimate child and not to the members of her husband's 
family upon whom the widow had no claims whatever after 
she began to live with her paramour. It is not necessary, for 
our present purpose, to examine the question, by no means 
free from difficulty, as to the true nature of Hindu marriage, 


(1) (1878) T, L. B. 4 Bom. 104. ~ "14y (1884, 1 L R 22 Calc. 847. 
(2) 1881) I. L. R. 5 Mad. 119. .(5) 11905) 1, L, R. 82 Oale, 871. 
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and the still more difficult question, whether the marriage 
tie is dissolved and the relationship of husband and wife annulled. 
by the lapse of the wife into prostitution. Nor is it necessary to 
examine the further question whether, assuming the marriage 
tie to be incapable of dissolution even by reason of prostitution 
on the part.of the wife, the sister’s daughter or the husband’s 
brother’s son, would be the preferential heir to property acquired 
by her as a prostitute. The learned Judicial Commissioner held 
that no Hindu Lawgiver, with his high ideals of female chastity 
and of spiritual affinity between heir and propositus, would place 
the husband in the list of heirs to the acquisitions of his fallen 
wife by and during her degradation. In this view, the Judicial 
Commissioner held that the plaintiff, who was governed by 
the Bombay School of Hindu Law, was entitled to what was 
described in Manilal v. Bat Rewa (1) ‘as stridkan improper ! 


-of her mother's sister, on the ground that the defendant as the 


son of her husband’s brother was either no heir at all, or, if an 
heir, was bound to be postponed to the plaintiff. 


Upon an examination of the original texts, and upon a review 
of the judicial decisions on the subject, we hold that the mere 
fact that a Hindu woman has adopted the life of a prostitute does 
not sever the tie which connects her to her kindred by blood, 
and, that, consequently, the siridkan property of a Hindu 
woman who has adopted the life of a prostitute passes upon. her 
death, in the absence of nearer heirs, to her brother’s son as 
an heir under the Bengal School of Hindu Law. 


It is conceded that as held by the Division Bench, the plaintiff 
cannot successfully claim the arrears of rent purchased by him. 
The decree of the Court below must consequently be modified 
to this extent. | | 


In this view, the decree of the Subordinate Judge must be 
affirmed subject to the variation mentioned. The respondent 
wil have his costs of the hearing, as well before the Division 
Bench as before the Full Bench. 


|o. T. M. Appeal dismissed; Decree modified. 


(1) (1892) I. L. R, 17 Bom. 758. 
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HARILAL SINGHA 
v. 
RUPA MANJARI BARMANI* 
Homestead land— Lease — Heritability— Degraded woman—Suocession. 


A lease for an indefinite term is not necessarily heritable; but where there 
is a lease for building and residential purposes, in the absenoe of any intention 
to the contrary, indicated either in the terms of the grant or in the nature of 
the tenancy, the leasehold interest is heritable. 

Kishorilal v. Krishnakamini (1) followed. 

Quere— Whether an undegraded  blood-relation of a degraded woman 
loses his capacity to take by inberitance, merely by reason of her degradation. 

Chatoo Kurmi v. Raj Narain (2) referred to. 

Suit for ejectment. 
Appeal by the Defendants. 
The facts are fully stated in the judgment. 
Babus Bipin Behary Ghose and Nagendra Nath Ghose for the 
Appellants, — 
^. Babu Sajani Kanta Sinha for the Respondent. 
The judgment of the Court was delivered by 


Mookerjeo J .— This is an appeal on behalf of the deitadinis 
in an action in ejectment. The subject-matter of the litiga- 
tion, a parcel of homestead land, admittedly belonged to one 
Krishna Mohini Dasi, who died in March 1908. On the 22nd 
April, 1908, her interest as tenant was purchased by the plaintiff 
from her brother Krishna Das. Three days later, the defendants, 
now appellants, purchased the property from the same person. 
The plaintiff seeks to eject the defendants on the ground that she 
has a prior title. The defendants resist her claim on a two-fold 
ground ; namely, Zrs?, that the interest of Krishna Mohini was 
not heritable ; and, secondly, that as Krishna Mohini was a woman 
of ill-fame and an outcast, her brother Krishna Das was not her 
legal representative. The Courts below -have overruled the first 
contention and have held that the interest of Krishna Mohini 
was heritable. Upon the second question, they have held that 

* Appeal from Appellate Decrea No, 1217 of 1910, from a decision of 8, B. 


Ohowdhury, Esq., District Judge, Birbhum, dated 2nd February 1910, affirming 
that of Babu Tejchandra Mitra, Munaiff, Bolepar, dated 28th May 1909, 


(1!) (1910) T, L. B, 87 Calc. 877. (2) (1809) 11 0. L. J, 124. 
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OIvIL. Krishna Das was the brother of Krishna Mohini as alleged by the 
1913, plaintiff and was consequently the heir-at-law. 

Harilal Singha In the present appeal, it has been argued, in the first place, 

t. on bebalf of the defendants that the interest of Krishna Mohini 

S UA was not heritable, and that she held it for life. In support of 

Mookerjee, J. this proposition, relience has been placed unon the cases of 

BE: Lekhraj Roy v. Kanhya Singh (1), and Tuis? Prosad v. Ram 

Narain (2). On the strength of these decisions, it has been con- 

tended that a grant for an indefinite term is presumably for the 

life of the grantee and that the onus is upon the plaintiff to 

establish that the grant in favour of Krishna Mohini was heritable. 

Now, it need not be disputed, as was ruled by the Judicial Com- 

mittee in the cases of Tef Chand v. Srikant Ghose (3) and Barada 

Kanth Roy v. Aluk Munyooree Dasstah (4), that a lease for an 

indefinite term is mot necessarily heritable. At the same 

time, it must be remembered that it is open to a Court to 

hold, from the circumstances of a particular case, that the 

lease-hold interest was intended to be heritable. It was pointed 

out by this Court in the case of Kishan Lal Chowdhury v. 

Krishna Kamini Chowdhurant (5), that where there is a lease 

for building and residential purposes, in the absence of any 

intention to the contrary, indicated either in the terms of 

the grant or in the nature of the tenancy, the lease-hold 

interest is heritable, and the tenancy dces not determine by 

the death of the lessee but vests in his legal representatives who 

are entitled to give or receive the usual notices to quit. In the 

case before us, it appears from the evidence, that Krishna Mohini 

held under a registered &aóulyat which has not been produced 

in evidence ; it is presumably in the custody of the superior 

landlords, who, it has been found, have taken the side of the 

‘defendants appellants. No steps appear to have been taken for 

the prcduction of that instrument, and it is consequently not 

unfair to hold that if the deed supported the theory that the 

grant was personal and not heritable, it would have been pro- 

duced. In addition to this circumstance, we have the further 

fact that both the plaintiff and the defendants have treated the 

interest as heritable, No doubt, as was pointed out by the 

learned vakil for the appellants, upon the authority of the 

decision of this Court in the case of Ruf Chand Ghosh v. Satves- 


(1) (1877) T. L B. 8 Colo. 210;L R. 4 T. A. 293 

(2) (Y885) I. L. R, 12 Calo. 117 ; L. R, 12 I. A. 205. 

(8) (1941) 8 M, T. A 981. 

(4) (1849) 4 M. I. A. 321, =. S 
(b) (1910) 1: L. B. 87 Cale. 877. US ' ' 
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war Chandra Chandra (1), which was accepted as good law Ìn 
Bepin Behary v. Tincowri (2), such conduct on the part of the 
defendants does not create an estoppel ; but it is open to a Court 
to hold that the conduct is evidence that the interest accepted 
as heritable by the defendants was in reality of that character ; 
and this is the view adopted by the Courts below. We must, 
therefore, hold that the findings of the Courts below that the 
interest of Krishna Mohini was heritable cannot be sucessfully 
challenged in second appeal. 


It has been argued, in the second place, by the learned vakil 
for the appellants, that even if the lease-hold interest was herit- 
-able, Krishna Das was not the heir-at-law of his sister, and, in 
this connection, reference has been made to the case of Aut 
Nath Mandal v. The Secretary of State for Indta (3), to show that an 
undegraded relation of a degraded woman is not her heir-at-law. 
It is not necessary, for the purpose of the present case, to discuss 
whether this proposition is well-founded. It is sufficient to observe 
that, as is shown by an examination of the authorities in the 
Order of Reference to the Full Bench in the case of Chatoo 
Kurmi v. Rajnaran Tewari (4), there is some divergence of 
judicial opinion upon this point. Inthe case before us, however, 
it is clear that this point was not taken in the Courts below, and, 
it is undoubtedly not taken in the grounds of appeal here. The 
decision of the question involves the determination of a disputed 
question of fact, namely, whether Krishna Das was degraded in 
the same way as his sister was. We are of opinion, therefore, that 
the question ought not to be allowed to be raised at this stage, 
especially in view of the fact that the brother has been treated 
by both the parties as the heir-at-law of his sister in the course of 
their respective transactions. 


The result is that both the contentions urged by the 
appellants fail and the appeal is dismissed with costs. 


8. M. Appeal dismissea 


(ly (1906) I. L, R. 88 Calo. 916 ; 8.0. L, J. 699. 
(8) (1911) 18.0. L J. 271. 

(8) (1906) 10 O, W. N. 1085. 

(4) (1909) 10 C, L. J. 124. 
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Before Sir Lawrence Fenkins, Ki, K. C. 1. E, Chief Fustice ` 
and Mr. Fustice N. Chatterjee. 


NANDLAL PATHAK AND ANOTHER 
v, : 
MOHANTH CHANURPAT DAS AND oTHERS."* 
Possession of land, swit for—Hvidence, admissibility of—Evidence’ Act 
(I of 1872), Seo. 85—Reoord of rights, entry in—Presumption, rebut- 
table— Butwara or partition prooeedings—Khasra, if and when evidence— 
. Estates Partition Aot (VIII of 1876) and (V of 1897.) 

A record of certian lands as b7ahmottar land will prevail until the 
presumption raised by it is proved to be incorrect. 

The buiwara Ahasra prepared under the Estates Partition Aot (VIII of 
1876) is not a record within the meaning of section 85 of the Indian Evidence 
Act. l 

Perma Roy v. Kishen Roy (1) referred to and followed. 

The Estates Partition Aot (V of 1897) has no application to dxutwara 
proceedings which were completed, so far as particular fhasra is 
concerned, before the Act of 1897 was passed, 

A Court is, therefore, not entitled to rely on suoh a dbutwara khasra for the 
purpose of rebutting the presumption ralsed by the record which shews the 
land as drahmottar land. 

Janki Dobey v. Kirtarath Roy (2) explained and distinguished. 

In this oase the Court held that it was unable to form any opinion as to 
whether or not, the Qourt below would, on the other evidence in the case and 
without the aid of the AAasra, which is inadmisssible in evidence, have come to 
the conclusion it did and remanded the case to the Oourt below for consideration 
of the other evidence after excluding the bwwara khasra. 


Appeal by the Defendants First Party. 


Suit for recovery of possession of land on the ground that the 
defendants’ possession of it was wrongful and illegal. 


The facts of the case were shortly as follows : 


The plaintiffs! case was that the land was their zeras?, and 
the defendants were in unlawful possession’ of the same. The 
defendants’ contention was that it was their drahmottar land 
and they had been in possession for a great number of years. 
The lower appellate Court found that the land was neither the 
plaintiffs’ seratt land nor the defendants’ brahmottar but it 
passed a decree in favour of the plaintiffs holding that they were 
entitled to recover possession. 


* Appeal from Appellate Decree No. 2045 of 1909, against a decree of Babu 
Pankaj Kumar Ohatterjee, Subordinate Judge of Mozafferpore, dated the 17th 
June, 1909 confirming a decree of Mr. Ahmed Hossain, Munsiff of Mozafferpore, 
dated the 14th August 1908, 


(D (1897) I. L. R. 25 Calc, 90. (2) (1908) 13 C. W, N. 98. 


É 


Vor. XVIL] Hidi cOURT. 


Babu Gonesh Dutt Singh for the Appellants. 

Babus Lakshmi Naratn Singh and Biraj Mohan Mojumdar 
for the Respondents. 

The judgments of the Court were as follows : 


Jenkins C. J.—This is a suit for recovery of possession of 
land on the ground that the defendants’ possession of it was 
wrongful and illegal. The plaintiffs alleged that the land was 
their seratt, The defendants in answer to that, said that it 
was their drahmottar land and they had been in possession for 
a great number of years: and, on that the parties wentto trial. 

The lower appellate Court has negatived the plaintiffs’ 
contention that the land is their zerart, It has also negatived 
the defendants’ plea that the land was their drahmottar land, 
aud the result has been that it has passed a decree in the 
plaintiffs’ favour holding that the plaintiffs are entitled to 
recover possession. The defendants first party have appealed from 
that decree, 

The first point taken is that the finding of the lower 
appellate Court that the land was. not dbrahmottar was not 
justified by the relevant evidence on the record. It appears 
that the land has been recorded as the defendants! drahmottar 
land, and that record would prevail until the presumption 
- raised by it was proved to be incorrect. The plaintiffs seek to 
establish this incorrectness by relying, amonst other things, 
on the kasra in certain Jatwara proceedings : and, it is in 
reliance upon this &Aasra and the indication it contains princi- 
pally that the lower appellate Court has held against the 
defendants' plea of brahmottar title in themselves. 

Nowthis partition proceedings were not under the Act of 
1897, but under the Act of 1876, and it has been held in Perma 
Roy v. Kishen Roy (1), that the dutwara  &hasra prepared 
under the Act of 1876 is not a “record” within the meaning of 
section 35 of the Evidence Act. The lower appellate Court 
seems to have considered that that ruling is not applicable, because 
the Act of 1876 was afterwards superseded by the Act of 1897, 
and for this purpose reliance has been placed on the decision 
in - Fanki Dobey v. Kirtarath Roy (2). But the fact is that this 
Act of 1897 had no application to these dutwara proceedings 
which were completed, so far as the particular hasra was 
concerned before the Act of 1897 was passed, It, therefore, 


- (1) (1897) I, L, B, 25 Calo. 90. (8) (1908) 18 0, W. N. 93, 
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Civi. follows that the lower appellate Court was not entitled to rely 
1913. on this dutwara khasra for the purpose of rebutting the 
Mandla Pathak | Presumption raised by the record on which the defendants rely. 
it is pointed out to us on behalf of the plaintiffs that there was 
gor other evidence which goes to show that this land was drahmottar 
Jenkins, O.J. land. But our difficulty in second appeal is that we are unable 
E to form any opinion as to whether or not the Court would on 
this other evidence, and without the aid of the &Aasra have come 
to the conclusion it did. 
The result is that we must set aside the decree of the 
lower appellate Court and send back the case for further 
consideration in the light of these remarks ; that is to say, in 
determining whether or not this was the drahmottar laud of the 
defendants, the Court will not be entitled to take into considera- 
tion the jatwarah khasra. More than that, the Court must 
consider the point made on behalf of the defendants that tliey 
had been tenants of the land fora great length of time, and it 
will be for the Court to consider whether this fact is established, 
and ifit be established, then whether that dces not afford an 
answer to the present suit, even though the drahmottar character 
of the land be not established. 
The costs hitherto incurred in the lower appellate Court 
and in this Court will follow the result. 
Chatterjee, J.—1 agree. 
H. P. C. l Appeal allowed : case remanded. 


9c 
Mohanth Ohanurpat. 





Before Sir Asutosh Mookerjee, Knight, fudge, and Mr. 
Justice Beachcroft. 


Orvit, : . NANDA GOPAL SINHA AND OTHERS 
Nu U. 
1912, 
apes PORES MONI DEBI," 
duly 18, Gift, deed of— Maintenanoe grant, nature of — Hinds lady, 


A grant for maintenance is presumably intended to continue for the life 
of the grantee, in the absenoe of any indication to the contrary, Hu 


A. Hindu is ordinarily aware that a woman takes only a limited interest 
under the Hindu Law and his desire presumably is that his estate should 
not pass out of his family and be vested ina different family, This rule is 
not inflexible, If there are appropriate words in the deed of gift, although it 


may be in favour of the daughter or of the wife, it may be treated as a gift in 
perpetuity. 


* Appeal from , Appellate Decree No 2080 of 1907, against the decree of 
H.P. mE T. Cer Vou ue mod dated the 25th July, 1907, 
affirming that of Babu Sures hose, Subordinate Judge of Midna 
dated the 27th February, 1907, ne 3 ES 
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_ An absolute estate is created in favour of daughter, when by the terms of 
the deed of gift she is entitled to hold it down to her sons, sons’ sons, &o,, in 
succession, 
Nandagopal v. Pareshmoni (1) overruled, 

Appeal by the Defendants. 

Suit for ejectment. 

The property in suit originally belonged to Kali Prosad 
Sinha Roy. The defendauts were his sister's sons, and the 
" plaintiff, the granddaughter by his daughter. On the» 4th 
December 1864, the owner executed a deed of giftin respect of 
the disputed property in favour of his daughter on the occasion 
of her marriage. The sole question in controversy was as to 
the construction of this deed. The Courts below decreed the suit, 
— holding that the daughter got absolute estate. 

The appeal was first heard by Brett and Sharfuddin JJ., on 
the 22nd April, 1910, and decreed: Nandagopal v. Pareshmont (1). 
That judgment was subsequently set aside on review, and the 
appeal reheard by Mookerjee and Beachcroft JJ. 

Mr. C. R. Das, Babus Biraj Mohon Mojumdar and Sures 
Chandra Das for the Appellants. 

Dr. Rash Behary Ghose and Babu Surendra Nath Ghosal 
for the Respondent. C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.— he subject matter of the litigation which 
has given rise to this appeal belonged admittedly at one stage to 
a person ofthe name of Kali Prosad Sinha Roy. On the 4th 
December 1864, he executed a deed of gift in respect of this 
property in favour of his daughter Dhan Kumari Debion the 
occasion of her marriage. The sole question in controversy in 
this litigation is, whether the property has passed by inheritance 
to the defendants, the sons of the sister of the original owner, or 
to the plaintiff, the daughter of the donee, The Courts below 
have concurrently held in favour of the plaintiff. Inthe present 
appeal, it has been argued by the defendants that the gift in 
favour of the daughter was limited for her life; and that, in any 
event, if there was an absolute gift in her favour, it was defeasi- 
ble upon her death without male issue. In support of the first 
contention, reliance has been placed upon two circumstances, 
namely, frst, that the grant was for maintenance; and, secondly, 
that the gift was by a Hindu to his daughter. In support of the 
second contention, reliance has been placed upon a clause in the 
deed of gift which has been rendered as follows ; “ you are vested 


(1) (1910) 6 Ind, Cas, 064. 
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with the right and possession from this day, and you do remain 
in possession of the land held by myself down to your sons, 
son's sons and so on in succession on payment of the rent 
thereof. You shall not give up any land comprised within the 
boundaries in favour of any body. Your sons, son's sons, &c., heirs 
in succession and not your husband's or his heirs or any member 
of a different family shall be competent to own and hold the said 
property." In our opinion, there is no substance in either of 
these contentions. 


In so far as the first contention is concerned, we observe that 
the clause in the deed of gift upon the construction whereof the 
decision of this appeal really depends, stands in the vernacular as 
follows: ceke aia etx wagta Sifa sxCS ohh iR Sem 
Seta aar aenta arate sf te Craft wea ante wav] edis 
ayaa e gaeta ia clea xog cate state atom fica ali 
ata 3 «woe cotta ta Chair enfas feu cotata atta fara steta 
safa Bal Ba fasta Helfeata S204 a] Now it may be conceded, 
that a grant for maintenance is presumably intended to con- 


‘tinue for the life of the grantee. This is indicated by 


the decisions in the cases of Ram Chandra vw. Fogendra (1), 
Rameshar v. Gobardhan (2), Bhujanga Rau v. Ramayamma (3), 
Rameshar Baksh Singh v. Arjun Singh (4) and Rama Chandra 
Natker v. Vijayaragavaiu Natdu (5). The rule, however, is not. 
inflexible ; and if there is any indication to the contrary, for 
instance, if by express terms a right of alienation has been.vested 
in the maintenance holder, asin the case of Fageswar Narain 
Deo v. Ram Chandra Dutt (6) and Saroda Sundari Dassi v. 
Kristo Y:ban Fal(7), or if the maintenance-holder has been 
expressly constituted a full owner, asia the case of Motilal v. Advo- 
cate- General (8), the grant must be deemed permanent, although 
it may bs forthe purpose of.maintenance. It need not also be 
disputed, as pointed out by their Lordships of the Judicial Com- 
mittee in the cases of Shumsool v. Shewukram (9) and Radha 
Prosad Muilik v. Ranimont Dasst (10), that when a deed of gift 
by a Hindu in favour of his daughter or any other female relations, 
has to be construed, it must be borne in mind that a Hindu is 
ordinarily aware that a woman takes only a limited interest 
(1) (1908) 4 0. L. J. 399. (3) (1384 T, L. R. 7 Mad 837. 


(2) (1907; 7 O. L J, 902. (4) 1900) L L. R. 23 Al), 194, 
(5) (1908) I. L. R. 81 Mad, 319. 


(6) (1896) L. R. 28 I. A. 37 ; L L. R, 28 Calo. 670; 6 M, L. J, 76. 
(7) (1900) 5 0. W. N, 800. 

(8; (19101 I. L. R, 85 Bom. 279. 

(8) (1574) L E. 21, A. 7 ; 14 B. L, B. 226 ; 22 W. B, 400, 


(10) (1903) I, L. B, 86 Calo, 898; 80, Le Jy 45. 
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under the Hindu Law and that his desire presumably is that his 
estate should not pass out of his family and be vested ina 
different family. This rule, again, is not inflexible, and it cannot 
be disputed that if there are appropriate words in the deed of gift, 
although it may be in favour ofthe daughter or of the wife, it 
may have to be treated as a gift in perpetuity: Surajmani v. 
Rabi Nath (1), Thakur Parshad v, Jamna Kunwar (2. Now, 
in the case before us, the gift is made in favour of the daughter, 
and at the same time itis expressly stated that it is to be held 
by her down to her sons, son's sons, &c,, and so on in succession. 
These words create a permanent estate, as is clear from the deci- 
sion of their Lordships of the Judicial Committee in the cases of 
Ramlal Mookerjee v. The Secretary of State (3) and Lalit Mohun 
Singh Roy v. Chukkun Lal Roy (4). That first contention of the 
appellant, therefore, that this was intended to be a grant of a 
life interest in favour of the daughter cannot possibly -be 
supported. 


In so far as the second contention is concerned, it bas been 
argued that the intention of the grantor was that the daughter 
should take an estate defeasible upon her death without male 
issue. In support of this contention, reliance has been placed 
upon the decision of the Judicial Committee in the case of 
Bhoobun Mohini Debra v. Hurrish Chander Chowdhry (5) and 
reference has been made to the clause inthe deed of gift already 
quoted. It has also been argued that even though the grantor 
expresssly stated that the property was not to descend in a parti- 
cular line, effect cannot be given to such an intention unless 
there has been a valid prior disposition. This last contention 
is undoubtedly sound, as is clear from the observations of their 
Lordships of the Judicial Committee in Tagore v. Tagore (6). 
But in the case before us, it 1s impossible to construe the deed 
of gift in the way suggested by the appellaut. It will be observed 
that the vernacular words “ cetata waty feral etes enfia weal € 
faata watfrath- e8cq |" have been translated as '* your husband 
or his heirs or any member of a different family shall not be com- 
petent to own and hold the said property." The learned Judges 
in the Courts below have expressed the opinion that this interpre- 
tation is not quite intelligible and that it is rather difficult 

(1) 0907) I. L R 80 All. 84 

(2) (1909) I. L. R. 31 All. 208, 

48) (1881) L. R. 8 I. A. 48 (611; I. D. B 7 Calo. 304 ; 10 C. L, R. 849. , 

(4) (1897; [A B 24 1. A, 76:(88); I. L. B. 24 Cale. 884; 1 0. W. N. 387, 
9B 


(5) (1878) L. B, 5 I. A. 188 (144) ; I. L. B. 4 Calo, 23 ; 2 C. L, B. 889, 


(6) (1872) 9 B, L, B. 377 ; 18 W, B. 35% 
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to say what is meant by sifkaty. In our opinion, it is fairly clear 
that way fata means “another wife" of the husband of the 
donee. What the grantor evidently intended was that the daughter 
should take an absolute estate descendible to her children ; but 


that in the event of her death without children, the property 


should not in any event pass to her husband or to any. other wife 
of her husband, or to the members of her husband's family. But 
even if we do not interpret the word faata as meaning 
another wife of the husband of the grantee, itis quite clear that 
the object ofthe donor was that the property should not, upon 
death of the donee, pass to her husband or his representatives. 
The object of the grantor is obvious ; and that this was the true 
object, becomes fairly clear when we remember the law of succes-, 
sion in relation to s/rzgAan property. Under the Bengal School 
of Hindu Law,in respect ofthe Yautaka property of a woman 
who dies without children, the very first heir is the husband. 
The grantor, therefore, laid down that if his daughter should 
die without any children, the property should not be taken by 
her husband or his heirs and certainly not by any second wife that 
might be taken by him. Under these circumstances, we are of 
opinion that the intention of the grantor was not to exclude 
female children of his daughter from the line of succession, as has 
been contended by the appellants, Whether having made an 
absolute -gift in favour of his daughter, he could validly impose 
such a restriction is a matter which need not be considered on 
the present occasion. It is clear that the plaintiff as the daughter 
of the grantee is entitled to take the property by right of inheri- 
tance. The second ground therefore fails. 

The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs.. 
A. T. M, Appeal dismissed. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr, Fustice 
Beachcroft. 


BAKTAWAR SINGH 
a v. 
BHUBAN SINGH AND OTHERS. * 
Deelaraiory suit-— Wrong entry in Khewat—Dewar  Setilement-—Oeatral 
Provinces Land Revenue Act (XVIII of 1881), Seos. 63,654, sub-seo. (4) 
ol. (d), S3—Secretary of State, if to be made party—Consequential 
relief —Specifio Relief Aot (I of 1877), Seo. 43, 

* Appeals from Appellate Decrees Nos, 1457, 1777 to 1780 of 1908, 
againat the decrees of Babu Purna Chandra Mitra, Subordinate Judge of 
Sambalpur, dated the 2)et March, 1908. affirming 'those of Babu Tarak Nath 
Bose, Munsiff of Sambalpur, dated the 80th September 1907. 
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A suit for a declaration as to the incorrectness of entry in the AkAewat of 
a Dewar Settlement as to the true status of the plaintiff comes within the 
scope of section 88 of the Central Provinces Land Revenue Aot, the, proviso 
to which section is not applicable, and is not open to objection under seotion 
42 of thé Specific Relief Aot, no consequential relief being necessary. 
Neither section 63 nor section 65A, sub-section (4), ol (dj of the Central 
Provinces Land Revenue Act, operates ns a bar to the institution of the suit, 

Such a suit was not improperly constituted for non-joinder of Secretary 
of State for India as & party defendant, in the absence of any indication that 
the said Secretary of State was willing to be joined as & party defendant 
under section 88 of the Central Provinces Land Bevenue Act. 

Ujal Singh v. Dibya Singh (1) distinguished, 

Appeal by the Defendant. 

Suit for a declaration that an entry in the Khewat of the 
Dewar Settlement was incorrect. 

The case for the plaintifls was that they and the defendant 
were descended from a common ancestor, that the rule of pri- 
mogeniture governed the family, and that the members of the 
junior branch were entitled to a maintenance grant. The plain- 
tiffs alleged that the disputed property was held by them as 
maintenance grant but that in the Dewar Settlement, they were 
recorded as Ziccadars liable to pay rent at a sum assessed by the 
settlement authorities. The defence, infer aha, was that the 
suit was not maintainable under the provisions of the Central 
Provinces Land Revenue Act. The Courts below decreed 
the suit. 

. Dr. Rash Behary Ghose and Mr. G. Sarkar for the Appellant. 

Babu Ram Chandra Mozumdar for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of the defendant 
in a suit for declaration that an entry in the £Aewat of the Dewar 
Settlement in respect of Mouza Malida is incorrect. The case for 
the plaintiffs is that they and the defendant are descended from a 
common ancestor, that the rule of primogeniture governs the 
family, that thereunder the eldest member of the senior branch of 
the family succeeds to the impartible zemindari, and that the 
members of the junior branch are entitled to a‘maintenance 
grant. The plaintiffs allege that the property in dispute is held 
by them as maintenance grant, but that in the Dewar Settlement 
they have been recorded as /íccadars liable to pay rent at a sum 
assessed by the settlement authorities. They, therefore, seek a 
. declaration that in so far as bhogra or nzjjote lands are concerned, 


(1) (1811) 16 O. L. J. 28, 
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they hold them as a maintenance grant, and are not liableto pay 


any rent in respect thereof to the zemindar. These allegations 
are controverted by the defendant who further urges that the 
suit is not maintainable under the provisions of the Central 
Provinces Land Revenue Act of 1881. The Courts below have 
overruled the contention of the defendant and made a decree in 
favour of the plaintiffs. On behalf of the defendant, that decree 
has been assailed substantially on two grounds; namely, frst, 
that the suit is not maintainable under the Central Provinces 
Land Revenue Act, 1881 ; not, at any rate, till the Secretary of 
State for India in Council has been joined asa party defendant; . 
and, secondly, that the plaintiffs have not established the particular 
grant specified in their plaint. 

In sofar as the first of these contentions is concerned, the 
argument for the appellant divides itself into two branches, 
namely, frst, that the suit is not maintainable at all, and 
secondly, that if it is maintainable, the Secretary of State for India 
js a necessary party. . 

In support of the first branch of the contention, reference has 
been made to section 152 of the Central Provinces Land Revenue 
Act of 1881, clause (2) of which provides that no civil Court 
shall entertain any suit instituted or application made to obtain 
a decision, or order on any matter which the Governor-General, 
the Chief Commissioner or a revenue or settlement officer is by 
the Act empowered to determine or dispose of. Reference has 
been made particularly to clause (12) of sub-section (6) of section 
152 which refers specifically to claims to set aside correctness of 
entries or revision of records under section 120, 121 and 122; 
in respect of these matters it is provided that no civil Court 
shall exercise jurisdiction. Section 120 provides that any entry in 
the record-of.rights may, after such record has been made over 
to the Deputy Commissioner, be corrected by the Deputy Com- 
missioner on the application ofany person interested or of his 
own motion. Such correction may be made on one or more of 
the grounds stated and on no others. Of the grounds specified, 
clause (4) provides for the case in which a decree has been made 
in a suit brought under section 83 by. which the entry has been 
declared to be erroneous. Section 83 then provides that any 
person deeming himself aggrieved by any decision under sec- 
tion 78 or by any decision ofthe Chief Settlement Officer in 
appeal therefrom or by any entry made in the record-of- 
rights as to any matter referred to in that section may institute 
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asuit inthe civil Court to have such decision set aside or such 
entry cancelled or amended. To this there is added a proviso 
which lays down, frst, that when any suit under this section is insti- 
tuted for the cancellation or amendment of an entry, the Govern- 
ment, if it so desires, and all persons interested in the entry, shall 
be made parties; andin the second place, that no person by 
whom the record-of-rights was signed and no person claiming 
through or under them shall, without the previous sanction of 
of the Chief Commissioner, institute any suit witha view to 
modify or set aside any entry relating to any matter mentioned 
in section 70 or 77, clauses (4), (c) or (2). It has been argued on 
behalf of the plaintiffs respondents that the suit is one within 
the scope of section 83 of the Central Provinces Land Revenue 
Act of 1881 ; but that the proviso does not operate as a bar because 
although the record-of-rights was signed by them, the suit is not 
one instituted with a view to modify or set aside any entry 
relating to the matters mentioned in section 70 or 77 clauses 
(ó), (c) or (d). This contention is clearly well--founded. Section 
70 refers to a decision, by the Settlement Officer, of disputes 
amongst share-holders regarding the management of the mahal, 
Section 77, clause (2), refers to the determination of a dispute by 
the Settlement Officer regarding the rights of persons resident in 
the village or holding lands comprised in the village, in or to the 
common lands of the mahal and its produce and the village site. 
Clauses (c) and (a) refer to decisions of disputes relating to customs 
about irrigation or rights of way or other easement and to any 
other rights or customs which the Chief Commissioner 
directs to be recorded in the administration paper. It is clear, 
therefore, that the second branch of the proviso has no applica- 
tion to this case and does not operate as a bar tothe institution 
ofasuit under section 83, It was next suggested that section 65A 
sub-section (4), clause (d) operates as a bar. "That clause provides 
that in the event of any dispute arising between the proprietor, 
and the protected “#ccadar as to what isa fair and equitable ficca 
jamma, the matter shall be referred to the Deputy Commissioner 
whose decision shall, subject to revision by the Chief Commissioner, 
be final. This clause, in our opinion, has no application to the 
circumstances of the present case. No doubt the plaintiffs have 
been recorded as protected Accadars and the defendant the pros 
.prietor. The question which arises between the parties is as to 
thetrue status of the plaintiffs, The plaintiffs do not seek to 
have a fair and equitable acca sama assessed in respect of the 
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land of which they have been deemed to be the protected /fcca- 
dar. Consequently neither section 63 nor section 65A, sub-section 
(4), clause (2) operates asa bar to the institution of the suit. It 
cannot also be suggested that the suit is open to objection under 
section 42 of the Specific Relief Act. The plaintiffs did not seek 
for consequential relief because it is not necessary for them to do 
so. lf they obtain a declaratory decree, it will be open to the 
revenue authorities under section 120 to correct or amend the 
record-of-rights. It is clear, therefore, that the suit is 
maintainable. 

Inso far as the second branch ofthe contention is concerned, 
the question arises whether the suit has been improperly 
constituted, because the Secretary of State for India in Council 
has not been joined asa party defendant. With reference to 
this objection, reliance has been placed upon tke first branch of 
the proviso to section 83 and to the decision ofthis Court in the 
case of Ufal Singh v. Dibya Singh (1) That proviso lays down 
that when any suit under section 83 is instituted for the cancella 
tion or amendment of an entry, the Government, if it so desires, 
and any person interested in theentry shall be made parties to 
thesuit. The legislature apparently has not provided for any 
machinery by which intimation of the institution of such a suit may 
be given to the Collector so as to enable him to decide whether 
the Secretary of State should or should not intervene under this 
section. We are not aware whether the Court of the Judicial 
Commissioner, Central Provinces, framed any rule in this behalf; 
at any rate, no such rule has been framed by this Court. 
Apparently, therefore, a suit of this character may be instituted 
and the trial completed, without any notice given by either party 
to the Government to enable it to intervene under section 83. 
The case mentióned is of no assistance in the determination of the 
question raised before us. There the Secretary of State made an 
application to this Court to be joined as a party defendant 
That application was granted. In the case before us, no such 
application has been made by the Secretary of State for India in 
Council. This objection was not taken by the defendant in 
either of the Courts below, He has not also adopted what would 
have been obviously the proper course to take, if the objection 
were substantial, namely, to apply to this Court, when the appeal 
was filed, for a Rule upon the plaintiffs-respondents and upon 
the Secretary of State to show cause why the Secretary of State 


(1) (1912) 16 O, Ly J, 28, 
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should not be joined asa party respondent to the appeal. We 
are of opinion, therefore, that notwithstanding the provisions of 
section 83, the suit ought not to fail, specially, as there is 
nothing to indicate that the Secretary of State is willing to be 
joined as a party defendant to the suit under that section. 
It has been suggested on behalf of the appellant that the object 
of this provision is two-fold, frsf, to secure that the Government 
revenue is not affected, and, secondly, to secure that 
the party against whom the declaration may be made, 
may not be prejudiced, when he applies to the Collector 
to have the assessment of revenue altered in his favour. 
But even if this be conceded, it does not affect the case. 
The Secretary of State will obviously be not bound by any deci- 
sion that may be given in favour of the plaintiffs in this suit, and 
it is by-no means clear that the result of that declaration will be to 
prejudice the position of the defendant in so far as the payment 
of Government revenue is concerned. It is conceivable that, 
notwithstanding the declaration made in this suit, he may be 
entitled to throw the burden of the Government demands upon 
the plaintiffs in respect of the land to which they have success- 
fully asserted their title as &Aoreposhdar without the payment of 
any rent. That, however, is a question which can be determined 
only ina suit properly constituted for that purpose. There is, 
consequently, no bar to the suit as framed. 

In so far as the second ground is concerned, which relates to 
the merits of the case, no doubt the plaint makes reference to the 
grant of 1861, But it is clear, from the plaint as a whole and 
from the proceedings in the Court below, that the case through- 
out has been that the grant of 1861 was a confirmatory grant and 
that the maintenance grant under which the plaintiffs claim title 
has been really held by them and their ancestors for several 
generations, We are, therefore, not prepared to hold that there 
is any substantial variance between pleading and proof, or that 
the Courts below have made a decree in favour of the plaintiffs 
upon a case not set out in the plaint. 

. The result is that the decree of the Subordinate Judge is 
affirmed and this appeal dismissed with costs. The decree will 
declare, however, that nothing in this decision will affect the 
question ofthe terms ofthe maintenance grant or the validity 
thereof, and, any question which may hereaíter arise as to the 
right of the zemindar to resume the maintenance grant, will be 
deemed unaffected by the result of this litigation, The decree 
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will further declare that the question of the liability of the 
plaintiffs, if any, for payment of the Government demand will be 
open for consideration in a future litigation. i 

This judgment will govern the other appeals (1777 to pus 
of 1908) "which are also dismissed with costs, subject to similar 
reservations. 


A. T, M. Appeals distnissed. 
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PRESENT: Lord Shaw, Lord Moulton, Sir John. Edge and 
Mr. Ameer AR. 
MAJMUDAR HIRALAL ICHHALAL AND OTHERS 
v. 
DESAI NARSILAL CHATURBHUJDAS AND OTHERS, 
[ON APPEAL FROM THE HiGH Court of JUDICATURE AT BomBAY). 


Redemption, suit. for— Mortgage— Linitation— Limitation Aet (XV of. 1877), 
- Beo. 19.—Aohnowledg moni —Inierest. pendente lite-—Absence of reference 
in the judgment, if amounts to am omission to eceroise the disoretion, 


* 


~In 1901 the plaintiffs sued the defendants to redeem a mortgage, dated 4th 
November, 1793, whereby the predecessor in title of the plaintiff mortgaged 
with possession a certain deaaigiri dastur and certain pasaeta lands to the 
predecessor in title of the defendants,’ The désaigiri dasiwr was subsequently 
commuted by the Government into a fixed money allowance payable from the 
Treasury and the payments of the periodical instalments thereof were regu- 
larly made to the mortgageea who had procured the entry of their names in the 
Collector's books as mortgagees, An entry dated the 8th June 1843, in a 
receipt book of the Government agent entrusted with the payment of the said 
allowanoe, stated that the payment was made to the mortgagees who signed: their 
names against {t in acknowledgment of the receipt of their shares : 

Held, that this was olearly an acknowledgment and that a new period of 
limitation started from the 8th June 1848,and the suit for redemption 
having been brought within 60 years was not barred by limitation. 

As to interest for the period between the date of the guit and the aotual 
date of redemption which was not given by the Judge of first instancé to the 
appellants : i 

Held, that as no application was made to the sald Judge to repair the 
alleged omission before the order was completed, and as it was a matter for his 
discretion, the High Court was right in holding that the discretion was not 
unreasonably exeroised, 


Appeal from a judgment and decree [Chandravarkar and 
Heaton JJ. ] dated the 21st January 1909 of the High Court of 
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Judicature at Bombay, [see Zzrajal Jcchalal v. Narstlal Chatur- 
bhujdas (1)], which affirmed with a slight modification a judgment 
and decree dated the 12th March 1906, of the Court of the 
District Judge of Broach. 

The main question for determination was whether the suit 
instituted on the 16th October 1901, to redeem a mortgage, 
dated the 4th November 1793, was barred by limitation. 

The material facts are stated in the report of the case of 
Hiralal wv. Narstlal (1), and’ also in the judgment of their 
Lordships. 

DeGruyther, K. C., and B. Dube for the Appellants: The 
“Limitation Act applicable to the case is Act XV of 1877, and to 
satisfy the provisions of section 19 of that Act, an acknowledgment 
must be made to the mortgagor or some one claiming under him: 
Mylapore v. Yeo Kay (2), and Imam Ali wv. Bai Nath Ram 
Sahu (3). There is not on record any acknowledgment which is 
made tothe mortgagor. Most of them are receipts in the 
Collector's books of payments of money -allowance in respect of 
the mortgaged rights. But where persons applied as mortgagees 
for mutation of names in the Collectorate Register, it was held 
that it was notan acknowledgment made to the mortgagor, but 
only an officiel proceeding to substitute the successor ofa mort- 
gagee for his predecessor: fatimatuinissa Begum v. Soonder 
Das (4), The acknowledgments relied on do not give any new 
periods of limitation and that the suit is therefore barred. 
Reference was also made to the Indian Limitation Act (XIV of 
1859), section I, cl. 15. 

Interest on the redemption money is calculated according 
to the rule of damdupat, which rule does not prohibit the Court 
from allowing interest for the period between the date of suit 
and the actual date of redemption: ZAondshet v. Ravji (5). 
The District Judge says nothing about the interest for that period 
and it is evident that he has omitted to exercise his discretion. 

The appellants are therefore entitled to interest for the 
period at the usual Ceurt rate of 6 per cent. per annum: Makha- 
rajah of Bharatpur v. Ram Kanno Dei (6). 

$. M. Parikh and Alpatwalla for the Respondents were 
not heard. M 

The judgment of their Lordships was delivered by 


(1) (1909) 11 Bom. L R. 318. 
(2) (1887) L. R, 14 I. A 168 (172), I. L. B, 14 Calc. 801. 
8) (19061 I. L. R. 83 Cale. 613. 
. (4) (1809) L. R, 27 I. A. 108. (108), I. L. B, 27 Calc. 1004. 
' (85): (1896) I. L. B. 82 Bom. 86, 
(8) (1900) L, R. 28 I, A, 96, I, L, R, 23 All, 181, 
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Lord Moulton.— This is an appeal from a judgment and 
decree dated 21st January 1909 of the High Court of Judicature 
of Bombay, which affirmed with a slight modification a judgment 
and decree of the Court of the District Judge of Broach, dated 
the 12th March 1906. The main question is whether the present 
suit is barred by the Indian Statutes of Limitation. The Courts 
below have held that it is not so barred, and from: this decision 
the appellants (who were defendants in the suit) appeal, | 

The facts ofthe case so far.as they are relevant,to the 
present appeal are very simple. The mortgage in question was 
executed on the 4th November 1793. By that deed Desai 
Partibrai Mujatrai, the predecessor in title of the respondents, - 
mortgaged with possession a certain desate:r: dastur and certain 
pasaeta lands situated in the district of Broach to the predecessor 
in title of the appellants. In 1803 the district of Broach finally 
came under British rule, and in 1867 the British Government 
made a Vatan Settlement by which the desatgirt dastur in Broach 
was commuted into a fixed money allowance, payable from 
the Treasury. Since that settlement the appellants have 
received the money allowance in lieu of the desatgir: dastur. 

On the 16th October 1901 the plaintiffs instituted the 
present suit for redemption of the said mortgage. The appellants 
pleaded that the suit was barred by limitation under the Indian 
Statutes of Limitation, which provide a period of sixty years 
for a suit for redemption. Inasmuch as more than sixty years 
had elapsed since the execution of the original mortgage, this 
plea must have succeeded in the absence of written acknowledg- 
ments sufficient to satisfy the provisions of section 19 of the 
Indian Limitation Act, 1877, but the plaintiffs contended that 
certain documents signed by the predecessors in title of the 
appellants, constituted such acknowledgments and gave to the 
plaintiffs new periods of limitation, which brought the suit 
within the prescribed period. 

It will suffice to examine one of such acknowledgments, 
namely, an entry (1) in a receipt book relating to the payment 


(1) Entry referred to was as follows: 

] May 1848—44. 

The under-mentioned mortgagees of Desai Partarbal Mugatral. 

Majmudar Lalita Kuvar Lalubhai 
8th June 1848 T Ra. 608-18-8. 
‘Majmudar Lalita Kuvar Lalubhai, 
(My) signature, 

oe d LL Nand Kishore Das. 


Do. tr se Bs. 515-1-2 
Majmudar Mansnkhram Nund Kishore Das, 
E (My) signature, 


— Rep, 
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on the 8th of June 1843 of the fixed allowance above referred 
to in respect of the year ending the 1st of May 1843. The mort- 
gagees ofthe desatgirt dastur had in ordinary course procured 
the entry of their names in the Collector’s books as mortgagees 
under the mortgage in question, they being entitled to the pay- 
ment ofthe annual allowance into which the original rights had 
been commuted. Consequently the payments of the periodical 
instalments of that allowance were regularly made to them as 
such mortgagees as they fell due. The rights of the mortgagees 
were at that time vested in somewhat unequal shares in two 
persons named respectively Lalita Kuvar Lallubhai and 
Mansukhram Nandkishordas. The entry in the book 
of the Government agent entrusted with the payment 
of the allowance states that the payment is made to " the under- 
mentioned mortgagees of Desai Partibrai Mujatrai," and there 
follow the names of the two above mentioned mortgagees. The 
amounts of the shares belonging to each of these mortgagees are 
set against their names, and against these shares the mortgagees. 
have in their, own handwriting written their respective names in 
acknowledgment of the receipt of their shares. Their Lordships 
are of opinion that this is clearly an acknowledgment by them 
that they received these payments as being the parties interested 
in the original mortgage, and that their interest in the property 
was that of mortgagees thereunder. It follows, therefore, that 
this created a now period'of limitation starting from the 8th of 
June 1843, and inasmuch asthe present suit was instituted on 
the 16th of October 1901 it was brought within the prescribed 
period. ! | 
The only other point raised by the appellants on the 
hearing of this appeal related to.the interest to be allowed on 
the redemption money for the period between the date of suit 
and the actual date of redemption. It was not contested that 
the rule of damdupat applied in the present case and that 
therefore the amount of arrears of interest to be allowed up to 
the date of suit was limited to an amount equal to the capital 
sum. By his decree the Judge of first instance had given to 
the appellants no interest from thé date of suit, The appellants 
admitted that it was discretionary whether he should grant any, 
and what interest for that period, and that if he did exercise his 
discretion on the point they could not under the circumstances 
of the present.case appeal against it. But they contended that 
the omission to give interest for that period had been by oversight. 
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The only support for such contention was thatin the judgment 
of that Judge no reference was made to the point. On the 
hearing before the High Court, that Court refused to accept 
that contention and treated the District Judge as having declined 
to award any interest for the period in question and held that 
it was a matter left to his discretion, and that under the circums- 
tances of the case that discretion had not been unreasonably 
exercised, Their Lordships agree with this decision and the 
grounds on which it rests. No application was made to the 
District Judge to repair the alleged omission before the Order 
was perfected, or at all; and, therefore, it must be taken that 
the Order made by him represents in all respects his decision on 
the matter in plaint and their- Lordships see no reason to differ 
from the view of the High Court that the discretion was not 
unreasonably exercised. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be dismissed and that the appellants 
should pay the costs of this appeal. 

Edward Dalgado.—Solicitors for the Appellants. 

T, L. Wilson & Co.—Solicitors for the Respondents. 


J. M. P, Appeal dismissed. 


PRESENT: Lord Shaw, Lord Moulton, Sir Yohn Edge and 
Mr, Ameer Als, 
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THE NATIONAL BANK OF INDIA, LIMITED. 


[ON APPFAL FROM THE CHIEF COURT OF THE PUNJAB.] 


Contract Act (IX of 1878), Secs. 72, 15, 09, 70— Qoercion —Involuntary payment 
— Money paid to remore attachment —Bwit to recoter bach money so paid — 
Cansa of action—Remedy aguinst wrong-doer—Civil Procedure Code 
(Act XIV of 1882), Beo, 278, et seq. — Praotioe-—Demurrer. 


A payment made under the force of exeoution proceedings is a payment 
made under compulsion and oan be recovered baok, 

Dooli Ohand v. Ram Kishen Singh (1) followed. 

The defendant, who had obtained a deoree against a third person attached 
certain property and took possession of it; the plaintiff, the sole proprietor of 
the property, paid into Court under protest the sum claimed, freed his 
praperty from attachment, and brought the action claiming return of the 
money with damages : . 

Held, that such payment was involuntary, that an action Hes againet the” 
defendant to recover back the money : 


(1) (1881) L, R, 8 I, A. 98 ; I, L, B, 7 Calo. 648, 
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Hald also, that the word “ coercion " in section 72 of the [ndian Contract 
Act is used ín its general and ordinary sense as an English word and its mean. 
ing is not controlled by the definition of'*eoercion " ia section 15, which 
definition is expressly inserted for the speoial objeot of applying to section 14, 
i. e, to define what is the criterion whether an agreement was made by consent 
extorted by coercion and does not control the interpretation of '* coercion " 
when the word is used in other surroundings : 

Held finally, that seottons 69 and 70 of. the Indian Contract Act do not 
refer in any way to plantiffs remedies against the defendant-wrongdoer and are 
therefore wholly irrelevant to the question whether the plaint disoloses a cause 
of action. 

The defendants also contended that the Oivil Procedure Code (Aot XIV of 
1882) required the plaintiff to proceed under the group of sections commenc- 
ing with section 278 and that that was hís only remedy : 

Heid, that the procedure referred to was merely permiasive, but the fact 
that such a procedure was open to the plaintiff if he chose to adopt it inter- 
fered in no way with his right to take any other lawful alternative. 

The issue that the plaint discloses no cause of action is essentially a de- 
murrer and in asking the Court to decide a preliminary issue like that, the 
. defendant must be taken to admit for the sake of argument that the 
allegations of the plaintiff in his plaints are true modo et formá, and in ao doing 
the defendant reserves to himself the right to show that the said allegations 
' gre wholly or partially false in the Further stages of the action should the 
preliminary point be overruled, 


Appeal from a judgment and decree of the Chief Court of 
the Panjab, dated the 27th January 1911, affirming an order of 
the District Judge, Delhi, dated the 18th November 1902, 
dismissing Appellant's suit. 

_ The principal question for determination was whether plaint 
disclosed cause of action on the ground that the money paid into 
Court under the circumstances therein set out was recoverable. 

The material facts are stated in the judgments of their 
Lordships. | 

The District Judge held by his order, dated the 18th 
November 1902, “that the payment was entirely voluntary and 
for plaintiff's own interests, and that his remedy is, under sec- 
tions 69, 70 of the Contract Act, against the Delhi Cotton Mills," 


He accordingly dismissed the suit for the recovery of money with 
costs, 


The suit was ultimately appealed to the Chief Court of the | 


Punjab, and an appeal was carried therefrom to His Majesty in 
Council, The said last mentioned appeal was allowed, and the 
case was remanded to the Chief Court of the Punjab for deter. 
mination on the merits: See Kankaya Lal v. The National Bank 
of India (1). 

(2) (1910) 22 O, L. J, 449 ; L L. B, 87 Qalo, 426; L, B. 87 I. A, 99, 
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The Chief Court 'of the Punjab upheld the order of the 
District Judge, dated the 18th November 1902 dismissing the suit 
as disclosing no cause of action against defendant Bank. The 
Jearned Judge held that the only provision in India relating to. 
money paid under the circumstances disclosed in the plaint was 
contained in section 72 of the Indian Contract Act, which was 
exhaustive, and since the payment in question was not made 
under coercion as defined in section 15 of the said Act the plaint 
disclosed no cause of action. | 

They also held that *" even upon genera! principles a man 
who, to suit his own interests, decides to forego objections to the 
attachment of property which he asserts to belong to him, and 
pays the decretal amount into Court in order to get rid of the 
inconvenience consequent upon such attachment, cannot in 
reason urge that he was compelled to make such payment.” 

The appellant i appealed to His Majesty in 
Council. 

DeGruyther, K. C., and G. C. O'Gorman for the Appellant : 
where the owner pays money to prevent a sale of his property 
under an execution, he is entitled to recover the money so 
paid: Dool Chand v. Rambkishen Singh (1). The principle 
oflaw, on which that decision is based, is equally applicable 
to the case where the owner pays money to free his property 
from attachment. In both cases money is paid under the force 
of execution proceedings and is recoverable. The Chief Court, 
relying on a judgment of Markby J., set out in the case of 
Fugdeo Narain Singh v. Raja Singh (2), held that the Indian 
Contract Act section 72 contains the whole law on the subject 
and that as the plaintiff did not pay the money under “ coercion ” 
as defined in section 15 thereof he was not entitled to recover it. 
But the learned Judges who decided the case in r5 Calc. 656 
were of the opinion that Markby-J., had misconceived the basis 
of the plaintiff's claim, which was not based upon contract pure 
and simple, and was not a claim to recover money paid under an 
agreement entered into by the plaintiff in consequence of 
‘coercion’ as defined in section 15 of the Contract Act. In an 
action like this 'coercion! is not of the character defined 
in that section, which occurs in Ch. 2 of the Contract Act. All 
the definitions in this chapter relate to 'free consent, which 
is an element in making contracts, Those definitions are for that 
particular object and for no other object in the Act, and therefore 


(1) (1881) L. BR, 8 I, A 93; I. L, R, T Jalo, 048, 
.. (3 (1888 I, L. B, 16 Calo, ‘406. 
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the definition of ‘coercion’ given in section 15 does not apply 
to the word ‘coercion’ in section 72. Itis submitted that the 
Act does not contain the whole law on this subject and that 
section 72 thereof in no way affects the principle of law involved 
in this case that where the defendant has received money which 
in justice and equity belongs to the plaintiff under circumstances 
which render a receipt of it a receipt by the defendant to the 
use of the plaintiff, the plaintiffis entitled to recover: Jagdeo 
Narain Singh v. Raja Singh (1) aud Narayanasamt Reddi 
v. Osurn Reddi (2). Reference was also made to the Indian 
Contract Act, sections 10—18, 21, 22, 68, 69 and 7o and 
the Code of Civil Procedure, 1882 sections 58, 238 and 269. 

3. M. Astbury, K. C. and A. Grey for the Respondents: 
Under the Code of Civil Procedure the appellant was bound to 
produce all documents with bis plaint and the respondents are 
entitled to refer to them and also to the documents to which 
reference has been made in the plaint to show that on the 25th 
June 1902 the appellant had no title to the property attached. 

[DeGruyther referred to Safford and Wheeler's Privy Council 
Practice, p. 850, where it is said that the Board ought not to be 
called upon to perform the functions ofa Court of first instance 
as it would thus be deprived of the benefit of the discussion and 
judgment in the Court below, and be obliged to pronounce a 

judgment from which there is no appeal.] 

The respondents plead that on the facts as shown in the 
plaint no cause of action is disclosed and it is submitted that they 
are entitled to refer to their decree and the facts relating to the 
attachment. 

[Lord SHAw.—We cannot go into any question of fact.] 

As the appellant deliberately refused to avail himself 
of the remedy given to him by section 278 and the 
following sections of the Code of Civil Procedure, he cannot 
maintain this action. Again there is no question of voluntary 

or involuntary payment. The question is whether the plaintiff 
paid money under such circumstances that he can recover. 
Money paid under the pressure of legal process as it is in this case 
cannot be recovered; Marriot v. Hampton (3) and Moore v. 
Vestry of Fulham (4). 

[Lord Moutton: There the persons were parties to the 
suit or proceedings. | 


(1) (1888) T, L B. 15 Calo. 686. (3) (1901) I, L, R, 83 Mad. 648, 
(8) (1797) 7 T. R. 289, 3 Esp. 640, Sm, L. O, 421. 
(4) L, A, (1896) 1 Q. B. 999. 
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In Dooli Chand v. Ramkishen Singh (1) and Fagdeo Narain 
Singh v. Raja Singh (2) the sale of the property was inevitable, 
but in the present case the sale was not inevitable and ‘those 
cases do not, therefore apply. Further conduct of the appellant 
has made it impossible to restore the respondents to their 
original position and it is not therefore equitable to give him 
any relief: Freeman v. Feffries (3. The only ground on which 
the plaintiff can recover is that the money was paid to the 
defendant to the use of the plaintiff. But the basis of such an 
action implies the existence of a contract, and the whole of the 
law applicable to the subject is contained in the Indian Contract 
Act, sections 72 and 15, which in this respect modifies the general 
law on the point in issue, The allegations in the plaint do not 
show that the ‘ unlawful detaining of the property was with the 
intention of causing any person to enter into an agreement.’ 
The plaint fails to show that the plaintiff paid money under 
‘coercion’ as defined in section 15 of the Contract Act. He is 
therefore not entitled to recover back the money and the 
plaint discloses no cause of action. Reference was also made to 
Mohori Bibee v. Dhurmodas Ghose (4) and the Code of Civil 
Procedure, 1882, sections 59, 146 and 565. 

DeGruyther, K. C., and O'Gorman were not heard in reply. 

The judgment of their Lordships was delivered by 


Lord Moulton.—In order to render plain the nature of the 
question involved in the present appealit will be necessary to 
make a short reference to the history of the litigation between 
the parties. It furnishes abundant matter for regret. The suit 
was brought on the 28th August 1902, aud owing to the pro- 
cedure adopted it will be found that at the present date the 
matter is but little more advanced than it was ten years ago in 
spite of the fact that large sums must have been expended in 
the costs of the proceedings in the meantime. - 

The facts of the case, so far as they are relevant to the 
question involved in the appeal, are very simple. On the 15th | 
August 1902 the defendant Bank which had obtained a decree 
against the Delhi Cotton Mills Co., Ld., obtained an attachment 
against certain mills at Sabzi Mandi, and on the 20th August 
1902 took possession of them to obtain satisfaction for a sum 
of Rs. 83,005, the balance then unpaid under such decree, In 


(1) (1881) L. R. 8 I. A. 98, I. L. B. 7 Calo. 648, 
13) (1888, I. L. R 16 Oale. ioe 

(3) (1869) L. B BL. 

(4) (1903) L. R, 80 A lis, 1 L BR, 80 Qalc, 682, 
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his plaint the plaintiff states that he was the sole proprietor of 
such mills and of their contents. On thus being ousted from 
his property he took the course of paying under protest the sum 
claimed. Having thus freed his property from the attachment 
he at once brought the present action claiming a return of the 
money so paid and damages for the alleged illegal acts of the 
defendants. 

In reply to the above plaint the respondent Bank filed 
certain preliminary pleas relating to the claim for the return of 
the money paid under protest, of which it is only necessary to 
cite the first, which was that “the suit as framed will not lie.” 
It is admitted that this plea is in substance identical with the 
more usual form of plea, vrg., that " the plaint discloses no cause 
of action.” 

The District Judge—no doubt with the laudable intention 
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heard an argument on these preliminary pleas before requiring 
anything further to be done by the defendants, and on the 18th 
November 1902 he gave judgment to the effect that so far as 
the recovery of the money was concerned the plaint disclosed 
no cause ofaction. He therefore dismissed with costs the claim 
forthe recovery of the money and directed that the action 
should proceed on the question of damages for illegal attachment. 
The plaintiff; having in vain applied for the drawing up of an 
Order embodying this decision, decided not to proceed with 
that part of the case which related to damages, and consequently 
did not appear on the further hearing, whereupon the District 
Judge dismissed the whole case for default under section 102 
of the Civil Procedure Act. "The plaintiff appealed to the Chief 
Court against this decision, and that Court dismissed the appeal 
on the ground that no appeal lay against an order dismissing 
a suit under section 102. From this decision the plaintiff 
appealed to His Majesty in Council, and their Lordships held 
that the order of the 18th November 1902 was a final decision 
on the case as to the recovery of the money paid, and that 
therefore it was not competent to the Judge to dismiss that 
part of the case under the powers of section 102. They therefore 
remitted the case to the Chief Court in order that the appeal 
to that Court, so far as it related to the recovery of the money 
paid, might be heard and decided on its merits. 

The case having been thus remitted, the Chief Court rightly 
treated the appeal as an appeal from the order of the 18th 
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November 1902, dismissing the case with regard to the recovery 
of the money on the ground that the plaint contained no valid 
cause of action with respect thereto. After argument the Court 
decided in favour of the defendants, and dismissed the plaintiffs 
appeal with costs. From this decision the present appeal is 
brought. 

The question raised by this appeal is therefore a pure point 
of law. Both the District Judge and the Chief Court have 
clearly stated that the decisions which they have given are 
based on the allegations in the plaint, and that for the purposes 
of such decisions, these allegations must be taken to be true in 
fact. This is a necessary consequence of the nature of the plea, 
and the same understanding must apply to the present judgment. 
In asking the Court to decide an issue like the present (which 
is essentially a demurrer by whatever name it may be called) 
the defendants must be taken to admit for the sake of argument 
that the allegations of the plaintiff in his plaint are true modo 
et forma. In so doing they reserve to themselves the right to 
show that these allegations are wholly or partially false in the 
further stages of the action should the preliminary point be 
overruled, but so far as the decision on the preliminary point 
is concerned everything contained in the plaint must be taken 
to be true as stated. 

That being so it is only necessary to look at the plaint to see 
that according to English law the contention of the defendants - 
is unsustainable. A wrongful interference with the plaintiff's 
lawful enjoyment of his own property is alleged. The plaintiff 
was Clearly entitled torid himself of that unlawful interference 
by any lawful means without thereby affecting his right to hold 
the defendants liable for that which they have thus caused him 
to do. It is true that paying under protest the sum demanded 
was not the only course open to him. He might have taken 
legal proceedings, by which sooner or later he might have rid 
himself of the interference. But todo so would have involved 
his submitting to the wrong for all the period necessary for those 
proceedings to be effective, and that might have been a serious 
aggravation of the wrong. To this he was in no wise bound to 
submit. He was free to choose a course which did not involve 
any such prolongation of the trespass. Accordingly he paid 
under protest the sum demanded, and under English law he 
was unquestionably entitled to demand a repayment of that 
sum because it was an involuntary payment produced by 
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coercion, vig., the wrongful interference of the defendants with 
_ his full and free enjoyment of his own property. By English 
law it is not open to the wrongdoer to prescribe by which of 
two lawful alternatives the injured man puts a stop to the wrong 
under which he is suffering. His choice of any one alternative 
does not make it as between him and the wrongdoer a voluntary 
act or estop him from claiming that it was done under coercion. 

The argument before their Lordships accordingly turned 
chiefly on contentions that the Indian Statute Law precluded 
the application in India of these well-known principles of English 
Common Law. These contentions were two in number. In the 
first place the respondents contended that in case the property 
of astranger is seized under an attachment, the Code of Civil 
Procedure requires him to proceed under the group of sections 
commencing with section 278 and that this is his only remedy. 
Their Lordships have no doubt that the procedure referred to is 
merely permissive. It is analogous to the procedure by inter- 
pleader which in England would be open in similar cases to 
parties owning the goods seized. But the fact that ‘such a pro- 
cedure is open to him if he chooses to adopt it interferes in no 
way with his right to take any other lawful alternative. 

The main contention, however, was that the allegations in 
the plaint did not show “coercion” according to Indian Law. 
It was contended that nothing could be “coercion” under 
Indian Law unless it satisfied the definition of coercion” which 
is found in section 15 of the Indian Contract Act and that the 
allegations in the plaint failed so to do because they did not show 
that the * unlawful detaining or threatening to detain "the 
property was “with the intention of causing any person to 
enter into an agreement.” Their Lordships are of opinion that 
this argument is not sound and that it is based on a fundamental 
misunderstanding of the object and effect of section 15 of the 
Indian Contract Act. 

Section 15 forms part of a chapter which specially deals with 
the requisites of a valid contract. This chapter commences with 
section 10, which may be regarded as the fundamental section, 
and which reads as follows : 

“u All agreements are contracts if they are made by the free 
consent of parties competent to contract for a lawful consideration 
and with a lawful object and are not hereby expressly declared 
to be void.” 

The sections immediately following proceed to define the 
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terms used in this fundamental section. Sections 11 and 12 are 
devoted to the interpretation of the phrase “competent to 
contract." Section 13 deals with the term “ consent." Sections 
I4 to 18 deal with the phrase ''free consent." In so doing 
section 14 commences by defining when consent is said to be 
"free" and lays down that it is so when it is not caused 
by “coercion” as defined by section 15, "or undue influence, 
fraud," &c. It will therefore be seen that section 14 relates to 
“free consent ” as an element in the making of contracts. It is 
natural, therefore, that when “coercion” comes to be defined 
in section 15 for the purposes of section 14 it is defined as 
follows : 

" Coercion is the committing or threatening to commit any 
act forbidden by the Indian Penal Code or the unlawful detaining 
or threatening to detain any property to the prejudice of any 
person whatever with the intention of causing any person to 
enter into an agreement." 

It is clear therefore that this definition of “ coercion ” is solely 
a definition which applies to the cansideration whether there has 
been “free consent” to an agreement so as to render it a 
contract under section 10. This explains why in the definition 
of coercion” it is limited to an unlawful act done “ with the 
intention of causing the person to enter into an agreement.” 
But it would be to make nonsense of the statute if it were to 
be taken to mean that “coercion” in a legal sense could only 
exist if the object was to bring about a contract. Indeed such 
an interpretation would render the Act inconsistent with itself. 
Section 72, which is in Chapter 5, which deals with “ certain 
relations resembling those created by contract " reads as follows : 

“A person to whom money has been paid or anything 
delivered by mistake or under coercion must repay or return it ;" 
and illustration (2) to that section reads as follows : 

‘A railway company refuses to deliver up certain goods to 
the consignee except upon the payment of an illegal charge 
for carriage. The consignee pays the sum charged in order 
to obtain the goods. He is entitled to recover so much of the 
charge as was illegally excessive." 

It is impossible to contend that the coercion, referred to in 
this section or in the above illustration is “ with the intention 
of causing any person to enter into an agreement." The word 
“coercion” must therefore be there used in its general and 
Ordinary sense as an English word, and its meaning is not 
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controlled by the definition in section 15. That definition is 
expressly inserted for the special object of applying to section 14, 
ie, to define what is the criterion whether an agreement was 
made by means of a consent extorted by coercion and does not 
control the interpretation of "coercion " when the word is used 
in other surroundings. E 

A further contention appears to have been put forward in 
the Court below to the effect that the plaintifi's only remedy 
was to proceed against the Delhi Cotton Mills Co., Ld., under 
sections 69 and 7o, in order to recover from them the money 
paid, seeing that they would have had the benefit of the 
payments in the satisfaction of the decree obtained against them, 
It is not a matter of surprise that this contention was not pressed 
before their Lordships. It is obviously unsustainable. Those 
clauses do not refer in any way to remedies against the wrong- 
doer and are therefore wholly irrelevant to the question in this 
appeal. 

Their Lordships have thought it proper to deal specifically 
with the arguments raised on the hearing on account of the 
importance of the questions raised. But they are also of 
opinion that the matter is covered by authority. In the case of 
Dool Chand wv. Ram Kishen Singh (1), the circumstances were 
very similar to those in the present case, and on appeal to this 
Board their Lordships decided that money paid by the true 
owner to prevent the sale of his property under an execution could 
be recovered back. 

In their judgment their Lordships say: 

* The objections taken to the action were that the payment 
was voluntary. It was made to prevent the sale which would 
otherwise inevitably have taken place of the mouzah which 
the respondents had purchased and was made therefore under 
compulsion of law ; that is under force of these execution 
proceedings. In this country if the goods ofa third person are 
seized by the sheriff and are about to be sold as the goods of the 
defendant and the true owner pays money to protect his goods 
and prevent the sale he may bring an action to recover back 
the money he has so paid ; it is the compulsion under which they 
are about to be sold that makes the payment involuntary,” 

The respondents sought to distinguish the present case 
from the case just cited by contending that the sale inthe 
present case was not inevitable. But it is evident that the 

(1) (1881) L. B, 8 I, A, 98, L, L, R. 7 Calo. 048, 
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Tots greater or less probability of a sale taking place does not affect 

1918. the ratio dectdends of their Lordships in that case, which -is 

Kankaya Lal that the payment was made under the force of the execution 

Tia "D NE i proceedings and that in India, as in England, such a payment 
of India, Ltd. is regarded by the law as being made under compulsion. 

Lor ps paren In their Lordships’ opinion, therefore, the Chief Court 


— ought to have given judgment in favour of the plaintiff in his 
appeal against the Order of the 18th November 1902. The 
consequence of such a decision would have been that the case 
would have gone back to the District Judge to be tried on the 
facts. 

As has already been stated, the decision of this Board does 
not affect or prejudice any contention of either party with 
regard to the facts or any other contention of law not covered 
by the present judgment. 

Their Lordships will therefore humbly advise His Majesty to 
allow the appeal and to remit the case to the Chief Court in 
order that the case may be sent to the District Judge to hear 
and determine. The respondents must pay all the costs of ^ 
the second hearing before the Chief Court and the costs of this 
appeal. 

T. L. Wilson & Co.—Solicitors for the Appellant. 


Sanderson, Adkin, Lee and  Eddís.—Solicitors for the 
Respondents, 


J. M. P. Appeal allowed and case remanded, 
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[ON APPEAL FROM THE HiGH CoURT or JUDICATURE FOR 
THE NORTH-WESTERN PROVINCES, ÁLLAHABAD.] 


Limitation— Limitation Aot (XV of 1877), Beos 2, 19 —4Aoknowledgment— 
Acknowledgment by Hindu widow in possession of husband's estate nof 
binding on rerersioner—~Act XIV of 1850— General Clauses Aot (I of 
1868), Seo G— Fusion of interests of mortgagor and mortgagee in one 
person — Suspension of period. of limitation, 

Acknowledgments of a mortgage made by the widow and daughter of a 
mortgagee while in possession as mortgagee of the mortgaged property are not 
acknowledgments within the meaning of section 19 of the Limitation Act 
made by a person or persons through whom the next reversioner of the mortgagee 
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derives title or liability, and therefore in a guit for redemption by the represen: 
tative in interest of the original mortgagor against the reversioner of the mort- 
gageo, such acknowledgments are ineffectual to give a new period of limitation : 

Heid, also, that acknowledgment of a mortgage is only an acknowledgment 
of liability, which extends the period of limitation within wich a suit to redeem 

the mortgage must be brought and does not confer title, and consequently 
' seotion 2 of Act XV of 1877, does not apply. 

Acknowledgment of a mortgage is nota ‘thing done" within the mean- 
ing of section 6 of the General Clauses Aot (I of 1868). 

In a suit instituted in 1907 to redeem a mortgage dated 1842 for which no 
period for redemption was specified in the deed, it was contended that the 
whole perlod from 1888 to 1898 when the mortgagor wasin the position of 
mortgagor and mortgagee should be excluded from the computation of the 60 
years’ period of limitation : 

Held, that the right to redeem the mortgage acorued to the mortgagor the 
moment the mortgage was executed and the 60 years period of limitation 
must be computed as having begun on the day following the date of the mort- 
gage and that the period of limitation when it had once begun to run could not 
be suspended, 

Burrell v. The Earl of Egremont (1) distinguished. 

The law of limitation applicable to a suit or proceeding is the law in force 
at the date of the institution of the suit or proceeding, unless there is a dis- 
tinct provision to the contrary : 

Held, acoordingly, that the question whether an acknowledgment dated 
1866 was binding on the defendant must be decided according tothe Aot XV 
of 1877 whioh was in force at the date of the institution of the suit in 1907 
and not according to the Aot XIV of 1869 which was in force when the 
acknowledgment was made in 1866, 

Shib Shankar Lal v. Soni Ram (2) affirmed, 


Ex parte appeal from a judgment and decree of the High 
Court at Allahabad, dated the 7th August 1909, reversing a 
judgment and decree of the District Judge of Aligarh, dated the 
24th March 1508, afirming those of the Court of the Subordinate 
‘Judge of Aligarh, dated the 6th September, 1903. 

On the 4th March 1907, the appellant, who was the repre- 
sentative in interest of the original mortgagor instituted the suit 
for redemption of a usufructuary mortgage, dated the 2nd 
January 1842, against the next reversioners of the original mort- 
gagee, who died shortly before the year 1855. He was succeeded 
by his widow, who on the 31st of March 1866 made an acknow- 
ledgment of the mortgage. She died on the roth May 1866 and 
‘was succeeded by the mortgagee’s daughter, who also made an 
acknowledgment of the mortgage on the 29th April 1867. 

The daughter died on the 3oth May 1:898, when the 
respondents, who were her sons, succeeded her as the next 
reversioners of the original mortgagee. The respondents pleaded 
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that the suit was barred by limitation, The appellant relied 


upon the acknowledgments made by the ladies and also upon 


questions of law arising from the fact that during the period from 
1883 to 1898 he was in the position of both mortgagor and mort- 
gagee. The Subordinate Judge and the District Judge held that 
the acknowledgments were good under Act XIV of 1859 which. 
applied, and decreed the suit, But the High Court held that 
Act XV of 1877 applied and dismissed the suit on the ground 
that the acknowledgments were not binding on the respondents 
within the meaning ofsection 19 of that Act. Fora report of 
the judgment, see SAsd Shankar v. Soni Ram (1). — 

The appellant thereupon appealed to His Majesty in Council. 

George Cave, K. C., and F. M. Parikh for the Appellant : 
From 1883 to 1898 the appellant was in the position of the 
mortgagor and mortgagee, and consequently he was the person 
who was entitled to receive as well as liable to pay annually the 
sum of Ks. 80 as malikana. There could be no action brought 
during the whole of that period and the running of the statute 
of limitation was stopped until 1898 when the mortgagee's 
daughter died: Seagram v. Knight (2). The statute was in fact 
in abeyance during the whole of that period which must be 
excluded from the computation of 60 years. The statute cannot 
apply where there is no assignable person to pay the malikana. 
Itcan only apply where there are two persons one of whom is 
entitled to receive and give a discharge and the other is liable to 
pay the malikana : Burrell v. The Earl of Egremont (3). Again the 
appellant was in possession during the whole of that period with 
result that the cause of action to recover possession of the mort- 
gaged property within the meaning of Art. 148 of Sch. II of 
Act XV of 1877 did not arise until the appellant was disposes- 
sed after the suit was instituted, and the suit, therefore, is not 
barred. The appellant was in possession as mortgagee and received 
the produce of the mortgaged land. 

Under section 20 of Act XV of 1877 such receipts give him a 
new period of limitation from 1883 to 1898. The widow and the 
daughter of the mortgagee represented the estate while they were 
in possession : Mayne's Hindu Law 7th ed, pp. 818 and 840, 605 
and 624. A decree against them would bind the respondents: 
Katama Natchtar v. The Raja of Shivaganga (4) and Bhagwanta 
v. Sukit (5). If the appellants had obtained a redemtion decree 

(1) (1904) I L. R. 82 AU, 88, 
(2) (1867) L. B. 2 Ch, App. 628 (682.) — (4) (1868) 9 M. T, A. 889 (604). 
(8) (1844) 7 Beav. 206 (304, ei eq.) (6) (1890, L L, B. 22 All, 88, 
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against either of those ladies when they were in possession, such 
a decree would have been binding on the respondents who claim 
through them and their acknowledgments are binding on the 
latter within the meaning of section 19 of Act XV of 1877. Each 
of those acknowledgments is good under Act XIV of 1859, sec- 
tion, 1 Cl. 15 which was in force when they were given. They 
are acknowledgments of the appellant’s right to redeem, which 
is the consequence of his title to the property in suit as mort- 
gagor, and Act XV of 1877 by virtue of section 2 thereof does 
not affect the validity of those acknowledgments. Again the 
acknowledgments are “things done" witnin the meaning of 
section 6 of the General Clauses Act (I of 1868) and Act XV of 
1877 does not, therefore affect their binding character on the 
respondents under Act XIV of 1859. Lastly, if the contention 
of the respondents that the suit is barred is good, they become 
entitled to the property as owners in 1902. But when they brought 
the suit in 1904, they claimed possession as mortgagees, and as 
they omitted to claim what they were then entitled to on the 
ground ofthat the right of redemption was at that time extin- 
guished, they are now barred under section 13 explanation 2 of 
the Code of Civil Procedure, 1882, to put forward in this suit that 
claim. They are also estopped from denying that they are in 
possession as mortgagees and as such liable to redemption. 

The respondents did not appear. 

The judgment of their Lordships was delivered by 

Sir John Edge.—The suit in which this appeal has arisen 
was brought on the 4th March 1907 by Lala Soni Ram the 
appellant here for the redemption of a mortgage which had 


been made on the 2nd January 1842 by the then owners of’ 


Mauza Kheria Buzurg in favour of Khushwakt Rai, who was 
on the making of the mortgage put in possession by the 
mortgagors. The mortgage was usufructuary, the profits except 
Rs. 80 per annum were to :be taken by the mortgagee in lieu 
ofinterest and the mortgagee was to pay to the mortgagors 
annually the Rs. 80 as malikana. 

By the mortgage it was provided that the mortgagors should 
be entitled to redeem and to obtain possession of the mortgaged 
property on payment of Rs. 4,000, which was the amount 
advanced to them. No date for the redemption of the mortgage 
was specified, and consequently the mortgage became liable to be 
redeemed immediately after it was made. The whole 20 dtswas 
of Kheria Buzurg were included in the mortgage, but the 


401 


P. C, 
1913, 
—r€— 

Lala Soni Ram 


t. 
Kanhalya Lal, 


March, 6. 


493 THE OALOUTTA LAW JOURNAL, . [Voy, XVII. 


P. C. original mortgagors or some of them redeemed the mortgage ' 
1918, so far as it affected 6 drswas 175% dtswants of Kheria Buzurg, and 
Lala Soni Bam tbis suit relates to the right to redeem the mortgage so far as 


19 it affects the remaining I3 diswas 24 diswants of the property 
Kanhaiya Lal, 1 . : ; 

x e E which was mortgaged in 1842, if that right could at the date 
Sir John Hage. ^ ofthe suit have been enforced by suit. 


ap 


In order to understand the issues which were raised and 
were tried in the Court of first instance, or on appeal below, 
it is necessary briefly to refer to the title of Lala Soni Ram, 
the plaintiff-appellant, as representing the original mortgagors, 
and to the title of the defendants-respondents as representing 
the original mortgagee Khushwakt Rai,and to refer to a suit 
which was brought on the 18th May 1904 by the present 
defendant-respondant Babu Charan Behari Lal, and his 
brother Lala Shib Shankar Lal against the present plaintiff- 
appellant, Lala Soni Ram. Lala Shib Shankar Lal was a 
defendant to this suit and is represented here by the respondents 
to this appeal. 

Between the years 1880 and 1883 Mannu Lal, since 
deceased, who was the father of the plaintiff-appellant, acquired 
the rights and interests of the original mortgagors in the 13 
biswas 24 biswanis of Kheria Buzurg to which this suit relates. 
These rights and interests so far as they can be enforced are 
now vested in the plaintiff-appellant, Lala Soni Ram. : 

Khushwakt Rai, the original mortgagee, died shortly 
before 1855, leaving surviving him his widow, Musammat 
Jamna, who died on the 1ioth May 1866, and a daughter 
Musammat Janki, who died on the 30th May 1898. Babu 
Charan Bebari Lal and Lala Shib Shankar Lal, who were 
the plaintiffs in the suit of 1904, were the sons of Musammat 
Janki. l 

On the 31st March 1866 Musammat Jamna, who had 
succeeded to a Hindu widow’s estate on the death of her 
husband Khushwakt Rai, executed a sale-deed by which she 
transferred a moiety of her interest as mortgagee of Kheria 
Buzurg to Debi Parshad and Guldb Rai, and on the same 
date by deed hypothecated to them the other moiety of.her 
interest as mortgagee. On.the 29th April 1867 Musammat 
Janki executed a sale-deed in favour of Debi Parshad and Gulab 
Rai, by which she transferred to them her interest as mortgagee 
inthe moiety of Kheria Buzurg which had been hypothecated 
to them by Musammat Jamna in 1866. The mortgagee's 
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interest in Kheria Buzurg which, by the sale-deeds of 1866 


and 41867, had vested for the lives of Musammat Jamna and 


Musammat Jankiin Debi Parshad and Gulab Rai, vested by 
assignments in or before 1883 in Mannu Lal, and from 1883 
'" until Musammat Janki’s death in 1898 Mannu Lal or his son, 
Lala Soni Ram, the plaintiff-appellant, who succeeded him, 
enjoyed the rights of the mortgagors and the mortgagee in the 
13 biswas 2k biswants. 

In the deeds of the 31st March 1866, Musammat Jamna 

had described herself as a mortgagee and had acknowledged 
the existence of the mortgage of 1842, and in the deed of the 
29th April 1867 Musammat Janki had similarly described 
herself as mortgagee and acknowledged the existence of the 
mortgage. Neither of those deeds is before this Board, but 
that is the inference’ which their Lordships draw from the 
> proceedings and the judgments in the Courts below. 
After the death of Musammat Janki her sons, Babu Charan 
Behari Lal and Lala Shib Shankar Lal, brought a suit on 
the 18th May 1904 against Lala Soni Ram, the present plaintiff. 
appellant, to obtain possession as mortgagees of the 13 biswas, 
24 biswanis of Kheria Buzurg on the ground that the transfers 
which were made in thelifetime of Musammat Jamna and Musam- 
mat Janki became ineffectual as against them on, the death of 
those ladies. In that suit Babu Charan Behari Lal and Lala 
Shib Shankar Lal on the 12th October 1904 obtained a decree 
for possession. 

So far as appears from that part of the record which is 
before this Board, Babu Charan Behari Lal and Lala Shib 
Shankar Lal did not in the suit of 1904 allege or admit that the 
mortgagors’ interest had vested in Mannu, or was vested in 
Lala Soni Ram the present plaintiff-appellant ; their case- 
apparently simply was that the title to the mortgagees’ interest 
which had been transferred by Musammat Jamna and Musammat 
Janki had determined so far as Lala Soni Ram was concerned, 
on the death of Musammat Janki, and that they became 
entitled as representing Khushwakt Rai, the mortgagee, on 
her death to possession . as mortgagees. Their case was, that 


after, the death of Musammat Janki, Lala Soni Ram was a 


trespasser, asin fact he was, and they claimed mesne profits. 
It dges. not appear that Babu Charan Behari Lal and Lala Shib, 
Shankar Lal alleged, or otherwise admitted, in the -suit of. 
1904, that a right to redeem the mortgage of 1842, which could be 
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enforced by suit, was vested in any one, nor was it material 
to their cause of action that a right to redeem which could be 
enforced by suit should be vested in any one. Their title to 
possession on the death of, Musammat Janki, which was the title 
they claimed, related back to and was based on the mortgage 
of 1842 whether the right to enforce by suit redemption of that 
mortgage had or had not been extinguished before the 18th May 
1902 by limitation. The mortgage had not been redeemed and 
nothing had happened between the death of Musammat Janki 
and the 18th May 1904 to disentitle Babu Charan Behari Lal 
and Lala Shib Shankar Lalto a decree for possession based on 
that original title. Asa matter of fact if Lala Soni Ram had 
desired, on the death of Musammat Janki, in 1898, to redeem, 
he could have brought his suit within sixty years from the date 
of the mortgage, as the sixty years did not expire until January 
1902, but apparently he hoped, by holding on to the possession 
of the 13 diswas 24 biswants to escape from having to pay the 
Rs. 4,000 redemption money. When the suit of 1904 was 
brought, the period of 60 years, computed from the 2nd January 
1842, had expired. 

In tnis appeal, which is ex parte, the plaint and other 
pleadings in the suit of 1904 are not before their Lordships, 
but they draw the inference which they have expressed from the 
judgment of the 12th October 1904 and from the judgments © 
of the Courts below in this suit. The effect of the suit of 1904 
was to give by process of law to Babu Charan Behari Lal aud 
Lala Shib Shankar Lal the possession as mortgagees to which 
they had become entitled on the death of their mother Musammat 
Janki on the 30th May 1898. 

Lala Soni Ram, the present plaintiffü-appellant, on the 4th : 
March 1907 brought in the Court of the Subordinaté Judge of 
Aligarh this suit against Lala Shib Shankar Lal and Babu Charan 
Behari Lal for the redemption of the mortgage of the 2nd 
January 1842 so far as it affected the 13 drswas 24 diswanss of 
Kheria Buzurg. Other defendants were subsequently added. 
In their written statement Lala Shib Shankar Lal and Babu 
Charan Behari Lal admitted that the mortgage of the 2nd 
January 1842 was made, and so far as is now material pleaded 
that the suit was not brought within 60 years of the date 
of the mortgage, that no admission of the right of the mortgagor 
was made within 60 years from tbe date of the mortgage, and 
consequently that the suit was barred by limitation, They also 
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alleged that in the suit of 1904 Lala Soni Ram had pleaded 
that he had a right to redeem, but that the Court in that suit 

- had decreed their claim for possession, and they relied upon 
section 13 of the Code of Civil Procedure. They further pleaded 
that in the suit of 1904 it had been decided that the deeds which 
had been executed by Musammat Jamna aud Musammat Janki 
were not binding upon them the answering defendants after the 
deaths of those ladies. 

The Subordinate Judge held, and rightly as their Lordships 
consider, that the suit of 1904 did not by the operation of section 
13 ofthe Code of Civil Procedure bar the present suit. The 
suit of 1904 was a suit by Lala Shib Shankar Lal and Babu 
Charan Behari Lal for possession as mortgagees. The mortgage 
had not been redeemed and the plea of Lala Soni Ram that he 
was entitled to redeem was irrelevant to a suit by the usufructuary 
mortgagee for possession. Lala Soni Ram's title as mortgagor 
was not in question in that suit, nor could he as a defendant 

~ to that suit have converted that suit into one in which he could 
have obtained a decree for redemption. The Subordinate Judge, 

. however, applying section 15 of Act X1V of 1859 to the case, 

"held that the acknowledgments of the existence of the mortgage 
by Musammat Jamna and Musammat Janki in their respective 
deeds brought this suit within time, and he gave the plaintiff a 
decree for redemption. 

-— The District Judge of Aligarh, on appeal from the decree 
of the Subordinate Judge, affirmed the judgment of the 
Subordinate Judge, and by his decree of the 24th March 1908 
dismissed the appeal. Fromthe decree of the District Judge 
the defendants appealed to the High Court at Allanabad. The 
High Court, rightly holding that the law of limita.ion applicable 
to a suit or proceeding is the law in force at the date of the 
institution of the suit or proceeding, unless there is a distinct 
provision to the contrary, held that Act XV of 1877, and not 
Act XIV of 1859, was the Limitation Act which was applicable 
tothe suit, By section 19 of Act XV of 1877, it is so far 
as is material for present purposes enacted as follows : 

"If, before the expiration of the period prescribed for 
a suit or application in respect of any property or right, an 
acknowledgment of liability in respect of such property or right 
has been made in writing signed by the party against whom 
such property or right is claimed, or by some person through 
whom he claims title or liability, a new period of limitation, 
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according to the nature of the original liability, shall be computed ^ 
from the time when the acknowledgment was so signed." 

This is a suit to redeem, and the period prescribed by 
Article 148 of the second Schedule of Act XV of 1877 within 
which a suit against a mortgagee to redeem or to recover 
possession of immovable property mortgaged is 60 years from the 
time when the right to redeem or to recover possession 
accrues. 

The learned Judges of the High Court held that there 
could not be any doubt that the mortgage of 1842 was in terms 
admitted by Musammat Jamna and Musammat Janki in their 
respective deeds, but they also held that the defendants derived 
title through their grandfather Khushwakt Rai, who was 
mortgagee and the last full owner of the rights of the mortgagee, 
and did not derive title through Musammat Jamna or Musammat_ 
Janki who although for certain purposes they did represent: 
the estate, were not persons who could be deemed to have 
admitted for the benefit of the mortgagee’s estate a right of 
redemption in the mortgagor, and that in making such 
acknowledgments they had no power to bind any interests except 
their own. To have held otherwise would, in their Lordships’ 
opinion, have been to extend the power of a Hindu woman 
in possession for her limited interest to bind the estate to an 
extent which has not been sanctioned by authority. Í 

It was also contended in the High Court on behalf of the 
plaintiff that there had been a ‘fusion of the interests of the 
mortgagee and thé mortgagor in the same pérson between the 
years 1883 and 1898; and’ that no mortgage was in existence 
during that peridd ; and that Article 120 of the second Schedule 
of Act XV of 1877, and not Article 148 applied ; and that the 
suit was within time. The learned Judges of the High Court 
pointed out one obvious answer to that contention. It was 
that, if Article 120 applied, the suit was not within time as 
Musammat Janki had died more than six years before the suit was 
brought. They also pointed out that the mortgageé’s interest 
which became vested in Mannu was only the limited interest of a 
Hindu lady, and consequently there had been no merger. The 
High Court, by its decree of the 7th August 1909, allowed thé 
appeal onthe ground that the suit was barred by limitation 
and dismissed the suit with costs in all Courts. From that 
decree the plaintiff Lala Soni Ram has brought this appeal. ` 
;" Ja this appeal it has been contended that the Limitation Act 
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applicable to this case is Act XIV of 1859, and consequently the 
acknowledginents of the existence of the mortgage of 1842 which 
were contained in the deeds which were executed by Musammat 
Jamna and Musammat Janki brought this suit within time. As 
to that contention it is sufficient for their Lordships to say that 
they agree with the High Court that Act XIV of 1859 does not 
apply to this suit and that the Limitation Act which does apply 
is Act XV of 1877, and further that the acknowledgments which 
were made by Musammat Jamna and Musammat Janki were not 
acknowledgments within the meaning of section 19 of Act XV 
of 1877 made by a person or persons through whom the defen- 
dants derived title or liability. Their Lordships consequently 
consider that these acknowledgments were ineffectual to give a 
new period of limitation. The contention in this appeal which 
is based upon section 6 of the General Clauses Act and section 
2 of Act XV of 1877 was pressed upon the High Court. Their 
Lordships agree with the High Court that an acknowledgment of 
liability only extends the period of limitation within which a suit 
must be brought and does not confer title, and is not a "thing 
done" within the meaning of section 6 of the General Clauses 
Act. l | 

In this appeal it was also contended that the operation of 
Act XV of 1877 was suspended during the whole period 1883— 
1898 when Mannu or his son Lala Soni Ram, the plaintiff, were 
in the position of mortgagors and mortgagees, the contention 
being that that period should be excluded from the computation 
of the 60 years provided by Article 148 of the second Schedule 
of Act XV.of 1877, as between 1883 and 1898 no suit for redemp- 
tion could have been brought by Mannu or after his death by the 
plaintif Lala Soni Ram. Their Lordships are by no means cer- 
tain that this particular contention was raised in the High Court, 
the contention there apparently was—not that the operation of 
Article 148 was suspended during the period 1883-1898—but that 
-by reason of the fusion of the interests of mortgagor and mort- 
gagee Article 148 did not apply to this case and that the Article 
which did apply was Article 120. In support of the contention 
in this appeal this Board was urged to apply in this suit the 
principle which Lord Langdale, Master of the Rolls, applied 
when construing section 40 of 3 and 4 William IV, chap. 27, in 
Burrell v. The Earl of Egremont (1). Their Lordships are 
unable to accede to that contention, as Article 148 of Act XV of 
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1877 is essentially different in its language and intention from 
section 40 of 3 and 4 William IV., chap. 27, and the facts upon 
which Lord Langdale acted were not in any way similar to the 
facts in this suit. Under section 40 of 3 and 4 William IV, chap. 
27, no suit could be brought to recover money secured ona 
mortgage or otherwise charged upon land, but within twenty 
years next aftef a present right to receive the same shall have 
accrued to some person capable of giving a discharge for or a 
release of the same, unless in one or other of the events specified 
inthe section. The 60 years’ period of limitation allowed by 
Article 148 of Act XV of 1877 begins to run in such a case as this 
t when the right to redeem or to recover possession accrues.” 
In Burrell v. The Earl of Egremont (1) there was a charge upon 
an estate which no assignable person was liable to pay and in 
respect of which no person was capable of making an acknow- 
ledgment that it was due. In this case the right to redeem the 
mortgage of the 2nd January 1842 accrued to the mortgagors 
the moment the mortgage was executed, and the 60 years’ period 
of limitation must be computed as having begun on the 3rd 
January 1842. There is nothing in Act XV of 1877 which 
would justify this Board in holding thar, once that period of 
limitation had begun to run in this case, it could be suspended. 
Their Lordships consider that if they were to hold that, by 
reason of the fusion of interests between 1883 and 1898, the 
period of limitation was suspended, they would—this not being 
asuit to which the proviso to section 9 of Act XV of 1887 
applies—be deciding contrary to the express enactment of that 
section that when once time has begun to run, no subsequent 
disability or inability to sue stops it." 
At the hearing of this appeal two other contentions, each 
of which involved the consideration of facts and of law as applied 
to these facts, were raised. Neither of those contentions, so far- 
as appears from the record which is before this Board, had pre- 
viously been raised by anyone at any stage of this suit either in 
the Court of first instance or on either of the appeals, and con- 
sequently had not been considered either by the Subordinate 
Judge, or the District Judge or the learned Judges of the High 
Court. Further, neither of these contentions is even suggested 
by any of the grounds of appeal which were set out in Lala Soni 
Ram's application to the High Court for leave to appeal to His 
Majesty in Council, nor is either of them suggested in the reasons 
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contained in the case for the appellant here, and it must be 
remembered that this appeal has been heard ex parte, neither the 
respondents nor any Counsel on their behalf having appeared. 
Their Lordships are not disposed to depart from the established 
practice of this Board not to allow on appeals to His Majesty in 
Council new cases to be made which were not made below. 


The result is that their Lordships will humbly advise His 
Majesty that this appeal should be dismissed, and the decree of 
the High Court should be affirmed. 


. Edward Dalgodo.—Solicitor for the Appellant. 
The Respondents did not appear. 
J.M. P. Appeal dismissed. 


FULL BENCH. 





Before Sir Lawrence Fenkins, K. C. 1. E., Chief Fustice, Sir 
Richard Harington, Bart, Fudge, Mr. Fustice Stephen, 
Sir Asutosh Mookerjee, Knight, fudge and 
Mr. Fustice Holmwood. 
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Hinds widow-—Alisnation by mortgage of portion of husband's property —Üon- 
sent of the then recersioner-— ÁAlienation, if valid and binding on actual 
reversioner, 


When an alienation by way of mortgage has been effected by a Hindu 
widow in respect of a portion of the estate of her husband, with the consent 
of the next reversioner for the time being, such consent may raise a presump- 
tion that the transaction was for legal necessity or that the mortgages had 
acted therein after proper and bona fide enquiry and had satisfled himself as to 
the existence of such necessity ; but this presumption, when ít arises, is rebu- 
table, and it is open to the actual reversioner to establish that there was in 
fact no legal necessity and that there had been no proper and dona fide enquiry 
by the mortgages, . 

When a Hindu widow has alienated, in whole or in part, the estate inhert- 
ted by her from her husband, the transferee ean establish a good title as 
against the reversionary heir after her death, if he proves that the alienation 
was made by her for purposes of legal necessity. 

* Fol Bench Heferenos in Appeal from Original Deoree No. 158 of 1908, 


against the decree of Babu Charn Chandra Mukerjes, Officiating second 
Subordinate Judge of Bhagalpur, dated the 18th January, 1908. 
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When a Hindu widow has alienated, in whole or in part, the estate interi- 
ted by her from her husband, the transferee can establish a good title as against 
the reversionary heir after her death, if he proves that he made proper and 
bona fide enquiry asto the rotual existence of legal necessity and did all that 
was reasonable to satisfy himself as to the existence of such necessity. 

When a Hindu widow has alienated, in whole or in part, the estate inheri- 
ted by her from her husband, with the consent of the reversionary heirs, such 
consent may raise the presumption that the transfer was for legal necessity or 
that the transferee had made proper aud dena fide enquiries and had satisfied 
himself as to the existence of such necessity. The quantum of consent 
necessary to raise this presumption depends upon the facts of each particular 
case, and, in all cases, the presumption raised by such concurrence on the part 


of the reversioners is rebuttable. 
When a Hindu widow has alienated her entire interest in the estate 


inherited by her from her husband with the consent of the whole body of 
persons entitled to succeed ag immediate reverslonary heirs, the transferee 
acquires a good title as against the actual reversionary heir at the time of her 
death. 

Cases on the subject reviewed. 

Appeal by the Plaintiff, 

Suit for ejectment, 

A usufructuary mortgage was executed by Rani Radha 
Chowdhurany, widow of one Shib Nag Chandi, in favour of defen- 
dant No. 2, to secure a loan of Rs. 7,000. The suit was brought 
by the reversioner to recover possession ofthe properties mort- 
gaged. The defence was that the mortgage was valid as against 
the plaintiff, as it was made for legal necessity and as it was 
consented to by Shib Nag’s daughter's son, who was at that time 
the reversioner. The lower Court found both points in favour 
of the defendants and dismissed the suit. 

The appeal came on for hearing before STEPHEN AND D. 
CHATTERJEE JJ. who, on the rrth March, 1912, referred the 
case to the Full Bench by the following 


ORDER OF REFERENCE. 


Stephen J.—This suit was brought by the appellant to re- 
cover possession of certain mouzas as the heir of one Shib Nag 
Chandi, who became entitled to them after the death of Shib 
Nag’s widow Rani Radha Chowdhurani. | 
~ The case came before us on second appeal, and it was not 
disputed that the appellant is Shib Nag's heir, and the only ques- 
tion that has been argued is whether his claim is subject to a 
usufructuary mortgage executed by the widow in favour of defen- 
dant ‘No. z-on the 23rd Bhadra, -1293, to secure a loan “of. 
Rs. 7,000. It is contended by the defendant that this mort gage- 


i 
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is valid as against the plaintiff because it was made for legal 
necessity, and because it was consented to by a man named 
Harbans Tewari, the son of a daughter of Shib Nag, who was at 
the time Shib Nag’s heir and therefore entitled to the mortgaged 
property after the widow’s death. The lower Court has found 
both points in the defendants’ favour and has dismissed the suit. 

On the first point, we cannot agree with the lower Court. 
According to the recitals in the bond the Rs. 7,000 was borrowed 
to pay off debts io four men, Surja Narain, Panna Lal, Shib 
Nath, and the defendant. Evidence is produced to show that 
these debts existed and were for the most part eventually paid ; 
but there is none to show that they were incurred for any pur- 
pose that can be considered a legal necessity. As regards the 
debts to the defendant we have recitals in a mortgage to Surja 
Narain Singh that money was required for the epayment of 
Government revenue, the expenses of Harban’s marriage and 
the performance of a religious ceremony; as regards the debt 
due to Shib Nath we have practically no evidence at all. This 


. discloses no evidence of legal necessity in respect of either of 


these debts, and very little reliance is placed by the respondent 
on the debts due to either of these men. As regardsthe debts 
due to Surja Narain and Panna Lal, the case is rather stronger 
because the defendant eventually paid offthe balance of their 
debts. The circumstances of this payment however do not 
appear from the record, and there is nothing to show that the 
plaintiff's statement that he paid only to avoid litigation is in- 
correct; we consequently cannot find that he is estopped from 
questioning the legal necessity of the expenses for which the 


. debts which he partly paid off were incurred. The only evidence 


that we have as to the circumstances of the widow at the time 
she executed the bond on which reliance is placed goes to show 
that in 1312 the income of the estate was something like 
Rs. 2,000 a year, which does not help the defendant. 

On the evidence relating to the existence of necessity, apart 
from Harbans's conduct we are of opinion therefore that it is 


~ not proved that the bond relied on in this case was executed for 


«7 


any purpose of legal necessity. 

On the second point, the facts are simple. The mortgage is 
a usufructuary mortgage. It is signed by the widow, and witnes- 
sed by Harbans who adds, “I accept this document." Had 
Harbans survived the widow he would in any event have become 


| exclusively entitled to the property which was the subject-matter 
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of the mortgage. He managed the widow’s affairs at the time of 
the mortgage, and had witnessed certainly two other similar 
documents, and expressed himself as accepting and consenting to 
one of them, The present defendant is not his heir. 

Under these circumstances the appellant before us, the plain- 
tiff in the suit, has argued that whatever may be the law asto an 
alienation of the whole of a widow's interest in her estate with 
the consent of the reversioner, it does not apply to alienation by 
way of mortgage, and he relies on the decision in Harz Kissen 
Bhagat v. Bajrang Sahat Sing (1), to support his contention. 
In that case, which is not distinguishable on the facts from the 
present, Doss, J., says: “I think that the doctrine of surrender 
upon which the validity of a sale out and out of the whole or 
any portion of the inheritance with the consent of all the imme- 
diate reversioners is based, cannot legitimately be extended to 
the case of a mortgage where ex-Ayfo?Aes: the widow still retains 
the ownership of the estate though subject to the liability created 
by the mortgage." As Iam unable to accept this holding as a 


correct exposition of the law applicable to the case I will notice 


briefly the state of the law at the time of that decision. For present 
purposes it is not necessary to go further back than the decision of 
a Full Bench of this Court in /Vobokishore Sarma Roy v. Hari 
Nath Sarma Roy (2), where it was decided that a Hindu widow 
could relinquish her estate to the next male heir of her husband, 
she could therefore alienate it merely with his consent and with- 
out any legal necessity. Some of the Courts expressed a doubt 
as to the consonance of this decision with sound principles of 
Hindu Jaw, but felt themselves constrained to come to the con- 
clusion they did by a long course of decided cases. Much the 
same position was adopted in Hem Chunder Sanyal v. Sarnomoyt 
Debi (3), where the power of a widow to alienate, as distinguished 
from relinquishing her estate, is referred to authority rather than 
principle. The matter has been recently considered by the Privy 
Council in the case of Bajrangi Singh v. Manokarnika Bakhsh 
Singh (4), where the decisions in Mabaktshore Surma Ray v. 
Harinath Sarma Ray, (2) and subsequent cases were considered, 
and the decision in the former was left undisturbed. 

There is thus no doubt as to the power of a widow to 
alienate the whole of her interest in her husband’s estate with the 
consent of the reversioner. The question is whether she can 


(1) (1909) 18 O, W. N., 544, (2) (1884) I. L, B., 10 Oale, 1102, 
(8) (1894) I. L. R., 22 Oale, 354, 
(4) (1907) I. L R., 80 Al, 1; L. B, 85, 1, 4, 1; 120. W, N 74, 
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alienate a portion of her interest in the same way. It has been 
decided that she may alienate the whole of her interest in a 
portion of the estate, see Pulin Chandra Mandal v. Bolat 
Mandal (1), and the cases there quoted. This infringes to some 
extent on the theory suggested in Nobo Kishore Sarma Roy v. 
Hari Nath Roy (2), that the relinquishment by the widow 
makes alienation possible because it produces effects similar to 
those which would follow on the death of the widow, and suggests 
that she may be competent to alienate part of her interest in the 
whole. In Sankar Nath Mukerji v. Befoy Gopal Mukerji (3), 
it was held that a lease by a Hindu widow for 60 years which was 
ratified by: the next reversioners was valid, which does not 
seem asif her power of alienation depended on her surrender 
of her life estate. 

On the other hand, it was laid down by the Privy Council 
in Bekari Lai v. Madho Lal (4), that in order for a widow to 
` accelerate the estate of an heir “it was essentially necessary," 
that she should “withdraw her own life-estate, so that the 
whole estate should get vested at once in the grantee.” This 
would seem to make an alienation by way of mortgage invalid į 
but in that case the effect of the alienation was to leave the 
management of certain ceremonies in the hands of the heir, 
while the widow retained her life-estate, and the necessity 
for the removal of the life-estate was based on the desirability 
ofacheck onthe frequency of such conveyances, The words 
therefore as to the withdrawal of the whole of the life-estate 
should perhaps not be read as being of general application, 
and the case may be considered as deciding no more than 
that the widow’s alienation is invalid if it is illusory as was the 
case as regarded a moiety of the estate alienated in Hem Chunder 
Sanyal v. Sarnamoys Debt (5). 

In this state of the authorities I cannot consider that the 
doctrine of surrender or relinquishment has been recognised 
as so completely the basis of the validity of an out and out sale 
by a widow with the reversioner’s consent, as to justify the 
conclusion that an alienation by mortgage with the same 
consent is invalid. It is for this reason that I entertain the 
doubts as to the correctness of the decision in Harikissen Bhagat’s 
case that I have mentioned. But I may also add that that 

(1) (1908) I, L. B. 36 Calc. 839, 12 0, W. N. s 
(2) (1884) I. L, R. 10 Cale. 1102 


(8) (1908) 18 O, W, N. 201, 8 O. L, J, 488, 
(4) (1801) I. L, B, 19 Calo, 286, (5) (1894) I, L, B. 22 Calo, 364. 
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DIVIL. decision was based on the decision of the Privy Council in l 
1913. Sham Sundar Lal v. Achhan Kunwar (1) in commenting on ^ 
Tebi Prasad which Doss, J., says: “This decision clearly shows that where 


a Hindu widow borrows money on mortgage of her husband's 
— estate though the transaction may be concurred in or consented 
| plevhen J. to by the next reversioner, such consent or concurrence cannot 

have the effect of conferring on the deed a larger operation 
than a mortgage of the limited interest only." T cannot agree 
in this view of the effect of the decision, as the Privy Council 
expressly held that there was no such consent by the kindred 
of the widow as would raise a presumption that the transaction 
was a fair one, or one justified by Hindu Law, and they then 
point out what kind of consent would be necessary to validate 
the mortgage bonds in question. 

Under these circumstances we refer the following HBesuon 
to the Full Bench. 

Is the alienation by way of mortgage by a Hindu widow 
of a portion of the estate of her husband without any proved 
legal necessity but with the consent of the next reversioner ^ 
for the time being, valid and binding on the actual reversioner 
who is not the heir of the consenting reversioner ? 

If the question is answered in the affirmative, this appeal is 
dismissed with costs. Ifit is answered in negative the appeal 
is allowed. The decree of the lower Court is set aside, the suit 
is decreed in favour of the plaintiff as far as the 3 mouzas are 
concerned, and the plaintiff is entitled to his costs in this Court 
and the Court below. 


D. Chatterjee, J—I agree with my learned brother in 
holding that no legal necessity has been proved in this case. 

The next question that arises is, whether the mortgage by 
Rani Radha Chowdhurani with the consent and co-operation 
of Harbans, the then next reversioner, is binding upon the 
plaintiff, who is not the heir of Harbans. This question has been 
„decided in favour of the appellant in the case of Hari Kissen 
Bhagal v. Bajrang Sahat Singh (2) It is contended however 
by the learned vakil for the respondent, frst that the said case 
is distinguishable from the present and, secondly, that it is not 
correct. The distinction pointed out is that in that case the 
next reversioner merely attested the deed as a witness, whereas 
in this case he has accepted the deed. I donot think that the 


CI) (89 ) L, R 25 I. A, 188; 2 0, W. N, 72 ; LL, B, 21 AIL. 71. 
(2) (1909) 18 O, W, N, 644. 
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distinction is material—the object in both cases being the same— 
that of having the approval of the next reversioner. The 
objection to the correctness of the ruling however seems to be 
substantial. Mr. Justice Doss who delivered the main judgment 
in the case first says that, even if the attestation by the then 
reversioner could be construed as an assent to the transaction, 
“that consent by itself would not be sufficient to establish the 
existence of legal necessity," and he relies on the case of Bepin 
Behari Kundu v. Durga Churn Bandopadhya (1). That was 
however a case in which the next reversioner who gave the 
assent was a female and Mr. Justice Doss who was a party to that 
case said: ‘The result no doubt would have been different 
if the next reversionary heirs had not been female but males, 
etc." The learned Judge then refers to the case of Sham Sunder 
Lal v. Achham Kunwar (2), and says “this decision clearly 
shows that where a Hindu widow borrows money on mortgage 
of her husband's estate, though the transaction may be concurred 
in or consented to by the next reversioner, such consent or 
concurrence cannot have the effect of conferring on the deed 
a larger operation than a mortgage of the limited interest only." 
I do not however understand the judgment of their Lordships 
to lay down that rule. Their Lordships say, ‘It is not a case 
in which all the kindred of Khairati have assented or could 
assent to the bonds or either of them and the circumstances are 
notsuch as to raise any presumption from such concurrence 
as there was......that the transaction was a fair one or one 
justi&ed by Hindu Law. In order to raise such a presumption 
the consent..,...must be shown to be given with a knowledge 
of the effect of what they were doing and an intelligent intention 
to consent to such effect. Their Lordships then show that 
there was no such consent as both Achanbar and Enayat Sing 
were under the influence of Lalji Sing. Then the learned 
Judge says, “J think that the doctrine of surrender upon which 
the validity ofa sale out and out of the whole or any portion of 
the inheritance with the consent of all the immediately rever- 
sioners is based cannot legitimately be extended to the case of a 
mortgage, etc," and quotes the case of Bajrangi Singh v. 
Manokarntha Bakhsh Singh (3). In that case the widow had 
sold the property of her deceased husband piecemeal to her 


(1) (1908) 12 O, W, N, 914, 8 0. L, J. 120. 
(2) (1808) L. B. 25 I, A. 183, 2 O, W. N. 729, L D. B. 21 AIL T1. 
(8) (1907) L, B, 85 I, A. 1, 12 0, W, N, 74, I, L, R, 80 ALL I, 
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son-in-law, and the presumptive reversioners subsequently 
executed deeds one after another ratifying the sales. Their 
Lordships reviewed the several cases decided on the point and 
came to the conclusion that the consent of the whole body of 
persons constituting the mext reversion although subsequently 
given and not simultaneously, was sufficient for the validation 
of the alienation made by the widow. The first case considered 
was that of the Collector of Masuhpatam v, Cavaly Vencata 
Narratnapak (1). That case decided that “it may be taken as 
established that an alienation by her (the widow) which would 
not otherwise be legitimate may become so if made with the 
consent of her husband's kindred.” Thecase of Raj Lukhee 
Debea v. Gokool Chunder Chowdhry (2), decided that the consent 
must generally be by all those who are likely to be interested 
in disputing the transaction, and that at all events there must be 
such a concurrence of the members of the family as suffices to 
raise a presumption that the transaction was a fair one and one 
justified by Hindu Law. Their Lordships then refer to the decision 
of the Allahabad High Court in Ramphal Rai v. Tula’ Kuars (3), 
which held that the presumptive reversioner could not by 
joining with the widow defeat the rights of the actual reversioner. 
Then their Lordships refer to the Full Bench case of JVobo&tshore 
Sarma Roy v. Hari Nath Sarma Roy (4). The ground of decision 
as put by Sir Richard Garth, C. J., is then set out,‘ if it is 
once established as a matter of law that a widow may relinquish 
her estate in favour of her husband’s heir for the time being it 
seems impossible to prevent any alienation which the widow 
and the next heir may agree to make,” and as set out by Mr. 
Justice Mitra “ but if the widow is competent to relinquish her 


estate to the next male heir of her husband, it follows as a logical 


consequence that she can alienate it merely with his consent 
without any legal necessity." This view is then shown to have 
been adopted by the Madras High Court in the case of Maru- 
damuthu Nadan v. Srinivasa Pillai (5). The Bombay view 
is then set out in the words of Jenkins, C. J. and Ranade, J. 
that "the consent of the persons interested to oppose the 
transaction evidences its propriety if not its actual necessity," 


and “ the consent of the reversioners must be of such kindred 


the absence of whose opposition raises a presumption that the 


alienation was a fair and propert one." Their Lordships ultimately 
(1) (1861) 8 M. I. A. 599. . (8) (1883) 1. L. R. 6 All, 116. 


(2) (1869) 13 M, I. A, 209, (4) (1884) I. L, Bs 10 Calo, 1102, 
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disapprove of the Allahabad view and agree with the view of the "Or. 


Calcutta High Court Radha Shyam vw. Foy Ram (1). It can 1918. 
hardly be said that their Lordships base their judgment on the Debi Pra Prasad 
so-called surrender theory. Oa the other hand their Lordships 
í : Golsp Bh Bhagat. 
seem to place more reliance on the presumption of necessity from 
the consent of persons interested for the time being in impeaching 
the alienation. The matter was considered by Norris and 
Banerjee, JJ. in the case of Hem Chunder Sanyal v. Sarnomoyt 
Debt, (2. The learned Jucges first refer to the express 
provisions of the Dayabhaga, in favour of an alienation in 
favour of certain relations——Dayabhaga XI, I, 64. "In the 
M disposal of property by gift or otherwise she is subject to the 
© sol of her husband's family." The word danadi in the text 
literally means gift and the like and must therefore include sale 
and mortgage (See G. Sastri's Hindu Law, 448) and (they) then 
continue.“ The text of the Dayabhaga referred to above 
evidently formed the basis of the earlier decision upholding 
the Hindu widow’s alienations with the consent of the rever- 
e sioners; see S'adomoney Debt v. Sarodaprosonno Mookersee (3), 
and then referring to the Full Bench case of Nabo Kissore 
Sarma Roy v. Hari Nath Sarma Roy (4), they say that the 
real ground of the Full Bench decision was that it would be 
, Wrong to upset a long course of decisions. It seems that the 
. irelinquishment theory was relied upon, not as the basis of the 
..decision, but as an illustration of the higher powers of the 
Hindu widow which logically led to the inference that she could 
sell with the consent of the reversioners. After Bajrangi's case 
it was held in the case of Pulin Chandra Mandal v. Balai 
P Mandal (5), that the alienation of a portion of her husband's 
estate by a Hindu widow with the consent: of the next reversioner 
is valid. Inthe case of Sankar Nath Mukerji v. Bejoy Gopal 
Mukerji, (6) it was held that a lease for 60 years by a Hindu 
widow which was ratified by the next reversioner was valid. If 
the so-called surrender theory was the basis of the rulings on 
^ the subject, alienation of the part of an estate of her husband 
by a widow would not be valid, nor would a lease be lasting 
beyond her life. Itis true that if there is a " surrender” or 
more correctly relinquishment, it must. be of the whole. See 
Behari v. Madho (7), but the validity of an alienation is founded 


(1) (1890) I, L. B, 17 Gale, 896, (4) 711884) I. L. R. 10 EN 
een L, R. 22 Oale, 854 (308). e. (1908) 12 0. af x 


1856) I Boulnois 120. . (6):3908) I8 0; N 30. 
(7) (1891) I, L, R. 19 Calo, 236, 
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Orv on a different principle of Hindu. law. In this view of the law 
1918. Icannot agree with the view expressed in the case of Hari 
CIC Kissen Bhagat and agree in making this reference. 
V Bop ange Mr. S. P. Sinha with him Babus Dwarka Nath Chakravart 
= Bira; Mohan Mojumdar and Gurudas Sinha for the Appellant. 
. Bs, Chatterjee, J. 


_—— Legal necessity being held to be not proved, the question is 
whether the mere consent of the next reversioner is enough 
-to validate the transaction. Two points are to be noticed about 
‘this transaction : (1) that it is of a fortton of the estate, not of 
- the whole, and (2) that it is a mortgage, that is, an alienation 
of part and not the whole of the widow's interest. A mortgage 
is different from asale. A mortgage is a debt, though security 
is offered. ` There is no authority that a debt can be created with 
the consent of the reversioners, except for legal necessity. The 
property would remain the property of the widow. It is 
immaterial whether she retained possession or not. Chatterjee J. 
concedes that alienation by a Hindu widow depends on “ sur- 
render" and ifit is:a “surrender,” it must be of the whole. 
Nobo Kishore Sarma Roy v. Hari Nath Sarma Roy. (1). 


No doubt Bayrangt Singh v. Manokarnika (2) favours the 
view that consent supplies the proof of justifying necessity, and 
riot the theory ‘of surrender. But that has to be taken in 
connection with the cases with which their Lordships are dealing 
and upon which they deduce the principles. All the cases are 
cases of sale, and there is none of a mortgage. 


The widow. must withdraw from the whole of her estate in 
order to confer any.estate by her act. Behari Lai v. Madho 
Lal (3). 


dn JBajrangi's case (2) the consent was not only of the 
immediate.'reversioners, but also of other kindred, and it was 
held that such consent was evidence of propriety. 


The'sale of a portion cannot be justified on the surrender 
theory, but on the other theory. This case does not therefore 
deal with the surrender theory at all. It merely decides a rule 
of evidence—a question of presumption of legal necessity. 
It does not detide that a partial alienation if made with the 
consent of the reversioner will be valid, and so leaves the- 
anionic theory unaffected. And there is reason for this. In 


BE (1884) I, L. B. 10 Cale, 1102 (F. B.) 
(1907) L. R. 86 1. A, 1; I. L, R..80 All, 1; 12 0. W, N, 74. 
(3). (1891) I. L. B. 19 Calo, 286 (P. 0.) 
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the case of an alienation of the whole estate, there is ample 
safeguard against the rule being abused. Ifthe widow gives up 


the whole estate, and if those on whom the property would 


devolve if the widow were not in existence, also give up their 
whole interest, there would be a very strong reason to hold 
that there was the clearest necessity. But if a partial alienation 
were held valid, it would open the door to fraud, as the widow 
and the reversioner would yet retain something for themselves : 
see Behari Lal v. Madho Lal (1); there must be a complete 
withdrawal of the life-estate, otherwise there would be no 
"check," though I concede that the widow gets the purchase 
money. I submit the two cases, Behari Lal's (1) and Bajrangi's (4), 
must be read together. The case of Marudamathu Nadan v. 
Srinivasa Pillai (3) supports my view of Behari Lal's case (1). 


Rangappa Naik v. Kami Natk (4), which was decided aftir 
Bajrangi's case, (2) also supports the view that surrender must be 
of the whole estate. See also Muthuveeru Mudaliar v. Vythi- 
linga Mudaitar (5), Pulin Chandra Mandal v. Balat Mandal (6), 
and Challa Subbiah Sastri v. Palury Fattabhiramayya (7), 
None of these views supports the other side. 


The case of Fadumoney Dabee v. Saroda Prosono Mookerjee (8) 
reviews all the earlier decisions on the point. It was based 
on the doctrine of surrender or relinquishment. 


Two principles may be deduced from these TUNE TS that 
the doctrine of surrender applies only to cases where the widow 
conveys .the whole estate to the nearest heir, or with the consent 
of the nearest heir ; and (2) that in order to justify alienation 
of either. the whole or a part of the estate, there must be legal 
necessity, and that the consent of the nearest heir is a piece of 
evidence—may be strong—in support of the existence of such 
necessity. 

 [C. J.—1s not a third doctrine deducible—a development of 
the text of Narada cited in Dayabhaga, XI, 1, 64, namely, that 
an alienation made with the consent of the Ausbands’ kindred 
will be good ?]. 


(1) (1891) I. L. R. 19 Calc, 286 (P, 0.) 

(2) 0907) L. R, 85 I. A. 3; I. L. B. 8) AN1; 12 Q4 W, N.74 
(3) (1898) I. L. R. 21 Mad. 128 

(4) (1907) T. L. R. 81 Mad 866, 

(5) (1908) 1. L. R. 82 Mad. 206. 

(6) (1908) I. L. R. 85 Cale, 939 ; 12 C, W. N, 837, 

(7) (1908) I. L. B. 31 Mad. 446, a 

(8) (1856) 1 Bulnois Rep 121, 
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- The author is dealing: there with gifts to her own father. 


and mother—a special class. 

- The. text means nothing more nor less than this that women 
in Hindu Law are to be subject to perpetual tutelage. It is no 
authority for the proposition that the husband's kin have the 
power to-do what they think with the widow’s property, that 
if they do so in conjunction with the widow, it will be valid. 

[C. J.—Read verse 26 with what follows in tbe scheme of 
general reasoning]. 
It is not intended to confer on the widow any power to give 


to persons other than the members of her own father's and. 


mother's family. 

The cases; Mahedara Ramiah v. Qoperdrasta Mallayah (D, 
Kales. Mohun Deb Roy v. Dhununjoy Shaha (2), Madhub Chun- 
der . Hafrah v. Gobind Chunder Banerjee (3) aud Gunga Pershad 
Ku v. Shumbhoonath Burman (4), show that in case of aliena- 
tion, sot of the. whole, but of a fart, of the estate, ta the next 
reverstoher, or with the consent of the. next reversioner, the 
Consent is tréated as évidence of the existence of legal necessity — 
or of belief in the existence of légal necessity. The doctrine of 
surrender applies only i in the case of an alienation of the entire” 
interest i in the'entire property. 


The answer to the question proposed should be in the nega- - 


tive. Ishallbe content if it is held that consent is not as a 
matter, of law sufficient, but may be treated as part of the 
evidence of necessity. 


. Babu Dwarka Nath Chakravarti on the same side: As far 


as the Dayabhaga is concerned; the rights of a Hindu widow are 
dealt with in Chapter XT, section 1, verse 56. Verse 59 is very 
important : from this verse the idea of surrender took its rise. 
Verse 61 authorizes the widow to make gifts or alienations for the 


benefit of her husband's soul and for no other purpose. . Verse - 


63 prohibits her from making gifts of her own will to members of 
her own family. . Verse 64 introduces a limitation, "There is no 
mention of any thing like a reversionary heir here. Only the 


kindred of the husband are mentioned. Turning to Narada’s ` 


text, we find that he too contemplates nothing of the kind. 
Narada entirely. disapproves of the idea of a widow inheriting at 
all. Refers to Jolly’s translation, Chapter XIII, verses 25, 26. 
Narada was contemplating. u disposal of her as property,” ang 


1) (1805) 2 Str, H. b 897. (8) (1868) 9 W. B-350, 
2) (1806) 6 W. B. 61, (4) (1874) 29 W, R, 398. 
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not " disposal of her property.” The Dayabhaga takes it wrongly : QIYIN, 
as “ her property." 3913. 
“ Ia these texts two] doctrines have been followed the doctrine  : "Debi Prasad 
of surrender, and the doctrine of the consent of the husband’s DAN. ue 
kindred. The doctrine of the widow and the reversioner join- “atap agak 


‘ing in secular transactions does not find place anywhere in the 
‘texts. The Full Bench in Wabokishore's case (1), saw the 

difficulty, and that is why Sir Richard Garth C. J. said that on the : 
"original authorities the transaction could not be supported. 

Cases have by degrees deviated from the original texts. 

The case of Bekari Lal v. Madho Lal (2), was decided on 
the surrender theory—acceleration of the succession, 

In Raj Lukhee Dabea v. Gokool Chunder Chowdhry (3),-1 
confess the Privy Council proceeded not on the doctrine - of 
surrender at all. 

In the Mitakshara, Chapter 2, section I, (Stokes' Edition, 

— —- p. 431) there is no text which authorizes the widow to make 
any alienation, as in the Dayabhaga. ‘ 

There are no verses in the Mitakshara to the same effect as 

_ verses 61—64 of the Dayabhaga.. 212 

So far, then, as the original texts are concerned, a surrender is 

possible only of the whole estate. ^ -~ - - 


As for the question of consent; the original texts do not 
—— speak of reversioners at all in connection with consent, but only 
of kinsmen of the husband. In ‘Raj Lukhee Dabea's case (3), 
where the Privy Council was dealing with the question - -of con- 
sent, the case was not one of surrender, but one of' the consent 
of kinsmen. It was not shown that the person whose consent 
was given was the next reversioner, There the consent is trea- 
ted as a piece of evidence and nothing more. 
In Bajrangi's case (4) it was a case of practical all the 
-kinsmen joining. j 

Dr. Rash Bekary Ghose (with bim Babu Nares Charidra 
Ssuha) for the Respondents, : 

A transfer with consent of next reversioner, apart from legal 
necessity, would pass a good title, It makes not the least 
difference that the transfer is a mortgage and not a sale. 

.. (1L (188) I. L, B. 10 Calo, 1102, — L. 
(2) (1891) I. L. B 19 Cale. 286 (P. C.) 


(8) (1869) 18 M. I. A, 208 ; 8 B. L. R, (P. 0.) 57. 
(4) (1907) L. R. 881, A. T; L. L, B 80 AL 1; J2 C. WON. Th 
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| Orvir. As Garth C. J. in Nobokishore Sarma Roy v. Hari Nath 
1913, Sarma Roy (1), points out the law is now settled by a long course 
. Debi Prasad of decisions which it is impossible to upset. 

Apparently this case rests on the ground that under the 
Hindu law the widow and the reversioner for the time being 
completely represent the inheritance—apart from any question 
of accelerating the succession or retiring from the inheritance ; 
. eg. take the class of cases where a mortgagee sues on a mortgage 
executed by the widow and purporting to bind the inheritance: 
Srinath Dass v. Haripada Mitter (2), relying on Nogendra 
Chandra Ghosh v. Sreemutty Kamini Dassee (3) and Mohima 
Chunder Roy Chowdhry v. Ram Kishore Acharjee Chowdhry (4). 
Or, take the other class of cases, viz. suits under Art. 
118 of the Limitation Act to set aside an adoption:  SArrmi- 
vas v. Hanmant (5) ; which holds that the infant is not entitled 
to claim a fresh period of limitation Musstt, Mesraw, v. Girja- 
nundon Tewari (6) and Ayyadorat Pillai wv. Solat Ammal (7). 

This is the ground on which ¥adumoney’s case (8) based. 

These cases may also be supported on the ground that apart 
from legal necessity, alienation by widow with consent of the 
next heir is a valid transaction: also on the ground that the 
Court is bound fo presume that a transaction entered into by a 
Hindu widow with consent of reversioner is a legitimate transac- 
tion: see Bayrangi’s case (9), where there was no legal neces- 
sity, no surrender by the widow of the whole estate, and there 
were 4 or 5 transfers. There is some difference of opinion 
between Bombay and Madras as to the applicability of the rule 
in Bajrangt’s case (9) to the case of a gift. So I won't put. that 
case on the ground of the presumed existence of legal necessity, 
but on the ground that the Court was bound to presume it was 
a valid transaction. 


i v. 
Golap Bhagat. 


This judgment of the Privy Council is absolutely binding. 
Apart from that, I rely on the long course of judicial decisions 
in Bengal, beginning with the case of ¥adumoney Dabee y. 
Saroda Prosonno Mookerjee (8). This case rests on the. ground 
that the widow and the next reversioner sufficiently represent the 
inheritance to be able to pass a good title. Nota word is said 
about retirement or accelerating the succession. - 


- (D) (1884) I, T, R. 10 Calc, 1102, - (5) (1899) I. L. B, 21.Bom, 260 (F, B.) 
(2) (1889) 8 C. W. N, 687, (6) (1908) 12 O, W. N. 857. 
(8) (1807) 11 M. I. A. 241. (7) (1901) I, L. R. 24 Mad, 405, 


(4) (1875) 23 W. B. 174; 16 B. L. B, 172. (8) (1856) 1 E 131. 
(9) (1907) L, B. 85 1, 4. 1; I, L. B. 80 AI. 1; 120, W, N. 7 


Vor, XVII) Higu covit: 


[MooksERJEE J.—That itself begs the whole question. On 
what principle is that itself based ?] 

All the cases after that were decided on that principle. 

Then comes the Full Bench case: of Nabokishore Sarma (1). 
There Garth C. J. relies on two earlier cases, Zrilochun 
Chuckerbutty v, Umesh Chunder Lahiri (2), where the sale was 
only a part of the estate, and Mohon Kishen Geer v. Busgeet 
Roy (3) In these cases there was no surrender, there could be 
none, as the widow got the purchase money. A surrender in 
Hindu Law means a disclaimer or what amounts to a disclaimer, 
e. g. entry into a religious order. The Calcutta High Court has 
consistently followed the law laid down in the Full Bench, 
rightly or wrongly. 

The same view is taken in an earlier case Raf Bulluv Sen v. 
Oomesh Chunder Roy (4). 

As to the course of decisions in Calcutta since the Full 
Bench in Waboktshore Sarma’s case (1); see Annada Kumar 
Roy v. Indra Bhusan Mukhopadhya (5). 

— Then in the case of Bespin Behari Kundu v. Durga Charan 
Banerji (6), as consent was given by the daughters who had only 
a limited interest, it was held by Doss J. that it would not confer 
validity. But. he added that the result would have been different 
if the reversioner were not a female. 

[MooxxERJEE J.—But Maclean C. J. refers to the presumption.] 

The question did not really arise. 

[C. J.—But look at Dr. Priya Nath Sen's argument]. 

The dictum of Doss J. clearly shows that his Lordship would 
not have decided the case of Mari Kissen Bhagat v. Bajrang 
Sakat Singh (7), in the way he did, had he not been impressed 
with the idea that a sale was different from a mortgage. 

Refers, next, to Pulin Chandra Mandal v. Bolat Mandal (8), 
and Sankar Nath Mukerji v. Bejoy Gopal Mukerji (9). 

[Mr. S. £P. Sinha—that was decided on the principle of 
family settlement, See page 207.] 

[MookERJEE J.—That is the surrender theory ?] 

The judgment of Banerjee J. in Hem Chunder Sanyal v, 
Sarnamoys Debt (to) puts the ground of the decision in the 
Full Bench clearly. 


(1) (1884) I. L R. 10 Oal. 1103. (5) (1907) 12 C. W. N. 49, 
(2) (1880) 70. D. R, 671. (6) (1908) I. L. R. 35 Calo. 1086. 
(8) (1870) 14 W. R. 379. A7) (1909) 13 C. W. N 644. 

(4) (1878; I. L. B. 6 Cale. 44. 
(8) (1908) I. L. B. 85 Calo. 989.; 12 0. W. N. 287, 

(9) (1908) 13 C, W. N, 201. (10) (1891) I. L. R 23 Calo, 85t. 
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The question is really concluded by the decision of the 

| Judicial Committee in Bayrangi’s case (1). Here there was no 
pretence of any legal necessity for any of the transactions. If 

there is any rebuttable presumption of legal necessity, as my 

friend contends, that presumption too was amply rebutted in 

that case. Refers to the principle, (at the middle of page 8 in 

|s Ind. App.) Their Lordships seem to acccept the Calcutta view. 


[MookERJEE J.—How do you explain, then, the statement in 
a later passage that ordinarily the consent of the whole body of 
persons constituting the next reversion should be obtained ?] 


The principle is relaxed a little. Suppose there are four 

[ reversioners all standing in the same degree. All of them must 

give their consent. Radka Shyam Sircar v. Foy Ram Senapats (2). 

If two of these give their consent, the purchaser cannot be 
heard to say thatjhe has got a title to half the estate. 


[MooKkERJEE J.—But it is perfecly consistent with the 
theory—consent evidencing the propriety or necessity of the 
‘transaction. | 


That isso. In Bekari Lal v. Madho Lal (3), the question was 
whether or not a grandson who was in existence atthe date of the 
transaction by the widow was entitled to succeed to the exclusion 
of another grandson born subsequently. That would depend 
on whether or not-the widow had made a surrender so as 
to accelerate the estate of the then reversioner. Jt was held 
there had been no such acceleration. Their Lordships were not 
discussing the question now before you, vig., whether a transfer 
made by a widow with the consent of the next reversioner is 
valid. Ido not dispute that in order to accelerate the estate, 
the widow must commit "moral sutiee,”’ so to say, i.e, cease 
to be an hefr. 


[C. J.—In the Full Bench case of JVabo&ishore Sarma (4), 
is it the fact that their Lordships merely refused to disturb the 
settled law, or they affirmed that consent BEBO validate the 


transaction ?] i i 


Their Lordships lay down that a transfer made with the: 
consent of the then reversioner or reversioners, will give.a 
complete title to the transferee that cannot be challanged in 


- 


(1) (1907) L. R. 86 1. A. 1; I. L.B 80 A1. 1; 120. W. N. 74, 
(2) (1890) L L. B. 17 Calc. 896 (900). 

(9) 8891) L, B. 19.1 A. 80 ; L L.B. 19 lo. 286 (P. O, ` 
(4) (1884) I. L. B, 10 Cale 1102. 


Vor. XVII.) HIGH COURT. 


any way. Ifthe question of consent or legal necessity can be 
gone into, the purchaser gets a precarious title, 

` Their Lordships treated the transfer of a part as surrender 
of that part by the widow. 


[C. J.—1t is asserted on the other side that it related to 


the whole] ~ 

"See Banerjee J.s judgment in Hem Chunder T. v. 
Sarnamoy: Debt (1) at p. 261. Doss J.’s judgment in Harr 
Kissen Bhagat's case (2) is also in my favour as regards 
the validity of the transfer of a part of the estate with the consent 
ofthe next reversioner, His doubt was not that when a part 
is transferred, no title passes, but that when the widow 
mortgages, it does not pass a good title—a doubt for which 
there was no foundation. i 

' Then, as to.how the principle has been treated in Madras 
after BajrangY's case (3). The case of Marudamathu Nadan v. 
Srinivasa Pillai (4), which was decided beforé the Privy Council 
case, undoubtedly lays down that unless the whole estate is 


transferred, the purchaser will not acquire a good title. Since: 


then there has been the case of Rangappa Natk v. Kamit Natk (5). 
There are some observations in it no doubt that a surrender 
is not valid unless the whole of the widow’s interest is extin- 
guished. In. other words, it must be an alienation of the whole 
estate, if it is to be valid. 

. [C. J.—Not only an alienation, but also an extinguishment.] 


But see Wallis J.’s judgment, who says that it is opposed to 
Bajrangt's case (3). Certainly it is so, as in that case the alienation 
was in fact only of a part. The judgment of the Privy Council 
does-not rest on the presumed existence of legal necessity. See 
Mr. Ross’ argument. 


: In Venkata Subbrer v, Kota Chinnasamter (6), the consent of 
the reversion was held to validate the alienation, apart from any 
legal necessity. See also Kattamoody Raghupatty v. Kattamoody 
Kannamma (7). In Bombay, no doubt, a different view has 
been taken of Bajrangs’s case (3). Pilu v. Babaji (8). There it is 
said that that case rests on -the theory of legal necessity, - but 
as a matter of fact there was no legal necessity atall. In Ram 
krishna -Kuppuswami v. Tripurabat (9), also it is said: that 


-: (TY (1894) I L.R. 229 Calo. 854. iB) (1907) LL B. 81 Mad. 868, 
(2) 11908) 18 O. W. N. 54d (6) (1917) 22 M. L, J. 488... . 
(8) (1507) 1:5. E. 80 Al, 1... ^ (7) (1912) 93 M, L. J. 863 (887). 


(4) (1898). I TL: B. 21 Mad }98 Ru. id (1909) I, L. B. 8£ Bom, 168. 
(89) (1911) 18 Bom, L B. 940 


-- 
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consent of next reversioner is not-always sufficient to validate 
the alienation. See also Yunsray Morarji v. Bat Moghtbat (1). 

As for Allahabad decision, the Privy Council distinctly 
dissents from the Full Bench in Ramphal Rat v. Tula Kuari (2). 
The case of Bhaktawar v. Bhagwana (3), which is after Bajrangi's 
case (4), however, follows the Full Bench, and I submit it has 
consequently been overruled. That was a case of a gift, 
not a sale. 

[C. J.—Gift to whom ?] 

To the son of a cousin of the deceased husband. 

' [C. J.—So it was to one of the husband's kindred.] 

Isubmit the judgment of the Privy Council rests on a 
proposition for which authority exists in all the High Courts 
and which is deducible from Hindu Law, viz, that apart from 
legal necessity, a transfer may be made by a widow with the 
consent of the kindred which would pass an absolute title. 
The question is whether the whole body of reversioners or only 
the next reversioner should give the consent. When the Judicial 
Committee overrüled the Full Bench in Allahabad, it must be 
taken the Judicial Committee held that that Court has not 
right in insisting, not on the consent of the then next rever- 
sioner, but on the consent of all possible reversioners. 

[C. J.— What do you say is the value of that case? 

None whatsoever. So also with Abdulla v. Ram Lal (5). 


[C. J.—Is it not possible to say that there is an all-India 
view, common to all the High Courts, and that there is an 
additional view—the Bengal view? The all-India view is 
that legal necessity, or reasonable care to inquire into the 
existence of legal necessity, is required to validate the alienation, 


and that consent is mere proof of that. The Bengal view is that 


consent has operation apart from necessity, and that this is limited 
to these cases—/irs?, where there is a relinquishment of the whole 
estate, and secondly, there is a concurrence in the transaction 
between the widow and the reversioner and the third party 
purchaser ?] 


I contend that even if the Privy Council case be taken 
to accept the all-India view, I am entitled to succeed, for 
their Lordships settled the question as to who are the kindred 
whose consent is necessary,—substantially adopting the view in 

(1) (1805) 7 Bom, L. R. 622. 3) (1910) I-L. R. 83 AIL 176. 


(2) (1888) I. L R, 6 All, 116. 4) (1907) T. L. B. 80 All, J, 
(5) (1911) I. L, R. 84 All, 129, 


Vou. XVII] HIGH COURT, 


J'adumoney's case. Here only the reversioner in existence 
at the date of the trausfer gave consent. 

Under Hindu Law, an alienation with consent of &zzdred will 
pass an absolute title, and I rely on Bayrangi’s case (10) to show 
that the only kindred whose consent is necessary is the next 
reversioner or reversioners at the date of the transfer. 

[C. J.—1f obo Kishore’s case (1) be excluded as debatable, 
Ido not know of any case, where apart from legal necessity a 
conveyance of part of the estate has been upheld ?] 

That case itself refers to two earlier cases, where the transfers 
were of part of the estate. Ziilochun Chuckerbutty v. Umesh 
Chunder Lahiri (2). and Mohon Kishen Geer v. Busgeet Roy (3). 
The same view is also taken in later cases : 

Hem Chandra Sanyal v. Sarnamoyt Debi (4), Pulin Chandra 
Mandal v. Balai Mondal (5), Annada Kumar Roy v. Indra 
Bhusan Mukhopadhya (6) Bepin Behary Kundu v. Durga 
Charan Banerji (7) and Sankar Nath Mukerji v. Bejoy Gopal 
Mukerji (8). The judgment of Doss J. in Hari Kissen Bhagat’s 
case (9) also supports the validity of asale of part of the estate 
with consent of reversioner, though his Lordship draws an 
unfounded distinction between a sale and a mortgage. 

In fact, since obo Kishore's case (1) there has been no doubt 
whatever in this Court as to the validity of the transfer of a part 
with the consent of the next reversioner. It is immaterial whether 
the principle on which the validity is based is right or wrong. 

Later Madras cases also take the same view as Calcutta ; 
Bombay and Allahabad no doubt differ, but that is immaterial. 

Assuming that the theory of surrender cannot be extended 
to a case like the present, I submit there is a principle of Hindu 
Law which would render a transaction legitimate, which would 
not otherwise be legitimate, if it is entered into with the consent 
of the "husband's kindred.” And my contention is that 
Bajrangi's case (10) has set at rest the debatable question as to 
who are the kindred, viz, that the kindred mean the next 
reversioner or reversioners who would be entitled to succeed, 

if the widow died at the date of the transaction. 


(1) (1884) 1. L. B, 10 Cale, 1102 (Y. B). 
(2) (1880) 7 O. L. R. 671. 
13) (1870) 14 W. B. 879. 
w (1894) I, D. R. 22 Calo. 854. 
5) (1908) I. L. R. 86 Calc. 989 ; 12 0. W. N. 837. 


(6) (1907) 19 0. W. N. 49. 
(7) (1908) I. L. R. 85 os 1086 (1090) ; 12 C. W, N. 914, 

t (1908) I3 O, W, N 2 

95 (1900) 18 C. W, N, ace (10) (1907) T. L. R. 80 All, 1. 
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See the text of Narada in the Dayabhaga, chapter XI, 
section I, verse 64, also in the Dayakrama Sangraha, chapter II, 
section I, 7,—cited in Vinayak v. Govind (1). 

Refers to the following cases from the Select Reports :—H em 
Chunder Mozoomdar v. Musst. Taramunee (2), Gokul Chand 
Chukerburtee v. Musst, Rajranee (3), Brindaban Chunder Rat v. 
Bishun Chand Rai (4) and Beer Inder v. Satyabhama (5). 
Most of these cases are reviewed in Faduimoney’s case (6) and 
also summarised in Dr. Troilokyanath Mitra’s Tagore Lectures, 
1879, beginning at p. 372. 

In the Collector of Masulipatam v. Cavaly Vencata Narratna- 
pah (7), their Lordships say that it is established that an 
alienation by a widow which would not otherwise be legitimate, 
may become so, if made with the consent of the husband’s 
kindred, 

[C. J.— But they refer it to the presumption that consent 
shows propriety]. 

Not a presumption liable to be rebutted. 

[C. J.—You rather mis-read the word “ may." It is not 
'" must."] 

They say later on " must be proper." 

Then see Raj Lukhee Dabea v. Gokool Chunder Chowdry (8), 
which says that “the kindred in such cases must be generally 
understood to be all those who are likely to be interested in 
disputing the transaction." 

The difficulty felt in the Courts here as to who are these 
kindred has, I submit, now been set at rest by Bajrangi’s case (9), 
which must be treated as good law, whatever the principle on 
which it may have been based. 

[C. J.—Refters to Sham Sunder Lal v. Achhan Kunwar (10).] 

The present question was not raised in that case, 


In Vinayak Vithal Bhange v. Govind Venkatesh. Bulkas ms (11), 
your Lordship Jenkins C. J. cites with approval a Bombay case 
and the texts of Hindu Law, which would be absolutely irrelevant, 
if it were merely a question of presumption, 


(1) (1900) I. L. B. 25 Bom. 129, (5) (1885) 6 Sol. Rep. 42. 

(2) (1811) 1 Sel, Hep. 481, (8) (1859) 1 Bou). Rep. 120. 
(8) (1818) 3 Sel. Bep 218. (7) (1861) 8 M. I. A. 829 (550), 
(4) (1826) 4 Sel. Rep. 180. (8) (1869) 18 M. I, A. 209 (228) 


(9) (1907) D. R. 85 I. A. 1; L L. R. 80 AN. 1; 12C. W, N, 74, 
(10) (1898) L, B. 25 f. A. 188 ; 2 0. W, N, 729, 
(11) (1900) I, L. B. 25 Bom. 139, 
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See also Cossinath Bysak v. Hurrosoondree Dassee (1) referred 
toin Fadumony’s case, and also in VParjivan v. Gheli (2). 

In Bjrangi's case (3) there were 5 successive deeds convey- 
ing portions of the estate, 

[C. J.—which together constituted the whole estate, and 
the reversioners expressed their consent to all by one deed.] 

Tnat would make no difference. The general principle 
referred to in that case is that a transaction which would otherwise 
be legitimite may be valid, if entered into with the consent of 
the kindred. That is the all-India principles if I may say so. The 
difference in the Calcutta view was that according to it the 
kindred whose consent was required was not the whole body of 
reversioners, but only the reversioner who would succeed if the 
widow died at the date of the transaction. See Wallis J.'s 
judgment in Rangappa Naik v. Kamtt Natk (4), and that of 
Ranade J. in Vinayak v. Govind (5). The Bengal view is heresy 
in Bombay, 

In Radka Sham Sircar v. Foy Ram Senapati (6), two out 
of four reversioners gave their consent, and the purchaser claimed 
a good title to half the estate. Their Lordships said ‘no’. 

[MookzRJEE J.—That is hardly consistent with the relin- 
quishment theory ?] 

That the alienation of a portion of the estate with the con- 
sent of the next reversioner is valid has been settled law since 
1884; and is treated as such by Banerji J.in Kem Chunder 
Sanyal v. Sarnamoyt Debt (7). The same view has also been laid 
down in every subsequent case, whether before or after Bagrangi's 
case. The widow and the next heir, the two together, represent 
the inheritance completely for some purposes. 

Even if Bajrangi's case be read subject to the qualification 
suggested by a passage which Mr. Sinha has read out from Fadu- 
money's case, which is based on a note by Mr. Colebrooke, vts., 
that if an heir with a preferable title comes into existence, he will 
not be bound,—I am still not affected, as the consent here was 
given by the daughter's son who would be entitled to succeéd. 

[C. J.—To go back to your sheet-anchor, Bayrangi’s case (3) 


(1) (1826) Shyama Charan Sirkar’s, Vyavasthadarpan p, 89 ,97), Clarke's B, 
d O, 93. : 


an 3 
i) (1883 T, L. R. 5 Bom, 583, 


8) (1907) D. KR, 86 J, A. 1; I, D. R, 80 All, 1 ; 120, W N 74, 
(4) (1907) I. D. B, 34 Mad. 866 875), 
5j (1900) T, L. R, 28 Bom, 129, 
8) ER I. L. R. 17 Oale, 896 (900). 
7) (1894) T. L. B, 22 Calo, 854, 
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have you noticed the concluding words that the appellants who 
claim ZArough must be held bound by the consent? | 


That is a mere observation. That is not the Law, as 
Colvile C. J. points out in Fadumoney's case, the son when he 
claims as a reversioner does not claim under the father. | 

[C. J.— There is another Privy Council case which has not 
been cited. Bahadur Singh v. Mohar Singh (1) ?] 

There is no judgment of a Division Bench of this Court that ` 
a sale of a portion, though made with consent of next reversioner, 
is not good. The reference has arisen merely because Doss J., on 
a mis-reading of Achan Koer's case (2), held that there was a 
distinction between a sale and a mortgage. 

[STEPHEN J.—Is there any distinction in this matter between 
the Dayabhaga and the Mitakshara ?] 

No. If there is any difference, it is all in favour of the 
transferee. I rely on the text of Narada. 

[C. J.—Is this a Dayabhaga or a Mitakshara case ?] 

A Mitakshara case. See Golap Chandra Sastri’s Hindu 
Law, pp. 406, 416-417. 

Even if the question is one merely of presumption, I contend 
on the strength of Bayrang:'s case that the presumption must be 
treated as an irrebuttable one. Even the cases cited by Mr. | 
Sinha—some of them very very old—show that the consent of ` 
the reversioner, if not conclusion, is the most cogent evidence 
of lawful purpose or justifying necessity. Æ. g., Kalee Mohun Deb 
Roy v. Dhununjoy Shaha (3), At any rate the consent would be 
all but conculsive evidence to show good faith on the part of the 
alienee ; which would be equally sufficient to validate the aliena- 
tion, as the existence of actual necessity. S:e Madhab Chunder 
Hajrah v. Gobind Chunder Banerjee (4). 

Mr. S. P. Sinha, in reply, referred to the text of Hindu Law 
from Jolly's Translation, and submitted that the answer invited 
by the other side to the question referred was opposed to what the 
text laid down or what was logically deducible from the same, 


Jenkins C. J.—The question submitted for the determina- 
tion of this Full Bench is in these terms : 

“Is the alienation, by way of mortgage, by Hindu widow, 
ofa portion ofthe estate of her husband, without any proved 
legal necessity, but with the consent of the next reversioner for 

1901) T. D. B. 24 All. 94 (107). 


i 

2) (1898) L. R. 26 I. A. 188; 2 C, W. N. 733, 
3) (1868) 6 W. R. 51. 
4 


1£03) 9 W, B. 850, 
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the time being, valid and binding on the actual reversioner who 
is not the heir of the consenting reversioner ? ” 

The husband ia this case died without male issue, and the 
widcw became, and at the date of the alienation still was, his heir. 

A widow's power of alienation for purely worldly purposes 
over her sonless husband's estate has been a constant theme of 
discussion, and in some respects it has been placed beyond the 
possibility of further argument. Tnus, it may be taken as settled 
beyond dispute that she can alienate for legal necessity, either 
the whole or a part of her deceased husband's estate, and that, 
even inthe absence of such necessity, the alienee's title will 
prevail, if he made reasonable enquiry and acted in the honest 
belief that such necessity existed. But the problem, how far 
apart from this, she cau alienate merely with the consent of her 
husband's kindred, is beset with difficulty. 

A multitude of authorities bearing on this point has been 
cited to us; and though I have considered them all, I propose 
to refer only to a few in expressing my opinion on the question 
submitted for our determination. 

In 1826, a Hindu widow’s position was considered by the 
Privy Council, and Lord Gifford in delivering their Lordship's 
opinion said of her, “ she is entitled to the possession of the pro- 
perty, but that sheis only entitled to enjoy it according to the 
rights of a Hindu widow, which it appears to me to be absolutely 
impossible to define, I mean the extent and limit of her power 
of disposing ofit; because it must depend upon the circums- 
tances of that disposition, whenever such disposition shall be 
made, and must, be consistent with the law regulating such 
dispositions” [Kasinath Basak v. Harasundart Dasi (1), Shama 
Churn Vyavastha Darpana, Vol. II, p. 41]. 

In The Collector of Masulibatam v. C. V. Narrainapah (2), 
decided in 1861, it was said of a Hindu widow that “ for religious 
or charitable purposes, or those which are supposed to conduce 
to the spiritual welfare of her husband, she has a larger power of 
disposition than that which she possesses for purely worldly 
purposes. To support an alienation for the last, she must show 
necessity. On the other hand, it may be taken as established 
that an alienation by her, which would not otherwise be legiti- 
mate, may become so, if made with the consent of her husband’s 
kindred. The exception in favour of alienation with consent 
may be due to a presumption of law that where that consent is 


(1) (1826) Olark B, & O, 93. (2) (1861) 8 M, T. A, 529 (861,) 
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given the purpose for which the alienation is made must be 
proper." 

The case of Ray Lukhee Dabea v. Gokool Chunder Chow- 
dhry (1) came before the Privy Council in 1869 on appeal from the 
High Court at Fort William, Bengal. The transaction in contro- 
versy was asale by a widow, the deed of conveyance being executed 
by her and attested by one Juggut Ram. The High Court held 
that the consent of Juggut Ram, unquestionably given at the 
time of the sale and against his own obvious interests, was a very 
strong piece of evidence in favour of the purchaser, as Juggut 
Ram was then the sole heir and reversioner, and, at the date of 
the sale, was the person most likely to know the real state of the 
case and the urgent necessities of the widow. In delivering the 
opinion ofthe Privy Council, Sir James Colvile, dealing with 
this question of consent, said: “ Their Lordships do not mean to 
impugn those authorities which lay down that a transaction of. 
this kind may become valid by the consent ofthe husband's 
kindred, but the kindred in such case must generally be under- 
stood tobe all those who are likely to be interested in 
disputing the transaction. At all events, there should 
be such a concurrence of the members of the family as 
suffices to raisea presumption that the transaction was a fair 
one and one justified by Hindu Law. That it can be, as Mr. Field 
seemed to put it, a presumption of law in the sense of 
praesumptic furis. etde fure, their Lordships do not think. It 
is, no doubt, an element to be taken into consideration, and 
deserving of considerable weight in the estimation of all the 
evidence of the transaction." Their Lordships, after expressing 
their inability to afirm that Juggut had concurred in the deed 
and their opinion that he was not proved to have been the next 
heir, then proceed as follows : 

* On the other hand, the very fact of his connection with the 
family leads to the presumption that he knew that the present 
appellant had the power given to her by her husband to adopt 
a child, and, that, therefore, his interest, even if it existed as next 
reversioner, was in all probability likely to be defeated. There- 
fore, if his concurrence were proved, it would not amount to such 
a concurrence by the husband's kindred as, in the opinion of 
their Lordships, would have defeated the plaintiff's claim." Then, 
after pointing out that no issue as to concurrence had been raised 
in the pleadings or in earlier stages of the cause, they say; The 


M) (18 9, 18 M. I A. 209, 
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case of the party who sought to support the validity of this 
transaction was that the sale had been made for particular pur- 
poses. He gave no evidence of that. He did not, by any 
suggestion in his written statement or otherwise, put forward the 
concurrence of Juggut Ram, either as supplying the want of 
proof of the existence of the debts and the necessity of the sale, 
or às a consent equivalent to such proof." 

In Sham Sundar Lal wv. Achhan Kunwar (1) Lord Davey, 
delivering their Lordships' opinion, says : 

“To give validity to the bonds,......the plaintiff must show 
that there was legal necessity for raising the money by a charge 
on the estate, or, at least, that in advancing their money, the 
creditors gave credit on reasonable grounds to representations 
that the money was wanted for such necessity. It is not a case 
in which all the kindred of Khairati have assented, or could 
assent to the bonds, or, either of them, and the circumstances are 
not such as, in the opinion of their Lordships, to raise any pre- 

umption from such concurreuce as there was of Achhan Kunwar 
and Enayet Singh in the first bond, or of Enayet Singh in the 
second bond, that the transaction was a fair one or one justified 

by Hindu Law. In order to raise such a presumption, the con- 
sent of the deceased's kindred to his widow’s or daughter's 
alienation must be shewn to be given with a knowledge of the 
effect of what they were doing, and an intelligent intention to 


consent to such effect." 


The law, as enunciated by their Lordships in these cases, is 
clear, the difficulty is occasioned by a decision of a Full Bench 
of this Court in JVoboktshore Sarma Roy v. Hari Nath Sarma 
Roy (2), where an answer in the affirmative was given to the 
ques'ion, whether, according to the law current in Bengal, a 
transfer or conveyance by a widow upon the ostensible ground of 
legal necessity, such transfer being assented to by the person who 
at the time is the next reversioner, will conclude another person, 
not a party thereto, who is the actual reversioner upon the death 
of the widow, from asserting his title to the property?” This 
decision rests on the theory of an acceleration of the next heir’s 
interest, occasioned by the widows relinquishment in his favour. 

The reasoning in effect is this : it is only the widow’s interest 
that stands in the way of the next heir's succession; that obstacle 
is removed by the determination of the widow's interest, that 
determination can be effected by her deatb, civil or natural, by 


(1) (1838) L, R, 25, I. A, 188 I. L. Ba 21 All, 71, 
(2) (1889) T, L. B, 10 Calc. 112, 
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POE, disclaimer at the husband’s death, and so by relinguishment 
1918, later. In English Law, it is true, a disclaimer by an heir will 

— aa 
Debi Prasad have no effect ; all he can do is to dispose of his inherited pro- 
Golap Bhagat, perty by an ordinary conveyance, but JVobo£zsAore v. Hart Nath (1) 


lays down a different rule, at any rate, for a Hindu widow. 
But as there cannot be a disclaimer of a part, so the relinquish- 
ment must be of the whole, for it is only by a total relin- 
quishment that the condition of heirship can be determined. 
[Moasam Hassain  Chowdhuri v. Bhouddin (2)] It was sug- 
gested by the respondent that in Noboktshore v. Hari Nath (1), 
the dealing was witha part of the property, and, as supporting 
this, reliance wás placed on thelanguage of Banerjee J. in a 
later case. But there is nothing in the report of JVobo&ishore v. 
Hari Nath (1), that supports this view, and an examination of the 
original record in no way helps the respondent’s contention. 
Moreover, it is opposed to the line of reasoning on which the 
decision rests. This view is in accord with the language of the 
Privy Council in Zezari Lal v. Madho Lal (3), where it was said 
in an appeal from Bengal: "It may be accepted that, according 
to Hindu Law, the widow can accelerate the estate of the heir 
by conveying absolutely and destroying her life estate. It was 
essentially necessary to withdraw her own life estate so that the 
whole estate should get vested at oncein the grantee. The 
necessity of the removal of the obstacle of the life estate is a 
"practical check on the frequency of such conveyances.” 
Starting, then, from the established position that the next 
'heir's succession can be accelerated by relinquishment, it was 
determined in /Vobo&tshore v. Hart Nath (1), as a logical conse- 
quence, that the widow, with the next heir's consent, could 
alienate, without any necessity. But, if logic isto have any 
place, the alienation so sanctioned must be ofthe husband's 
entire estate. How far it can be said that the doctrine of accel- 
eration, consequent cn relinquishment, applies-where the widow 
retains an interest in the purchase price, or the sale is little more 
than a change of investment, it is difficult to say, the cases do 
not refer to this. The road to the decision in Noboktshore v. 
Hart Nath (1) was not without its difficulties, but the learned 
Judges felt it had to be travelled that titles might be quieted. . 
But it is settled that there should be no extension of this Bengal 
doctrine. [Bajrangi Singh v. Manokainika Bakhsh Singh (4).] 


Jenkins, C, J : 
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Much reliance has been placed on this last decision of the 
Privy Council by the respondent in the argument before us, and 
Dr. Rash. Behary has even contended that it is conclusive in 
his favour. There, by successive instruments, a widow purported 
to transfer for valuable consideration to her son-in-law the whole 
estate of her deceased husband whose heir she was. Subse- 
quently, the consent of the nearest reversionary heirs was 
obtained, but they predeceased the widow. This consent took 
the form of a relinquishment embodied in two deeds. The trans- 
action'was impugned by those who, at the widow's death, were 
the next heirs, and the question raised was, whether the " deeds 
confirming the sales by the widow to Maheswar executed by the 
then nearest reversioners and disclaiming all title to the property 
in dispute were binding on their descendants, the appellants, who 
were the nearest reversioners at the time when the succession 
opened at the widow’s death.” (1) No new principle was formula- 
ted ; that already established by prior decisions was applied toa 
novel set of facts. The judgment, after stating that the principle 
is admitted, points out that the only question remaining for deter- 
mination was the guantum of consent necessary, On this, the 
stricter doctrine of Allahabad was rejected in favour of the more 
tolerant view that ordinarily the consent of the whole body of 
persons constituting the next reversioners should be obtained, 


though there might be cases in which special circumstances might 


render the strict enforcement of this rule impossible. At the 
same time, it was distinctly said that their Lordships would be 
unwilling to extend the widow’s power of alienation beyond its 
present limi‘s. l 

The resulr, then, of the authorities binding on as appears to me 


` to be this, To uphold an alienation by a widow of her deceased 


husband’s estate, where she is his heir, it should be shewn, (1) 
that there was legal necessity, or, (2) that the alienee, after reason- 
able enquiry as to the necessity, acted honestly in the belief that 
it existed, or (3) that there was such consent of the next heirs, as 
would raise a presumption, either.of the existence of the neces- 
sitv, or of reasonable enquiry and honest belief as to its existence 
or (4) that there was a consent of the next heirs to an alienation 
capable of being supported by reference tothe theory of the 
relinquishment of the widow's entire interest and the consequent 
acceleration of the interest of the consenting heirs, Where any 
one of the first three positions is established, the alienation may 


. (1) (1907) I. I» R. 80 AIL 1 (14), 
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be of the whole or any part of the husband's estate, but where 
the fourth alone is proved, then the alienation must be of 
the whole. 

Here the alienation is only of a part of the husband's estate, 
and that, by way of mortgage, so that the fourth position cannot 
apply. I would,therefore, answer the question propounded by 
saying that the alienation by way of mortgage by a Hindu widow 
as heiress ofa portion ofthe estate of her deceassed husband, 
without proof either of legal necessity or of reasonable enquiry 


-and honest belief as to its existence but with the consent of the 


next reversioner for the time being, will be valid and binding on 
the actual reversioner, if the presumption of legal necessity or of 
reasonable enquiry and honest belief raised by such consent is not 
rebutted by more cogent proof. 

The case must be returned to the Division Bench for dis- 
posalin accordance with this answer to the Reference. 

Harington J.— The question in this reference is: “Is the 
alienation, by way of mortgage, by a Hindu widow,'iofa portion 
of the estate of her husband, without any proved legal necessity, 
but with the consent of next reversioner for the time being, 
valid and binding on the next reversioner who is not the heir 
of the consenting reversioner ? ” 

The question, whether the widow can dispose of the whole 
ofthe estate of her deceased husband with the consent of the next 
reversioner for the time being, must be regarded as having been 
settled asfar back as 1884 by a Full Bench of this Court in 
the case of Nodoksshore Sarma Roy v. Hart Nath Sarma 
Roy (1). 

But in that case the decision does not appear to be based on 
any principle of Hindu Law ; it rather proceeds on the ground that 
there had been a long series of decisions affirming this proposition, 
and that many sales had taken place and titles'had been accepted 
on the faith of these decisions, which it would be unjust to 
disturb ; and although the Chief Justice describes the transaction 
as a relinquishment rather than a surrender, the decision can 
hardly be placed on that ground. No doubt, when a woman 
becomes incapable of holding property by physical death, or by 
entering a religious order, she relinquishes her husband's estate : 
this can hardly be said to be the case when she converts his 


. estate into money and continues in the enjoyment of it in 


another form. 
(1) (1884) I. L, B, 10 Cale, 1102 
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The views of the various High Courts in India on the 
question of alienations by a widow were considered by the 
Judicial Committee in 1907, in the case of Bajrangi Singh v. 
Manokarniki Bakhsh Singh (1), ia which, without pronouncing 
an Opinion as to the grounds on which the principle is to be 
placed, their Lordships say the principle being admitted by the 
High Courts in India, the guantum of consent has to be 
considered, 

The result of these two decisions, which are both binding 
on us, is to establish that a widow can, without proof of legal 
necessity, alienate the whole of ber husband's estate, with the 
consent of the then next reversioner : but they leave the principle 
on which such alienations are to be supported open, the Full 
Bench being decided on the ground that it would be unjust to 
disturb what had bsen settled by a long series of decisions, while 
the Judicial Committee afirm that the principle is admitted, 
but do not say on what ground it is to be taken as estab- 
lished. 

It is contended by the appellant that the widow's power to 
make a title to a portion of her husband's estate cannot be placed 
on the ground that she has a power to relinquish, but that to 
justify a sale or mortgage of a portion of the estate, there must 
be legal necessity, and that the consent of the then reversioner 
is at ics highest only evidence that legal necessity existed, or, at 
any rate, that the transaction was a proper one; while, for the 
respondent, it is contended that the widow and the reversioner 
for the time being represent the estate and are able to makea 
good title to the whole or any part of it, or to mortgage it in any 
part of it so as to bind those who happen to be the heirs of the 
deceased husband at the widow’s death. 

The former view is supported by the case of Behari Lal 
v. Madho Lal Gayawa (2), which was decided by the Privy 
Council in 1891. This was, however, a case of a peculiar character, 
The widow did not convey, out and out, to the next reversionary 
heir but gave the estate to him, subject to her having the estate 
for life. Before the widow died, another reversionary heir had 
come into existence, andiit was held that the e&rarnama executed 
by the widow could not operate to defeat that reversioner. But 
the conveyance passed no estate in possession at the time 
it was executed. It was not to affect the possession ofthe property 
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until after the widow’s death. This might well be said not to be 
a conveyance of the estate to the then next reversioner, for it was 
a conveyance to a person who might or might not be next 
reversioner at the time when the property passed under the 
conveyance, 

The Privy Council lay down that it was essentially necessary 
that the widow should withdraw her whole life estate, so that the 
whole estate should get vested in the grantee and say that 
this will be a practical check on the frequency of such conveyances. 
Itis not quite clear, I think, whether their Lordships meant 
by the word “whole estate" every bigha of land of which 
the estate consisted, or, whether they meant the absolute 
estate, as contrasted with an estate subject to a preceding 
life interest. For the purposes of the judgment, the latter 
proposition was necessary, not the former. 

I do not think that this case can be regarded as affording 
an answer in the negative to the question submitted to us. If 
the words, " whole estate," mean every foot of land, then the 
case would afford an answer tothe question; but, I think that 
the words “ whole estate” refer to the nature of the estate in 
the property conveyed, and that the case does not afford an 
answer to the question before us. 

It is, however, inconsistent with the proposition that the 
widow and the next reversioner completely represent the estate 
and are able to make such disposition of it as they choose; 
if they could, they would be able to make the disposition 
which the Privy Council have held cannot be made—and it is an 
authority for tbe proposition that widow cannot, even with the 
consent of the next reversioner, retain possession of the estate 
and make a disposition of it to take effect at a future time. 

We are led, therefore, to the proposition that a widow can 
alienate with the consent of the next reversioner, but such 
an alienation must be complete and effective, that is, she must not 
retain possession of the property. 

The question of difficulty is to say, on what principle 
oflaw is this power in the widow to be supported. Is it on 
the ground that she can relinquish in favour of a reversioner, 
or on the ground that the consent of the reversioner is evidence 
that she is acting within her powers in alienating the estate ? 

The iustances given of relinquishment are those in which 
the widow does something which destroys her capacity for holding 
property, such as incurring a voluntary death, or entering a 


a 
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religious order, I think, if relinquishment is to be taken 
in its strict sense, it would involve something which rendered 
the widow no longer capable of being her husband's heir. It is 
true, nevertheless, that the texts recoguise gifts by the widow 
ofa portion of the estate to her husband's kindred as meri- 
torious. 

She appears, therefore, to have had a power of alienating 
portions of the estate while she still filled the position of 
being the possessor of the estate ; but these powers, whether 
of reliaquishiag the whole estate by entering a religious order 
or alienating part by: giving it to her husband's kindred only, 
enabled her to benefit the heirs of her husband, and did nor 
enable her to get any advantage for herself. 

I do not think, therefore, that her power to alienate for 
valuable consideration can be placed on either of these grounds ; 

for I think that when a widow converts her husband's property 
into money and enjoys that, she cannot be said to relinquish it ; 
nor can she be said to make a. gift whea sne receives valuable 
consideration for the conveyance, 

Is, it then, to be taken that the consent of the next rever- 
sioners is evidence of the propriety of the transaction? If it be 
taken merely as evidence, then it is open to be rebutted, and 

“Tit can be shewn that there was, in fact, no legal necessity for 
the conveyance ; 1f, on the other hand, it is conclusive evidence, 
then it affords an answer to the question. 

It is clear that a widow, for her religious or charitable 
purposes, or for those which were supposed to conduce to the 
spiritual welfare of her husband, or under pressure of legal 
necessity, is entitled to sell or mortgage the whole or any portion 
of her husband's estate. 

The transaction, therefore, was not one. which lay wholly 
outside the power of the widow ; she might deal with the estate 
under certain circumstances, and if the consent is to be taken 
as conclusive evidence that those circumstances exist, there 
is an end of the question. | 

In the case of Kalee Mohun Deb Roy v. Dhunnunjoy Shaha (1) 
decided in 1866, the consent of the then next reversioner 
was treated as evidence of the existence of legal necessity. The 
Judges do not say it was conclusive evidence: they say it gives 
rise to a strong presumption that such necessity existed, in the 
. absence of evidence of the want of legal necessity, 
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vobis The case of Pulin Chandra Mandal v. Balai Mandal (1), 
1918. decided in 1908, goes so far as to affirm the proposition that an 
Debi Prasad alienation of a portion ofthe husband's estate by the widow is 
e. valid, even though there is no legal necessity, if made with the 
Galap Bhagit, 


Sede consent of the then reversioner, This case goes further than the 
HOA ds case of Hem Chunder v. Sarnamoyt (2), decided in 1894, in. which 
it is laid down that the widow may convey to the next rever- 
sioner or to a third party, with the consent of the next rever- 
sioner, the whole or any portion of the estate, and the transferee 
wil acquire an absolute interest. 'The Judges, however, after 
discussing the texts and the cases, say that they are not prepared 
to hold that the widow and next reversioner are competent to 
deal with the property so as to convert the widow’s estate (the 
property remaining iu her) into an absolute estate. 

The former of these two cases supports the proposition 
contended for by tbe respondent, but on the question whether 
the alienation would be held to be good, even if it were estab- 
lished that no legal necessity existed, the case of Pulin Chandra 
Mandal v. Balai Mandal (1), is inconsistent with the earlier case 
of Kalee Mohun Deb Roy v. Dhunnunjoy Shaha (3) and, moreover, 
it lays down what is not consistent with the judgments of the 
Privy Council. In Raj Lukhee Dabee v. Gokool Chunder Chowdhry 
(4), their Lordships say in reference to the effect of the consent 
of the husband's kindred: " there should be such a concurrence 
of the members of the family as suffices to raise a presumption 
that the transaction was a fair one :" and while saying, it is not 
a praesumptio juris et de jure, they say, “It is no doubt an 
element to be taken into consideration and deserving of consider- 
able weight in the estimation of all the evidence of the transaction.” 

I think that the conclusion to be drawn from the cases is to 
shew that the widow with the consent of the then néxt rever- 
sioners has the power of making an alienation of the whole or any 
portion of her deceased husband’s‘estate, but that the power is 
limited to this extent that no act done by the widow with the 
concurrence of the then next reversioner, or by the tben next 
reversioner, can have the effect, as against the actual reversioner, 
of giving the widow a greater estate in the property than she 
has under the Hindu Law [See Hem Chunder v. Sa: nomoy: (2).] 
The widow and next reversioner are not, therefore, enabled jointly 


i 1) (1908) 12 0. W. N. 837; I. L, B. 35 Calo, 939, 8 O. L. J. 280. 
29 (1894) I. L B. 92 Gale. 364. 
3) (1886) 6 W. R, 51. : 
(4) (1869) 38 M, I. A, 309. 
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to deal with the estate as though their joint power was equivalent 
to that of an absolute owner. 

I think the principle on which an alienation by the widow 
with the consent of the next reversioner is to be supported is 
that it raises a strong presumption that at the time of the aliena- 
tion the persons then interested in preventing the alienation 
were unable to dispute its propriety, or, in other words, that 
circumstances existed which enabled the widow, in accordance 
with the rules of Hindu Law, to alienate the estate so as to dis- 
troy the interest which might in future descend on the next 
reversioners as heirs to her deceased husband. The presumption 
is avery strong one: and though not absolutely irrebuttable, 
evidence to rebut it would not affect the validity of the transac- 
tion, ifit were established that the mortgagee or purchaser had 
given valuable consideration, and had acted dona fide, believing 
on the faith of such consent, that circumstances justifying the 
alienation existed. I would, therefore, answer the question sub- 
mitted to us in the terms which have been proposed by my Lord. 

Stephen J.—1n answering the question referred to us, we 
have to deal with only one of the two methods by which a Hindu 
widow can alienate the property of her deceased husband in 
which she has inherited an estate. For present purposes, it may 
be taken for granted that her alienation of the whole or part of 
it, can be supported by proof that it was necessary, or, what is 
practically the same thing, forthe purpose of benefitting her 
husband's kindred in one of the limited number of ways pres- 
cribed in the Hindu texts, with which we are not immediately 
concerned. Furthermore, proof of due enquiry by the purchaser 
into the necessity of the alienation leading to an honest belief 
-on his part that necessity existed, is taken to be a proof of neces- 
sity, as far as he is concerned. 

Taking thisto beso, the question to be decided is, what is 
the effect of the consent to the alienation of the next heir to the 
deceased husband for the time being, and, on a review of the 
authorities that have been quoted to us by which we are bound 
the answer seems to me as follows. In the first place, there is no 
doubt that the consent of the kindred, not necessarily the next 
heir of the deceased husband, to alienation by a Hindu widow is 
evidence that * the transaction was a fair one, and one justified 
by Hindu Law ;" butitseems that the effect of such concur- 
rence is at most to raise a presumption ; Raj Lukhee Dabee v. 
Gokoo] Chunder Chowdhry (1). Even for this purpose, the 

(1) (1869) 13 M, I, A. 208. 
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of the whole body of persons constituting the next reversion 

nog should be obtained, though there may be cases in which special 

Ste phan J. circumstances may render the strict enforcement of this rule 

S impossible.” Bajrangi Singh v. Manokarnika Bakhsh Singh (2). 

I feel some difficulty in appreciating the full scope of this 

rule, but I have no doubt that it applies to a case when the con- 

sent of a reversioner is relied on as affording evidence of the 

necessity of an alienation. On principle and on authority, these 

rules apply where the alienation is of the whole or a part of the 
widow’s estate. 

In the second place, consent to the widow's alienation has 
an effect on that alienation in cases where the widow may be 
supposed to have relinquished her rights over her deceased 
husband's property. That a Hindu widow can cede and relin- 
quish her rights in favour of the reversioner, is clearly laid down 
by Romesh Chunder Mitter J. in Gunga Pershad Kur v. 
SAumbhoonath Burman (3), relying on the decision in Fadomoney 
v. Sarodaprosouno Mookerjee (4). The decision in this case was 
confirmed on a Letters Patent Appeal, and its principle is 
recognised by the Privy Council in Ze&ar: Lal v. Madho Lal (5), 
where it is said that “the widow can accelerate the estate of ' 
the heir by conveying absolutely and destroying her life estate," 
but it is “essentially necessary " for her“ to withdraw her own 
life estate, so that the whole estate should get vested at once in 
the grantee,’ The principle is also recognised by a decision of a 
Full Bench of this Court in Madohrsiore Sarma Roy wv. Hari 
Nath Sarma (6), but a conclusion is drawn from it by which I 
conceive that we are bound, and which, in my opinion, carries 
the matter very much further. In that case, a widow sold toa 
stranger a share in a taluk, which I understand to have been 
treated as the whole of the property inherited by her from her 
deceased busband. The reversioner then executed a separate 
document in which he assented to the conveyance by the widow, 
and covenanted for himself and his heirs that he would not lay 
claim to the property at any future time. The reversioner then 
predeceased the widow, and on her death, the person who 


(1) (1898) T. R, 25 1. A. 193, 3. L. R. 21 All. 71. 

(2; (1907) 1. L. BR. 80 All. 1, 12 C. W N.74, 

(3) (1874) 22 W, R. 893, (5) (1891) I, L. R. 19 Cale.:9n8. 
(4) (1856) I Boulnois 120 (128), (6) (1884) T, L. B. 10 Cale. 1102, 
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-succeeded to the property was one who was not bound by the 
covenant of the previous reversioner. On these facts, Garth 
C. J., after referring to the principle of relinquishment, points 
out that it frequently happens“ that a widow, who is anxious to 
turn her husband's estate into money, may arrange with the 
next heir of her husband for the time being, to alienate the 
estate to some third persou for their mutual benefit. They may 
both share in the profits of such a transaction," and thus the 
person, who would be the next male heir to the deceased husband 
at the time of the widow’s death, is deprived of his rights. He 
then goes on, “ But if it is once established, as a matter of law, 
that a widow may. relinquish her estate in favour of her 
husband's heir for the time being, it seems impossible to prevent 
any alienation, which the widow and the husband may thus 
agree to make." After quoting authorities, he goes on: “ To 
allow the widow to relinquish her estate to the next male heir 
of her husband, is one thing, but to allow her tosell the whole 
inheritance, without any legal necessity, merely with the consent 
ofthe next male heir, so as to bar the rights of other heirs 
of her husband, in the future, is another thing." He then 
concludes, on authority and on grounds of practical convenience, 
that it is impossible to hold that the widow may not sell the 
estate in the way described. Mitter J., after pointing out that a 
widow can relinquish the whole of her estate to the next heir, 
adds" But if the widow is competent to relinquish her estate 
tothe next male heir of her husband, it follows, as logical 
consequence, that she can alienate it, merely with his consent, 


without any legal necessity " referring to the decision in Mount . 


Kishen Geer v. Busgeet Roy (1), to show that the one proposition 
follows as a logical consequence of the other. 

This decision is based on the principle of relinquishment, 
though that principle is not distinguished from or contrasted 
with the principle of consent being evidence ofthe propriety 
of the-alienation, and, as I understand the matter, a sale by the 
widow with the consent of the reversioner is held, on authority 
and for purposes of practical convenience, to be equivalent to 
‘a relinquishment by the widow in favour of the reversioner, and 
a conveyance by him. i 

. The difference between. a sale by the widow with the consert 
of the reversioner, and a sale by the reversioner after a relin- 
quishment by the widow may be, to some extent, a matter of 


(1) (1870) 14 W. R. 879. 
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form, a view to which the Judges who decided Mohunt Kissen 
Geer v. Busgeet Roy (1), seem to have inclined ; but, Garth C. J. 
expressly contemplates a case in which the sale is not only formally, 
but actually by the widow, because he supposes it to be made 
for the common benefit of the widow and the reversioner, and 
that they share in the profits of the transaction. A sale by which 
the widow received the price of her husband’s property does not 
seem to be a relinquishment, as that term is used in earlier cases 
and in the later case of Bekari Lal v. Madho Lal (2), but, then, 
I read this case as extending the meaning of relinquishment, 
so as to make it indistinguishable, as far as I am concerned, from 
alienation, and I find nothing in the later cases in the Privy 
Council overruling this construction. Personally, I am fortified 
in this view by finding that Banerjee J. in Hem Chnnder San- 
yal v. Sarnamoyt Debi (3), acquiesced in the decision in Nabo- 
kishore v. Hari Nath (4), however unwillingly he may have done 
80,and we are as much bound by it as he was. On my view of 
the effect of the decision in this case, a difficulty arises asto 
whether the decision covers an alienation of a part as well as of 
the whole. In its terms, it seems not so ; but, in principle, there 
is no reason why it should not, and the Court, in Hem Chunder 
Sanyal v. Sarnomoyt (3),seems to have thought it did: on the 
the other hand, the decision in Bekari Lal v. Madho Lal (2), 
which was given after JVabokishore v. Hart Nath (4), though it 
does not notice it, and before Hem Chunder Sanyal v. Sarno- 
moyt (3), is unmistakably clear as to the necessity for a relinquish- 
ment being of the whole property. 

Under these circumstances, I consider that the decision in 
Naboktshore v. Hart Nath (4), makes a sale, by a Hindu widow 
ofall her interests in the property that she has inherited from 
her husband, competent to pass an absolute title to the trans- 
feree, ifit is made with the consent ofthe then heirs of her 
husband, and it has not been suggested in this case that a mort- 
gage isto be distinguished in this respect from a sale. How far 
this rule may extend,it is not necessary to consider exactly on 
the present occasion, though I think it may safely be said that it 
might lead us out.of sight of our starting point in Hindu law. 
But I do not think we are bound to apply the rule in question to 
a case where, asin the one before us, only a portion of the pro- 
perty in which the widow is interested is affected by her action. 


(1) (1870) 14 W. RB. 879, (8) (1894) I. L. R. 22 Qalc. 854. 
(2) (1891) I. L, B, 19 Calo. 236. (4) (1884) I. L. B. 10 Calc, 1103, 
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In Bajrangi Singh v. Manokarnika (1), where the law laid down 
in NVaboksshore v. Hari Nath (2), seems to be approved of, the 


widow executed successive transfers of all the property she inheri- 


ted from her husband ; she then died, and subsequently persons, 
who, in view of the judgment of the Privy Council must be taken to 
represent the reversioners at the time, ratified the widow’s altena- 
tions. If we take this case to be decided on the theory of relin- 
quishment as well as on that of necessity being presumed from 
consent, which, I think, we must, the ratification applies at least 
to a complete alienation, and the case is, therefore, no authority 
for extending the rule laid down in Nadoktshore v. Hari Nath (2), 
toan alienation of a part. This follows from a consideration of 
the facts of the case; but itis also to be observed that their 
Lordships do not consider that they are laying down any new 
principle, and express themselves as being " unwilling to extend 
the widow!s power of alienation beyond its present limits." 

I, therefore, concur in the answer to the question before us 
suggosted-by the Chief Justice. 


-Mookerjee J.— The question referred for decision to the 
Full Bench has been formulated as follows : 


" Is the alienation, by way of mortgage, by a Hindu widow, 
ofa portion of the estate of her husband, without any proved 
legal necessity but with the consent of the next reversioner for 
the time being, valid and binding on the actual reversioner who 
is not the heir of the consenting reversioner ?" 

The texts relevant for the determination of this question 


are those of Katyayana, Vyasa and Narada quoted by Jimutava- 


hana in the Dayabhaga, Chap. XI, section 1, paras. 56, 60, 64: 


“Let the childless widow, preserving unsullied the bed of her 


lord and abiding with her venerable protector, enjoy with modera- 
tion the property until her death. After her, let the heirs 
take it." (Katyayana.) 

* For women, the heritage of their husband is pronounced 


applicable to use. Let not women on any account make waste 
of their husband's wealth." (Mahabharata.) 


"When the husband is deceased, his kin are the 
guardians of his childless widow. In the disposal of the 
property and care of herself, as well as in her maintenance, 
they have full power. But, if the husband’s family be extinct or 
contain no male or be helpless, the kin of her own father are the 


(1) (1907) I L, R. 80 All. 1, (2) (1884) I, L, R, 10 Calo, 1102. 
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guardians of the widow, if there be no relations of her husband 
within the degree of a Sapinda.” (Narada.) 

From these texts, Jimutavahana draws the inference that it 
is competent to the widow to enjoy the estate for life, which goes, 
upon the termination of her interest, to the heirs of her husband ; 
it is also competent to her to make a gift or sale for the obsequies 
of her husband and for other religious and charitable purposes ; 
she may, also, in case of necessity, mortgage the property or sell 
or otherwise alienate it, We have consequently the principle that 
a widow can alienate the corpus of the property inherited by her 
for purposes of necessity ; she can sell it, or mortgage it, and, in 


. certain cases, she can even make a gift of a reasonable portion 


of it: Collector of Masuisbatam v. Cavaly Vencata (1). Upon this 
fundamental principle, has been engrafted, by judicial decisions, 
the equitable doctrine that a transferee is protected, if he proves 
that he made proper and bona fide enquiries as to the actual exis- 
tence ofsuch alleged necessity and did all that was reasonable 
to satisfy himself as to the existence of such necessity: Amar- 
nath v. Achan Kuar (2), Bhagbat Dayal v. Debt Dayal (3), 
funoomanpersaud v. Babooee (4). It is, therefore, firmly settled 
that a widow takes only a restricted estate in the property of her 
husband, and, that, at her death, it passes to the heirs of her 
husband, except as to such portion as may have been alienated by 
her for legal necessity: KasA: Nath v. Hara Suridari (5) ; and it 
is beyond controversy that, upon this point, there is no difference 
between the Dayabhaga and the Mitakshara Schools of Hindu 
Law: Keerut v. Koolahul (6) Collector of Mastitbatam v. Cavaly 
Vencata (7) Thakoor Deyhee v. Rat Balik Ram (8) Bhugwandeen 
v. Myna Baee (9). 

The question next arises, whether, apart from legal necessity, 
a widow is competent to alienate the corpus of the property 
inherited by her, with the consent ofthe then next reversioners, 
so as to bind the person who turns out to be the actual rever- 
sioner at the time of her death. This question was answered in 
the affirmative by the Bengal Sudder Court in Hemchund v. Tara 
Munnee (10), Gocul Chund v. Rajranee (11), Byya Dibeh v. 


(1) (1861) 8 M. I. A, 529 (650), 9 W. R. P. C. 61. 
(2) 1892) L, R. 19 L A, 198, L L B. 14 AlL 420. 
(3) (1908) L. B. 36 I. A. 48, T. L B. 86 Oalo. 420. 


(4) (1866) 6 M. I. A. 393, 18 W, B, 81 Note. 
(6) (1828) Olarke R. 91, V. Darp. 99. l 
(6) (1838) 2 M. I. A. 881, 6 W. B, P. C. 181, 
(7) (1861) 8 M. I, A, 629. 


(8) (1866) ILM I A. 139, 10 W. R. P, C. 3. 
(9) (1867) 11 M. I A487, 9 W. B, P. O. 
(10) (1811) 1 Mac, Rel, Bep. 481, (11) (1816) 2 Mao, Bel, Rep, 213, 
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Unfoorna (1) and Bindrabun Chund v, Bishe Chund (2). The CIVIL, 

reason for this conclusion does not appear to have been clearly 1918, 

form ] . . . . ae Martii 
ulated, even if appreciated, in the earlier decisions. But Debi Prasad 


reference is made in more than one place to the fact that, 
according to the text of Narada, the relations of the husband are "un 
the natural guardians of the widow, and they are not likely to Mookerjee, J. 
consent to an alienation unless there is justifying necessity for it. i 
In a very early case, however, Mohun Lal vw. Ranee 
Stroomunnee (3), the question was pointedly raised as to 
who were the relations of the husband whose consent 
was essential to validate the alienation by the widow. It was 
ruled that an alienation by the widow to be valid must bear the 
assent of the next heirs and the paternal kindred of her husband, 
and the same view was affirmed in  Aoopchurn v. Anund- 
lal (4). The point arose for consideration before the Judicial 
Committee in Srimuty Dibeah v. Koond Luta (5), but was not 
~_ decided, though their Lordships referred without disapproval to 
Mohun Lal v. Ranee Stroomunnee (3), the decision wherein was 
stated to have been * founded expressly on the ground that the 
deed then in question was executed without the concurrence of 
the descendants in the male line, who, though they were not 
heirs, were guardians or protectors of the widow.” A similar 
view was accepted by the Bengal Sudder Court in Hafizunnisah 
— y, Radha Binod (6); see also Nundkomar v. Rajindur (7) and 
Bhuwan v. Solukhan (8). This view, however, was repudiated 
by the Supreme Court in a case decided shortly after, Fadomoney 
v. Sarodaprosono (9), in which it was ruled that the reversioners, 
whose consent was necessary to validate an alienation by the 
widow, consisted of that class of persons only, who would imme- 
diately succeed to the estate if the widow’s interest was deter- 
mined, and did not include that wider class of persons who might 
by possibility become heirs on the happening of that event. Sir 
Charles Jackson, J. observed that where the widow's conveyance 
is executed with the consent of all the nearest heirs living at 
the time of conveyance, and there are no other heirs of preferable 
or equal degree living at the decease of the widow, the whole 
estate in possession and the reversion has been sufficiently 
represented for the purpose of such conveyance, and the conveyance 


" 
Golap Bhagat. 


i1) (1806) 1 Mac. Sel, Rep. 216. (3) (1812) 2 Mac. Sel Bep. 40, 
(2) (1826) 4 Mao, Sel. Rep. 180. (4) (1812) 2 Mac. Sel. Rep. 46. 
(5) (1847; 4 M. I. A. ?02 ; 7 W. B, P,O 44, 

(6) (1866) Beng. 3. D. A. B. 595, (8) (1811) 1 Mac. Sel, Bep. 481, 
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itself is valid. The learned Judge referred to the note of 
Mr. Colebrooke to the case of Mahoda v. Kuleant (1) to the 
effect that a" widow’s gift of the estate to the next heir is good 
in law, as such a gift is a mere relinquishment of her temporary 
interest in favour of the next heir; it may, however, happen 
that the person who would have been entitled to take the 
inheritance at her decease, might be different from the one 
whe obtained it under gift or relinquishment to, him as presump- 
tive heir, and if the title of that person be either, preferable ot 
equal, it may invalidate such gift in whole or in part." Here 
we see the origin of what may be called the relinquishment 
theory, first formulated by Mr. Colebrooke, and applied, possibly 
unconsciously, in the cases of Aryya v. Unpoorna (2) Collychund v. 
Moore, (3) and Ramdhon v. Panchanan (4). Sir James Colvile C. J. 
in the same case, Fadomoney v. Sarodaprosono (5), expressly adopts 
the relinquishment theory as consistent with the letter and spirit 
of Hindu Law. He first describes the nature of the estate of a 
Hindu widow in the words of Lord Gifford in Cosstuath v. Hara- 
sundari (6), and accepts the vfew of the true position of a rever- 
sioner as defined by Sir Lawrence Peel in Oojtslmoney v. Sagor- 
money (7) and Hurrydoss v. Rungunmoney (8). The learned 
Chief Justice then points out that the policy of the Hindu Law 
is not to keep the estate as long as possible inalienable and 
subject to a species of entail in favour of persons unascertained, 
butto prevent the alienation of family property from taking 
place, either by operation of law in favour of the widow’s natural 
heirs who would generally be other than the heirs of her husband, 
ot in favour of strangers by the gift or other disposition of the 
widow. Reference is made in support of this view to the Daya- 
bhaga of Jimutavahana Chapter XI, section 1, paras. 63 and 64. 
As a matter of fact, the theory of relinquishment is foreshadowed, 
in the Dayabhaga, Chapter XI, section I, para. $9 where 
Jimutavahana lays down that the persons, who would be the next 
heirs on failure of prior claimants, succeed to the residue of the. 
estate remaining after her use ofit, upon the demise of the 
widow in whom the succession had vested, in the same manner 
as they would have succeeded if the widow's right had never 
taken effect. The words used by Jimutavahana sreatfeataar: 


qat sayanan wi ay: ("if her right ceases 
(D (1808) 1 Mac. Sel. Rep. 82. (5) (1856) 1 Bulnois 120. 
(2) (1806) J Mac. Bel. Rep. 214. (61 (1826) Calrke R. and O. 9L 
(8) (1887; Fulton 73. (7) (1850) 1 Taylor and Bell, 870. 


(4) (1858) Beng. 8. D. A R, 641, (8, (1851) 2 Taylor and Bell. 279. 
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or never takes effect ") are comprehensive enough to include, not 
merely the case ofthe death of the widow, but all cases where 
her right ceases ; in other words, the reversioners take the estate, 
not merely when the widow dies but also when her title is extin- 
guished, for instence by renunciation, remarriage or the like. It 
ig plain, therefore, that in 1856 two principles were recognised by 
our Courts ; according to one principle, an alienation by a widow, 
made with the consent of all the possible heirs of her husband, 
was held operative, because the consent of persons who were 
the guardians of the widow and who were, as the next possible 
takers of the estate, most deeply interested in its preservation, 
indicated the propriety of the transaction; Kalee Mohun v. 
Dhununjoy (1) Madhub Chunder v. Gobind Chunder (2) ; accord- 
ing to the other principle, an alienation by a widow, made with 
the consent of the entire body of the immediate reversioners, 
was held operative, because between the widow and the rever- 
sioners the entire estate was represented, inasmuch as the widow 
might relinquish her estate in favour of the reversioners and 
create in them a present indefeasible interest. These two doc- 
trines, as is plain from an examination of the texts and from the 
history ofthe judicial decisions on the subject, were entirely 
distinct in their inception and development. But as an examina- 
tion of the cases shows, the distinction was subsequently over- 


- looked, and the indiscriminate application of the two principles 


bas caused much embarrassment. 

In so far as the consent theory is concerned, it is plainly 
indicated by Turner L. J. in Collector of Masulipatam v. Cavaly 
Vencata (3) in the following passage : 

"It may be taken as established that an alienation by her 
(the widow) which would not be otherwise legitimate, may 
become so if made with the consent of her husband's kindred. 
But it surely is not the necessary or logical consequence of this 
Jatter proposition that, in the absence of collateral heirs to the 
husband or on their failure, the fetter on the widow’s power of 
alienation altogether drops. The exception tn favour of alienation 
with consent may be due to a presumption of law that, where that 
consent 15 given, the purpose for which the alienation ts made must 
be proper.” 

The same view is emphasised by Sir James Colvile in Ray 
Lubhee v. Gokool Chunder (4) : 


11)" (1868) 6 W. R. 61. (2) (1888, 9 W, R 360. 

(3).(1881)) R M. L A. 529 1581.) 

(4):(1869; 13 M, I, A, 209 (228), I2 W, B, P. O. 47, 8 B. L. B, P.O, 67, 
‘ : 
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‘Their Lordships do not mean to impugn those authorities 
which Jay down that a transaction of this kind may become valid 
by the consent of the husband's kindred, but the kindred in such 
case must generally be understood to be all those who are likely 
to be interested in disputing the transaction. At ‘all events, 
there should be such a concurrence of the members of the family 
as suffices to raise a presumption that the transaction was a fair 
one and one justified by Hindu Law. That it can bea presump- 
tion of law in the sense of praesumptio juris et de juré) their 
Lordships do not think. It is no doubt an element to be taken 
into consideration and deserving of considerable weight in the 
-estimation of all the evidence of the transaction." 

Again, in Sham Sundar Laly. Achhan Kunwar (1), Lord 
Davey gives expression to the theory that consent of reversioners 
merely affords proof ofthe propriety of the trausaction, in the 
following terms : 

‘At the date of the bond of 1877, Hulas Kuar, as the heir of 
Khairati Lal, was the owner of his estate, but with a restricted 
power of alienation. Achhan Kuar was next in succession, and, 
would, if she survived her mother, become her father’s heir, and | 
take the estate subject to the same restriction, Enayet Singh 
was one of the two male heirs next in succession to the restricted 
estate, who would be full owners in the event of their surviving 
their grand-mother and mother. Enayet was moreover a minor, 
At the date of the bond of 1881, Achhan Kuar was owner of 
the property for a daughter's estate with restricted power of 
alienation and Enyat Singh was one of the heirs apparent. At 
both dates, Enyat Singh was living in his father's house and 
dependent upon him. In 1877 neither Achhan Kuar nor Enyat 
Singh, even if he had been of age, could by Hindu Law make a 
disposition of or bind their expectant interests, nor does the 
deed apply to any but rights in possession ; and in 1881 Enyat 
Singh was equally incompetent to do so, though the deed pur- 
ports to bind future rights. To give validity to the bonds as 
against the estate of Khairati Lal, the plaintiffs and appellants 
must show that there was legal necessity for raising the money 
by a charge on Khairati’s estate, or, at least, that in advancing ' 
their money the creditors gave credit on reasonable grounds to 
representations that the money was wanted for such necessity. 
It is not a case in which all the kindred of Khairati have 
assented or could assent to the bonds, or either of them, and the 

(1j (1898) L. R. 28 I A 183 (I89) ; L L R. 21 All 71. 
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circumstances are not such as, Tn the opinion of their Lordships, 
fo ratse any presumption from such concurrence as there was of 
Achhan Kuar and Enyat Singh in the first bond, or of Enyat 
Singh in the second bond, that the transaction was a fair one or 
one justified by Hindu Law. In order to ratse such a presumption, 

the consent of the deceasea's kindred to his widow's or daughter's 

altenafion must be shown to be given with a knowledge of the effect 

of what they were doing and an intelligent intention to consent to 

suck effect. 

On the other hand, therelinquishment theory was clearly 
explained by Lord Morris in the case of Bekari Lal v. Madho 
Lal (1), in the following terms : 

“ At the time of the execution of the e&rarnama, Madho Lal 
was not born, sothat the plaintiff was then the apparent rever- 
sionary heir, subject to the life estate of his grandmother Lacho 
Dai. Lt may be accepted that, according to Hindu Law, the widow 
can accelerate the estate of the heir by conveying absolutely and 
destroying her life estate. It was essentially necessary to withdraw 
her own dife estate, so that the whole estate should get vested 
at once in the grantee. The necessity of the removal of the obstacle’ 


Of the life estate 1s a practical check on the frequency of such 


conveyances.” 
The two doctrines, thus formulated and applied, came up for 


examination by their Lordships of the’ Judicial Committee in 
Bajrangi Singh v. Manokarnitka (2), and it is remarkable that 
neither theory was expressly repudiated or approved, though 


detailed reference was made to judicial decisions in which either ` 


the one orthe other principle had found acceptance. Under 
these circumstances, I think, the inference may legitimately be 
drawn from the decision of their Lordships fn Bajrangr v. Mano- 
karntka (2), that both the doctrines are well founded on principle; 
the only question is, what are the limitations and qualifications, 
if any, subject to which each of these doctrines has to be applied. 
If the widow has alienated the whole of the estate of her husband 
with the consent of some only of the immediate reversioners, or, 


if she has alienated a part only of the estate of her husband with ` 
the consent of all the immediate reversioners, or, again, if she has ` 


alienated part of the estate of her husband with the consent of 
some only of the immediate reversioners, the consent merely 


(1) (1891) L. B. 19 1. A, 80, I. I, B, 19 Calo, 286, 
(8) (1907) L. R. 85 T. A, 1; T. D. B, 80 All, 1, 
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furnishes evidence of the propriety of the transaction. or of the 
fact that the transferee has taken after due enquiry as to the 
existence of legal necessity. The presumption, which thus 
arises from the consent of the reversioners, is not conclusive’ and 
is rebuttable ; but, plainly, there is no room for the application 
of the relinquishment theory. In each of these _ cases, 


either the widow does not absolutely convey and destroy 


her limited estate or she does not accelerate the estate of 


the entire body of immediate  reversioners. On the other. 


hand, if the widow transfers the entire estate of her husband 
with the consent of the whole body of immediate reversioners, 
the relinquishment theory becomes forthwith applicable ; 
the position is precisely the same as if the widow had withdrawn, 
completely and in its entirety, her own qualified estate and the 
whole estate had vested at once in the entire body of immediate 
reyersioners, who, upon this acceleration of their estate, had 
conveyed an absolute interest to the transferee. The distinction 
between. the two classes of cases is fundamental and well marked, 
and if it is borne in mind, we can appreciate without difficulty 
why Sir Andrew Scoble observes in Bajrangi Singh v. Mano- 


Aarmika (1), that ordinarily the consent of the whole body of - 


persons constituting the next reversioners should be obtained, 
as laid down in Radha Shyam v. Foy Ram (2), but that there 
may be cases in which special circumstances may render the 
strict enforcement of this rule impossible. This view is 
consistent only with the doctrine that consent of reversioners, 
in certain classes of cases, as already explained, merely furnishes 
presumptive evidence of the propriety of the transaction ; from 
this standpoint, the rule laid down in amphal Rat v. 
Tulak Kuari (3), cannot be sustained. On the other hand, the 
class of cases to which the relinquishment theory is applicable, 
is easily defined; they are cases in which two elements are 
present, namely, first a transfer by the widow of the entire 
inheritance in her hands, and, secondly, the consent of the entire 
body of persons who would be entitled to succeed upon the 
extinction of the qualified estate of the widow. This view, I 
venture to think, does not really militate against the decision 
of the Full Bench in Nobokrshore v. Harz Nath (4). Sir Richard 


Garth clearly contemplated a case in which the analogy of' 


(1) (1907) L. R. 85 T, A. 1 (16), I, L. B, 30 All. 1. 
(2) (1890) I, L. B. 17 Calo, 896. — T 
(3) (1883) 1. L. B. 6 All, 116. . . (4) (1884) I. L, E, 10 Calo: 1102, 
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relinquishment of her estate by the widow could be applied; 
he speaks explicitly of the death of the widow or ofthe renun- 
ciation of the world by her or of some act by her which might 
in the eye of law justify the inference that she was civilly dead. 
The learned Chief Justice also refers to the contingency of a 
disclaimer by her at the time of the death of her husband. In 
each of these instances, her interest in the entire estate left by 


‘her husband would be withdrawn from her and become vested 


in the then immediate reversioners. Mr Justice Romes Chunder 
Mitter is equally explicit on the point. He plainly contemplated 
a relinquishment of the entire estate by the widow in favour of 
the then next male heir of her husband. I am not unmindful that 
Mr Justice Banerjee, who, when at the Bar, sucessfully argued 
the case of Nobokishore v. Hart Nath (1) on behalf of the 
respondent, stated in the case of Hem Chunder v. Sarnamoyt (2), 
that the principle of the Full Bench decision is applicable to 


transfers of part of the estate as of the whole, and this was 


subsequently accepted without question in Pulin Chatidra v. Bolat 
Mandal (3). An examination of the record, however, in the case of 
ANobokishore v. Hart Nath (1) does not confirm the view taken by 
Mr. Justice Banerjee ; on the other hand, so far as I can gather, 
the alienation in controversy covered the entire estate and was 
made with the consent of the entire body of immediate rever- 
sioners. The two points which were considered by the Full 
Bench were in essence these, namely, frst, whether a transfer by 
the widow with the consent of the immediate reversioner could 
be treated as equivalent to a transfer by the widow to the rever- 
sioner followed by a trausfer by the latter to the alienee, and, 
secondly, whether a transfer by the widow to the immediate rever- 
sioner stood on the same footing as a real relinquishment by her, 
Upon the first point, it was ruled, in consonance with previous 
decisions, Shama Soonduree v. Shurut Chunder (4), Mohunt 
v. Busgeet (5), Gunga Pershad v. Shumbhoonath (6), Muddoosoodun 
v. Mohenderlall (7), that the question was one of form rather than 


of substance, and, that, consequently, a conveyance bythe widow 


with the assent of the immediate reversioner might be deemed to 
operate precisely in the same manner as two conveyances, one by 


QY (1884) I. L. B. 10 Cale, 1103, (2) (1894) I. L. B. 29 Calo, 8k. 
. (8) (1908) I. L. B. 35 Calc, 939, 8 O. L. J. 280, 12 0. W; N. 837. 

(4) (1867) 8 W. B. 500. (8) (1874) 92 W. B. 893. 

(5) (1870) 14 W, B. 379. (7) (1859) 2 Boulnois 40, 
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Civit. the widow to the reversioner and the other by the-reversioner 
1913. tothe transferee. Upon the second point, Sir Richard Garth 

De ji Pres ad was inclined to take the view that a sale of the whole inheritance 
4 l by the widow to the immediate reversioner did not stand on the 
Galap Bhagat, same footing asa real relinquishment by her, and, apparently, 
Mookerjea, J. Mr, Justice Pigot was of the same opinion ; but, in view of a 


series of prior decisions of this Court [Aag Bullabh v. Oomesh (1), 
Zrslochun v. Umesh (2)], they acceded to the contention that a 
transfer of the whole inheritauce to the next male heir might be 
treated as a reliaquishment by her in his favour. If the matter 
were res integra, I would, without hesitation, adopt the view that 
a sale by the widow of the entire inheritance to the then imme- 
diate reversioner does not possess the characteristics of a real 
relinquishment by her, as contemplated by Hindu Lawgivers, A 
widow, who trausfers the property for a consideration or retains 
an interest in the purchase money, cannot, by any stretch of 
language, be deemed to have relinquished her interest in the 
estate of her husband ; the estate, by her action, has in essence. 
only undergone a transformation, and the immovable property 
has been converted into money which may be shuffled out of 
sight as land never can be. But, if this strict view was not 
acceptable in 1884 on the ground of stare dectsts, much less can 
it be pressed now; I do not, therefore, rest my conclusions on 
this the strictly logical view of the matter, specially in 
view of the fact that if the reiloquishment theory is 
restricted in application only to cases where there is. a real 
relinquishment, that is, a real abandonment by the widow 
of her interest, the stringency of the rule may be evaded in prac- 
tice by the execution ofa formal deed of relinquishment and a 
secret payment of consideration to the widow or a separate agree- 
ment to pay her maintenance allowance for life. I assume, conse- 
quently, as Sir Richard Garth did, that when a widow sells the 
entire inheritance to the immediate reversioner, she relinquishes 
her estate in his favour; this view was in substance adopted by 
Lord Morris in Bekari Lal v. Madho Lai (3) when he stated that 
according to Hindu Law the widow can accelerate the estate of 
the heir by conveying absolutely and destroying her life estate. 
Beyond this proposition—based, as we have seen, on somewhat 
questionable grounds—we need not go, and, as I read the judg- 
ments in NVobokishore v. Hart Nath (4), we are not required to go 


(1) (1878) 1. L. R. 6 Calo. 44. (81 (1891) L, R. 19 I. A. 80 (82.) 
(3) (1880) 7 C. U. I. 571. (4) (1884) T. L. B: 10 Cats 110g. 
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even by that Full Bench decision. The principle of that decision 
is applicable, only when the transfer by the widow is of her 
„entire Interest in the estate inherited by her from her husband 
aud is made with the consent ofthe whole body of immediate 
reversioners ; an extension of that principle to cases where either 
of these elements is absent, is not warranted by the language 
used by the learned Judges, nor can it be deemed a logical 
development of the principle acknowledged by them as the 
foundation of their decision. 

Upon an examination, then, ofthe texts and judicial deci- 
sions applicable to this matter, and upon a review of the princi- 
ples which underlie them, the following propositions appear to 
be deducible : 


I. When a Hindu widow has alienated, in whole or in part, 
the estate inherited by her from her husband, the transferee can 
establish a good title as against the reversionary heir after her 
death, if he proves that the alienation was made by her for pur- 
poses of legal necessity. 


2, When a Hiadu widow has alienated, in whole or in part, 
the estate inherited by her from her husband, the transferee can 
establish a good title as against the reversionary heir after her 
death, if he proves that he made proper and dona fide enquiry as 
tothe actual existence of legal necessity and did all that was 
reasonable to satisfy himself as to the existence of such necessity, 


3. When a Hindu widow has alienated, in whole or in part, 
the estate inherited by her from her husband, with the consent 
of the reversionary heirs, such consent may raise the presump- 
tion that tbe transfer was for legal necessity or that the transferee 
had made proper and dona fide enquiries and had satisfied himself 
as to the existence of such necessity. The guantum of consent 
necessary to raise this presumption depends upon the facts of 
each particular case, and, in all cases, the presumption raised by 
such concurrence on the part of the reversioners is rebuttable. 


4. When a Hindu widow has alienated her entire interest 
in the estate inherited by her from her husband with the consent 
of the whole body of persons entitled to succeed as immediate 
reversionary heirs, the transferee acquires a good title as against 
the actual reversionary heir at the time of her death. 

In view of this exposition of the law, I hold, in entire con- 
currence with the learned Chief Justice, that the question 
referred to the Full Bench should be answered as follows : 
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When an alienation by way of mortgage has been effected by 
a Hindu widow in respect ofa portion of the estate of her hus- 
band, with the consent of the next reversioner for the time being, 
such consent may raise a presumption that the transaction was 
for legal necessity or that the mortgagee had acted therein after 
proper and dona fide enquiry and had satisfied himself as to the 


. existence of such necessity ; but this presumption, when it arises, 


is rebuttable, and it is open to the actual reversioner to establish 
that there wasin fact no legal necessity and that there had been 
no proper and dona fide enquiry by the mortgagee. 


Holmwood J.—I agree with my Lord. The facts of this 
case and many similar cases which come before the Courts, cledrly 
show that the consent of the next reversioners for the time being 


: must be hedged in with safeguards, if there is to be any limit to 


the widow's powers of alienation. 


A spendthrift young man who happens to be the next 
reversioner at the time of the alienation induces the widow to 
raise money on mortgage for his benefit, to be spent by him on 
his own immoral or wasteful purposes. The only legal principle 
upon which such a condition of things could be justified is that the 
widow has entirely relinquished the estate to the next rever- 
sioner, so as to cast on him the whole responsibility for the waste 
ofthe ancestral property. -In the absence of such relinquish- 
ment, there must be such a consent by the nearest reversioner 


„as to raise a presumption that the transaction wasa fair one and 


one justified by Hindu Law. Such a presumption can only arise 


. with reference to the circumstances of each case. 


It is unnecessary to refer to those cases which have been 
dealt with inthe judgment delivered by my Lord, where legal 


‘necessity is proved or presumed from facts. If the question is 


answered in the way my Lord the Chief Justice proposes to 
answer it, it seems to me that all difficulties will be met, and a 
salutary check will be put on the extension of the widow's 
powers of alienation, which is deprecated by the Lordships of 
the Judicial Committee in their latest decision. 

ALT. M. Case returned to the Division Bench. 


You. XVII] - HIGH COURT, 
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Before Sir Lawrence Fenkins, K. C.J. E, Chief Fustice, 
and Mr. Fustice Mullick, 


CHHATRAPUT SINGH DUGAR 


v 


KHARAG SINGH LACHMIRAM AND OTHERS." 


Prity Council — Application for leare to appeal—Application to be adjudged 
insolcent, dismissal of— Letters Patent for the High Court of Judicature 
at Fort William in Bengal (1805), ci. 89—Ciril Procedure Code 
(Aot V of 1908), Sec. 109 and 108, ol, (0)-—Conourrent findings of fact— 
Appeal, dismissal of, under O XLI, R. 11 of Code of Ciril Procedure 
(Act V of 1908 )— Fit case for appeal—Prorincial Insolrenoy Act (ILI 
of 1907 ), Secs. 15, 40, 47. 

An appeal against an order dismissing a petition praying to be adjudged 
an insolvent, lies to His Majesty in Council under clause 89 of the Letters 
Patent and section 109 of the Code of Oivil Procedure. 

The Provincial Insolvenoy Act does not interfere with any right of appeal 
to His Majesty in Council that might otherwise exist. 

An application was made under tbe Provincial Insolvency Act praying to 
be adjudged an insolvent. The District Judge dismissed the petition and held 
that there had been an abuse of the process of the Court. There was no 





express decision as regards the abuse of the process by the High Oourton . 


appeal, the appeal to the High Oourt having been dismissed under Order XLI, 
B. 11 of the Code of Civil Procedure : 

Held, that there was no concurrent finding as to an abuse of the process 
of the Oourt, 


* 


Held also, that it was a case which could properly be certified to be a. 


fit one for appeal to His Majesty in Council, as there was a substantial question 
of law, tiz, whether it was within the competence of the District Judge to 
dismiss the application, having regard to the provisions of section 15 of the 
Provinoial Insolvency Aet, 

Application for leave to appeal to His Majesty in Council by 
the Petitioner under the Provincial Insolvency Act. 

Petition praying to be'adjudged an insolvent. 

One Chhatraput Singh Dugar filed an application for being 
declared an insolvent under section 5 of the Provincial Insol- 
vency Act in the Court of the District Judge of Mursidabad. It 
was stated in his petition that his debts amounted to about 
I2 lacs of rupees and that his.assets were about 5 lacs of rupees 
and that his properties were under attachment. 

Various creditors appeared to contest the matter and peti- 
tions of objections were filed by some of them. 

The application was dismissed by the first Court under 
section 15 of the Provincial Insolvency Act. Against that 


* Application for leave to Appeal to His Majesty in Council No, 28 of 19012. 
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order an appeal was preferred to the High Court. The 
appeal came on for hearing under O. XLI, R. 11 of the Code 
of Civil Procedure before Sir Cecil Brett, Knight, Judge, and 
Mr. Justice Sharfuddin. It was contended before their Lordships 
that the District Judge was wrong in dismissing the application 
under section 15 of the Provincial Insolvency Act, that the require- 
ments of section 6 of the said Act having been fulfilled, the order 
for adjudication ought to have been passed under section 16, and 
.that the question whether the debtor had or had not committed 
:acts of bad faith should be determined not at the preliminary 
‘stage but at the final stage, when after the order of adjudication 
an application was to be made for an order of discharge. Their 
Lordships dismissed the appeal under O. XLI, R. 11 of the Code 
of Civil Procedure. Thereupon the applicant applied for a review 
of the said order, but their Lordships rejected the application. 
The applicant thereupon applied for leave to appeal to His 
-Majesty in Council. 

The application came on for hearing on March 4, 1913, but 
a question being raised as to whether in view of the recent Privy 
Council decisions in Rangoon Botatoung Company v. Collector, 
Rangoon (1) and Special Officer Salsette v. Dasabhat (2), the High 
Court had the power to grant leave in a case under the Provin- 
cial Insolvency Act, the matter stood over for argument till 


"March rr. 
Dr, Rash Behary Ghose (with him Babus Hemendra Nath 


Sen and Sachitananda Gupta) for the Petitioner :—The proposed 
appeal involves a substantial question of law. Under the 
Provincial Insolvency Act, the Court was bound to make the 
order of adjudication, if the conditions laid down in section 6 
were complied with, as in fact they were. See sections 6, 12, 15, 
16 and 44. The point is now concluded by authority, both 
in this and in other High Courts. See FPreonath Roy v: 
Nibaran Chandra Sarkar (3), Sheik Samiruddin v. Srimati 
Kadumoyt Dasi (4), Uday Chand Matti v. Ram Kumar Khara (8), 
Kali Kumar Das v. Gopi Krishna Ray (6), Girwardhari v. Fai 
Narain (7), Feer Chetti v. Rangasawmi (8).* 


L 
(1) (1912) 1, L, R 40 Calc, 21; 16 C. L J, 245 ; 16 0. W. N 961. 
(2) (1818) 17: . W. N 421, 
(3) (1919) 15 O, L.-J. 681. 
(4) ()9'G) 120. L., T. 445 ; 15 O W.N 24t. 
' (5) (1810) 12 OC. E; J. 400; 15 0 W, N. 213. 
(8) (1911) 15 O. W. N. 990... 
. x0 1. L 8,382 All. 645; 7 All. L., J. 836. 
- (8y 1911) 22 M L J. 62 l l 
* [See also Abdul Razuk v, Basiruddin, (1911) 15 0. L. J. 457, and of, 
Golam Rahman v, Wahid Ali, (1912, 16 0. W. N. 868. These cases were riot 
cited,—Rep. ] 
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Red. 
As to what would amount to an “ abuse of the process of the Orvit, 
Court,” see Re Painter, Ex Parte Painter (1), I don't see where "1918. 


such abuse comes in here, for, as is pointed out in Preonath Roy ‘Ohbatrapu SEI sh 
v. Nibaran Chandra Sarkar (2) the adjudication ensures the 
equitable distribution of the assets for the benefit of the creditors, 
| Next, as to the question whether an appeal lies from an order 
ofthis Court passed on appeal under the Provincial Insolvency 
Act. Isubmit it does, either under the Civil Procedure Code or 
under clause 39 of the Letters Patent. The recent Privy Council 
case of Rangoon Botatoung Company Lid. v. The Collector, 
Rangoon (3) is distinguishable. Proceedings under the Land 
Acquisition Act are in the nature of arbitration proceedings, and 
the “award” of the District Judge would be prima facte final, 
were not an appeal expressly given by statute. The Act gives 
one appeal to the High Court, but no further. ) 

[C. J.—That case is quite distinguishable. The difficulty 
with regardto this case is, frs whether the provisions of the 
Civil Procedure Code dealing with appeals to the King in Council 
apply, and secondly, if those provisious do not apply, whether 
the Letters Patent apply. One must read the final words of 
clause 39. I suppose the reference there is to rules made by the 
Privy Council] - 

Yes. 

[C. J.—We have a wider power under the Letters Patent 
than under the Code ?] 

Yes: that was Sir Erle Richard's argument in the Special 
Officer, Salsette Building Sites v. Dasabhat Beganji Motiwala (4). 

Refers to Bombay Burmah Trading Corporation v. Dorabji 
C. Shroff (5). There the application for leave was against a 
judgment of a Division Court. 
.. [C. J.— Yes. One has to consider the effect of section 647 
of the old Code (corresponding to section r41 now).] z 

Tt would be a serious thing if no appeal were held to lie against 
an order of this Court under the Provincial Insolvency Act. In 
that view no appeal would lie also in cases under the Bengal 
Tenancy Act or the Probate and Administration Act or the 
Copyright Act or the Companies Act. 

[C. J.—Suppose a case falls within the language of the Vates 
Patent, but not within the Code. What is the position? Is the 


Patent controlled by the Code, so far as we are concerned ? ] 
és 3 (1896) 1 Q. B. 85. (9, qum 15 O. L. J. 631, 
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yiL, You would be free to exercise your powers under the Patent. 
1913, See the question. discussed at length by Markby J. in Jn. the 
matter of the petition of Feda Hossein (1). Your powers under 
clause 39 are larger than those conferred by the Code. There is 
no inconsistency. 
[C. J.—Unless we take it that the Code indicates the lines 
.on which we should proceed in deciding as to “fitness.” But 
apart from this, does it not really come within section 505, 
clause (c) ofthe old Code of which the language is nearly the 
same as that of clause 39? In the new Code the word “order” 
has been added in the corresponding section 109 (c). Can you 
not utilise the provisions of section 141? ] 

That was apparently the view taken in the Bombay case. 

[C. J.—Refers to Banari Parshad v. Kashi Krishna 
Naratn (2) and Mott Chand v. Ganga Prosad (3).| 
It was not suggested to Sir Erle Richards when he argued the 
matter in Zhe Spectal Officer v. Dasabhat (4) that the question 
of competency of appeal must and could be determined only 
by the provisions of the Code. 

[C. J.—But see Lord Davey’s remarks in Mot: Chana’s 
case (3).] 

His Lordship’s attention was probably not drawn to the 
Letters Patent. His remarks cannot be taken as laying down 
that. the question of appeal cannot be determined under the 


Letters Patent. 
If that view were taken, as I said, there would be no appeal, 


for instance, in cases under the Probate Act. 

[C. J.—But there the Code is made to be of more general 
application. Here, however, only certain specified portions of the 
Code are made applicable. 

That is also the case under the Bengal Tenancy Act. 

[C. J.—So faras the Actis an Act of the Government of 
India, there is no difficulty. But a difficulty might arise if the 
Act were one passed by the Bengal Council.] 

‘I submit the appeal is competent not only under the Code, 
but also under the Letters Patent. 

Babu Ram Charan Mazumdar, for one of the creditors 
Opposite Parties.—] contend frst that no appeal lies, and secondly, 

‘that this is nota fit case for appeal. As to the first point, see 


sections 46 and 47 of the Provincial Insolvency Act. Section 46 


(1) (1876) I, L. B, 1 Cale, 481, 

(2) (1901) L, B, 88 I, A, 11; I, D B. 23 All, 227, 
(8) (1902) L. B, 29 L à. 40 ; 1, Ia B. 84 Ally 174, ; 
(4) (1918) 17 0, W., N, 421, | " 
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is the only section inthe Act which provides for appeals, and as 
soon as the appeal to the High Court conferred by that section 
is preferred and heard, the force of that section is “ exhausted.” 

[Dr. Ghose.—] do not claim the right of appeal under the 
Insolvency Act.] 

Then, does the Code apply? Section 47 provides for the 
application of the provisions of the Code for certain specified 
purposes only. So long asthe trial of the proceeding in the 
first Court lasts, or the appeal in the High Court is pending, as the 
case may be, the Code is to apply, but no further. The Chapters 
ofthe Code dealing with appeals to His Majesty in Council are 
not made applicable to proceedings under the Insolvency Act. 
An appeal can be given only by statute. 

[C. J.—But here there has been a dismissal under Order 41, 
and there isan order. Now if you turn to section 109, it says 
‘an appeal lies against any decree or final order passed by the High 
Court. How can you say then there is no appeal ?] . 

That, I «venture to submit, assumes the question to be 
answered. 

[C. J.—You may say that section 647 (corresponding to 
section 141 now) does not apply to this stage. But section 109 
js quite general in its terms.] 

That provision applies only where it is made applicable, but 
section 47 of the Provincial Insolvency Act does not make it 
applicable, 

(C. J.—Section 47 only brings into existence the conditions 
which make an appeal to the Privy Council possible. Without that 
section, it might be, section 109. would not apply, as is the case, 
for example, with an award." An award is neither a decree nor 
an order, and so the conditions are not in existence which would 
make section 109 apply.] 

Section 109, being one ofthe sections of the Code, would 
apply only to a case where the whole Code is applicable. My 
argument is on the same lines as in the Rangoon case (1). The 
force of section 47 is exhausted with the hearing of the appeal 
provided for in that section. 

[C. J.—But in a case under the Land à Aegis Act, you do 
require a special power.] 

-But their Lordships’ decision was not based on the ground 
that the judgment of the High Court was an ' award" in a pro- 
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ceeding in the nature of arbitration, and so was final ; rather, 
they put iton the ground that as soon as there was the appeal 
to the High Court, the force of section 54 was exhausted, 
so that the Code did not apply further. In the Bombay case (1), 
no doubt, their Lordships thought that it was an ‘‘ award " and not 
a final decree or order. 

If section 109 is held to govern these proceedings, the pro- 
visions of section 47 would be rather superfluous. 

[C. J.—How would you distinguish the case of Bombay 
Burma Trading Co. v. Dorabj1 (2) ? There as a matter of fact the 
appeal did go to, and was disposed of by, the Privy Council.] 

So farasl am aware, there is no special provision in the 
Companies Act like section 47 of the Provincial Insolvency Act, 
making some specified portions of the Code applicable for some 
specified purposes. So also in the Probate Act. 

As regards my second contention, viz., that it is nota ' fit 
case, and does not involve any substantial question of law, I do 
not dispute the proposition of law contended for by Dr. Ghose. 
But I submit that the District Judge did not asa matter of fact 
decide any point arising under section 44, but only under sec- 
tion 15, namely the “right of the petitioner to present the peti- 
tion." That appears from the express terms of the order of 19th 
January 1911. He dismissed the petition because he thought 
there was “an abuse of the process of the Court." 

[C. J.—I am not sure about the meaning of that expression. 
But, first of all, to whose detriment would the adjudication be ?] 

Of the creditors. See Samsruddin v. Kadumoyt Dassi (3), 
where Mookerjee J. says that the Court might have dismissed 
the application as an abuse of the process of the Court, 

[C. J.—Mookerjee J. only says it is * possible."] 

See Halsbury’s Laws of England, Vol. II, p. 46. 

There were affidavits in this case— 

(C. J.—But they were not before this Court under order Al. 
This was a first appeal, but there was no adjudication on the 
facts.] | 
_ The High Court would be justified in accepting the finding 
of the District Judge. 

Babu Hemendra Nath Sen.—l argued the case under 
order 41. No facts were placed before the Court at the time. 
The sole question argued was the question of law.] 


(1) (1013) 17 O, W. N. 421, (2) (1903) T. L, B, 27 Bom, 418, 
(8) (1910) 12 C, L, J, 445 ; 15 O, W. N, 241, 
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Babus Rarihar Prasad Singh and Sarat Kumar Mitra, on 
behalf of other creditors, adopted the arguments of Babu Ram 
Chandra Mazumdar. 


Dr. Ghose, in reply. 
The judgment of the Court was delivered by 


Jenkins C. J.—This is an application for leave to appeal to 
His Majesty in Council. 

The applicant presented a petition under the Provincial 
Insolvency Act prayingto be adjudged an insolvent, but his 
petition was dismissed. From this order of dismissal an appeal 
was preferred to the High Court, but his appeal was dismissed 
under Order XLI, Rule rr. There was an application for 
review, but that was refused, and it is in these circumstances 
that the present application has been made for leave to appeal 
to His Majesty in Council. 

The first point we have to consider is whether an appeal 
lies, | 

The right of appeal from the High Court to the Privy 
Council rests on clause 39 of the Letters Patent, and this is 
elaborated in the Code of Civil Procedure. Section 109 of the 
Code provides that “ subject to such rules as may, from time to 
time, be made by His Majesty in Council regarding appeals from 
the Courts of British India, and to the provisions hereinafter 
contained, an appeal shall lie to His Majesty in Council (a) 
from any decree or final order passed on appeal by a High Court 
or by any other Court of final appellate jurisdiction ; (2) from 
any decree or final order passed by a High Court in the 
exercise of original civil jurisdiction ; and (c) from any decree or 
order, when the case, as hereinafter provided is certified to be 
a fit one for appeal to His Majesty in Council. 

Section 110 deals with cases mentioned in clauses (a) 
and (4) of section 109 and provides that in those cases the 
amount or value of the subject-matter must be as therein stated, 
and, where the decree or final order affirms the decision of the 
Court immediately below the Court passing such decree or final 
order, the appeal must involve some substantial question of 
law. 

The procedure is laid down in Order XLV, Rule 3 of 
the Code of Civil Procedure ; that order provides that " every 
petition shall state the grounds of appeal and pray for a certificate 
either that, as regards amount or value and nature, the case fulfils 
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the requirements of section 110, or that itis otherwise a fit one 
for appeal to His Majesty in Council." 

In the present case, we are told that the assets are expected 
to be five lacs or so, and the creditors represent an indebtedness 
very much in excess of that. This is accepted on both sides 
as substantially representing the actual state of affairs. 


It is said that we have no power to grant leave, because ne 
provision for appeal to the Privy Council is contained in the 
Insolvency Act, and it is urged that sections 46 and 47 of that 
Act, if anything, negative this right of appeal. But I do not 
so read the Insolvency Act. In my opinion, by that Act there was 
no intention to interfere with any right of appeal to the Privy 
Councilthat might otherwise exist, and this is a case which 
comes clearly within the provisions of the Letters Patent and of 
section 109 of the Code. The only question is whether this 
is a case which can properly be certified to be a ft one for 
appeal to His Majesty in Council. Zhe Bombay Burmah Trading 
Corporation Limited v. Dorabji (1). It bas been suggested 
before us on the part of the respondent that there has been 
an abuse of the process of the Court, and the learned Judge of the 
District Court so held. But there is no express decision by the 
High Court to that effect, because the appeal was dismissed under 
Order XLI, Rule 11, and, where this is done, the evidence is not 
considered but merely the judgment under appeal. More 
than that, we are assured by the learned pleader who appears 
for the applicant, and: who sought to have the appeal to the 
High Court admitted, that this is what actually occurred in this 
case. Therefore, it cannot be said that there is any concurrent 
finding that there was an abuse of the process of the Court. 


Moreover, I think this is a case where a substantial question 
of law arises as to whether it was within the competence of the 
District Judge to dismiss the application as he did, having 
regard to the provisions of section 15 of the Provincial Insolvency 
Act. In my opinion, therefore, this is a case, which comes 
within section 109 (c) of the Code of Civil Procedure, and we 
ought, therefore, to certify that this case is a fit one for appeal to 
His Majesty in Council under section 109 fc.) 


Let a certificate be issued accordingly. 


A. T. M., C. C. B Leave granted. 


(1) (1903) I, L, B, 27 Bom, 416, 
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PRESENT : Lord Shaw, Lord Moulton, Str Fohn Edge and 
Mr, Ameer Als, 


RICHARD ROSS SKINNER 
v. 


^" KUNWAR NAUNIBAL SINGH AND ANOTHER. 


[ON APPEAL FROM. THE HIGA COURT OF JUDICATURE FOR THE 
NORTH-WESTERN PROVINCES, AÁLLAHABAD.] 


Will—Oonstruction-—Deriss to “eldest son and to his lawful male children 
according to the law of inheritance” —ZJIndian Sucoassion Act (X of 1865), 
Seos. 84 and 881— Mortgage by testator—Subsequent morigages by tenant 
for life— Bjeci ment, suit for— Equity. 


In 1888 one Thomas Skinner mortgaged inter alia the villages in suit 
which were his property. The mortgage provided that the mortgagees should 
be put in possession it principle and interest were not paid in accordance 
with its terms. On the 22nd October 1864 the mortgagor executed a will, 
which provided that the mortgaged villages which were his private zemindari 
with additions thereto “ may, at my demise, descend to my eldest son, Thomas 
Brown Skinner, and to his lawful male children according to the law of 
inheritance, In the event of my eldest son, Thomas Brown Skinner, dying 
without lawful male children, the above mentioned private ramindari, &o. 
shall descend to my next male heir, and should all my sons die without, lawful 
male children, the zemindari &o., shall deecend to my female children, or, 
in the event of their death; to the female children born in wedlock of my sons 
in succession," 

After the death of the testator in November 1864, Thomas Brown Skinner 
dealt with the property as the absolute owner. 

Thero was due on the said mortgage & certain sum of money and the 
mortgagees were placed in possession by him. He also himself borrowed 
further sume from the mortgagees and granted mortgages over the properties 
therefor, Subsequently the mortgagees purchased at a sale, in exeoution of 
decrees obtained against the son, the rights under the mortgages of both 
father and son, After the death of Thomas Brown Skinner without leaving 
any lawful male children, the appellant, the second son of the testator, sued 
the mortgagees, their successors for ejeotment : 

Held, that in ascertaining the nature of the estate taken by Thomas 
Brown Skinner under the will, the clauses of destination therein must be read 
in their entirety and together; that the construction of the will was not 
governed by the Indian Succession Act or by English law; but that the will 
must be construed according to “ justice, equity and good conscience," Barlow 
v. Orde (1) referred to, 

Heid also, that under the will the te&tator's sons took only estates for life 
and consequently the mortgages granted by Thomas Brown Skinner in respect 


(1) (1870) L. B. 8 P, 0.164; 18 M. I. A. 277, 
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of the debts incurred by him oould not affect the property devised by the 
testator beyond Thomas Brown Skinner’a life; and that the respondents, in 
80 far as they represented the rights proceeding from Thomas Brown Skinner 
and the succession thereto, had no title to resist the appellant's claim, but, 
that the appellant as the next mile heir was not entitled to eject the respondents 
without first satisfying the rights under the mortgage granted by his father 
in 1863. 

Consolidated Appeals (Nos. -95 and.97 to 106. of 1912) from 
eleven judgments and decrees of the High Court at Allahabad 
reversing those of the Subordinate Judge of Meerut. 

The suits were for ejectment brought by the present 
appellant. 

The Subordinate Judge passed ejectment decrees which were 
reversed on appeal by the High Court. 

The material facts are stated in the judgment of their 
Lordships. 

The learned Judges of the High Court said : " The mortgage 
of 1863 provided that in default of payment of principal -and 
interest according to the stipulation contained in the mortgage- 
deed, the mortgagor would put the mortgagees in possession of 
the mortgaged property. Although the mortgagees did not take 
possession at the time, there can be no doubt that when the 
subsequent mortgage of the 1oth November 1867 was executed, 
possession was surrendered to the mortgagees in accordance 
with the stipulation contained in the earlier document. The 
mortgagees or their representatives are admittedly in possession 
of the mortgaged property and their possession must be treated, 
we think, as referable to the stipulation contained in the mort- 
gage of 1863, which gave them right to possession. The mort- 
gage of 1867 did not supersede and extinguish fn fofo the mort- 


. gage of 1863. Onthe contrary, that mortgage must be regarded, 


we think, as subsisting mortgage, and as such entitling the 
mortgagees to retain possession as against any person claiming 
title through the original mortgagor as security for the amount 
due upon the mortgage. In this view until the mortgage of 1863 
has been redeemed the plaintiff is in no event, whatever be his 
title, entitled to dispossess the mortgagee or their representatives, 
Whether Kunwar Naunihal Singh is the person solely entitled 
to remain in possession, or whether the Seths are also entitled, 
there can be no doubt that one of them has the right to remain 
in possession so long as the mortgage of 1863 is subsisting. 
Therefore, until the plaintiff redeems. the said mortgage, he is 
not entitled to obtain possession of the property in question, In 
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this suit there is no claim for redemption. Had such a claim 
been put forward, it would have been necessary to take an 
account of the rents and profits for the purpose of determining 
any and what amount is due upon the said mortgage. But as 
we said above, nosuch claim was advanced and we do not think 
the plaintiff is entitled in this suit to ask that an account be 
taken from the defendants and a decree made for redemption: 
see Murugaser Marimutta v. Charles Henry DeSoysa (1). 

The appellant thereupon appealed to His Majesty in Council. 

De Gruyther, K. C., and O'Gorman, for the Appellant: The 
will in this case was construed in previous litigation, by the 
High Court, which held that the testator’s sons took only estates 
for life: Richard Ross Skinner v. Durga Prasad (2). The mort- 
gages granted by Thomas Brown Skinner cannot therefore affect 
the property after his death. In some of the suits mortgagees 
purchased the equity of redemption at auction sales in execution 
of personal decrees against Thomas Brown Skinner and the 
respondents are purchasers from the mortgagees. In these cases 
the appellant is entitled to recover possession from such pur- 
chasers. There is no suggestion in the assignments to them of 
the mortgage of 1863 and if any persons areentitledto an equit- 
able charge, such persons are the mortgagees and not their 
purchasers. In the remaining suits purchasers of the equity of 
redemption at auction sales in execution of personal decrees 
against Thomas Brown Skinner were persons other than the 
mortgagees, from whom such purchasers redeemed the several 
mortgages. Those purchasers, therefore, stand in the same posi: 
tion as the mortgagees and would be entitled to a charge on the 
property, but could not prevent the appellant from recovering 
possession from them. It is submitted that the appellant is 
entitled to decrees for possession subject to such terms and 
conditions that may be imposed upcn him in respect of such 
charges as are good against the inheritance. 
_ Str A, Erle Richards, K. C., and X. Brown, for the Respon- 
dents in Appeals Nos. 95, 99, 100 and 102. 

Raikes, for Respondents in Appeal No. tor. 

J. M. Parikh and F. K. Roy, for Respondents in Appeals 
Nos. 98 and 103. 

Dube, for Respondents in Appeals Nos. 97, 103, 104 and 106. 

This wil must be construed according to “justice, equity and 
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good conscience" Barlow v. Orde (1). The governing words 
are “at my demise, descend" in clause 4 of the wil They 
clearly show the testator’s intention to dispose of his property 
at the time of his death and not at any future time. The words 
"and to his lawful male children” do not make such children 
of Thomas Brown Skinner objects of a distinct and independent 
gift. They are not words of limitation and do not prevent 
Thomas Brown Skinner from taking the testator's absolute 
ownership in the property: Indian Succession Act section 84. 
But in view of section 331 of that Act it may be argued that the 
Act does not apply to this will, But the law incorporated 
in section 84 is the law as it stood before that Act was passed 
and under that law Thomas Brown Skinner took an 
absolute estate. Again, the difficulty arises by the addition of 
the words "and to his lawful male children," which are not 
added after a bequest to the testator's next heirs. But the ex- 
planation is that, if Thomas Brown Skinner predeceased him, then 
at the death of the testator Thomas Brown Skinner's lawful 
male children were to take the property absolutely. The 
testator there really intended to provide against a contingency 
.which might have arisen in connection with the right of Thomas 
Brown Skinner's lawful male children. In the absence of some 
such words the testator's next male heir could have contended 
that the lawful male children of Thomas Brown Skinner could 
not take by substitution as Thomas Brown Skinner was illegiti- 
mate. Itis submitted that Thomas Brown Skinner took an 
absolute estate and the appellant takes nothing under the will 
and is not therefore, entitled to succeed. 

The suits were for ejectment and they have been treated 
as such in the Courts below. The appellant is setting up an 
entirely new case by asking to be allowed to redeem, but as 
there is no prayer for such a relief, redemption could not be 
decreed to him in these suits. Murugaser Marimuttu v. C. H, 
De Soysa (2). Reference was also made to the Code of Civil 
Procedure (Act XIV of 1882), section 146 ; and (Act V of 1908), 
section 34, cl. 1; and the Transfer of Property Act section 91. 
In any case there was no intention on the part .of the 
parties to extinguish the mortgage of 1863 and the appellant 
is not entitled to recover possession until he satisfies that 
mortgage, which is binding on the inheritance: Gokuldoss Gopal 


(1) (1870) 18 M. I, A. 377 (807, 809). 
(2) (1891) L, R. A, O. 69, 
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Doss v. Rambux Seochand (1), Mata Din -Kasodhan v. Kazim 
Husain (2). 

DeGruyther, K. C. in reply, referred to Woodroffe, and Ameer 
Ali's Civil Procedure (1908) p. 583, and distinguished the case 
of Murugaser Marimutiu v. C. H. DeSoysa (3). 


The judgment of their Lordships was delivered by 


Lord Shaw.—These are consolidated appeals from eleven 
judgments and decrees of the High Court of Judicature for the 
North-Western Provinces, Allahabad. The suits were for 
ejectment and were brought by the present appellant, Richard 
Ross Skinner. The Subordinate Judge of Meerut passed 
ejectment decrees and the appellant was granted absolute 
proprietary possession, with mesne profits, of certain villages 
situated in the District of Bulandshahr in the United Provinces. 
These judgments and decrees of the Subordinate Judge were 
reversed by the High Court. 

In the proceedings before the Subordinate Judge many issues 
were taken and questions investigated and discussed. 

With the exception of those to be hereafter referred to, it 
is unnecessary to enter upon these questions. For as the result 
of the discussion before the Board, the appellant made a concession, 


which was (whatever may have been the nature of the other 


discussions before the Courts below) no part of his original 
pleadings or case. Inthe plaint he prayed “that a decree for 
full proprietary possession of the entire villages . . . . be 
granted to the plaintif.” He further prayed for mesne profits 
and for costs of the suit, with interest upon these mesne profits 


up to the date of realisation. It is true that the plaint also 


concluded “that any further relief which may be considered 
desirable and necessary be granted to the plaintiff," but, in their 
Lordships opinion, this conclusion was treated by the plaintiff 
himself throughout the proceedings as merely ancillary to ‘or 
consequential upon the radical demand ke made for “full 
proprietary possession.” The casein the Courts of India was 
throughout conducted upon the footing that he was entitled to 
this proprietary possession in a full and unconditional sense, that 
is to say, that any mortgages or duly constituted burdens granted 
even by Thomas Skinner over the properties were to be treated 
as wholly unavailing against him. Under the decree obtained 
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no such rights were recognised. His position, in short, was that 
the whole of these burdens and mortgages might be ignored. 
When; however, the case for the appellant to this Board 


was drawn, an alternative view was submitted, which is contained 
in the seventh reason. That reason was in this form :—" In 
any event the High Court of Judicature, Allahabad, should not 
have dismissed the suits, but should have passed decrees for 
possession conditional upon the payment of the debts binding on 
the estate of Thomas Skinner. Their Lordships are of opinion 
that this case was never either openly or fully set up by the 
appellant before the Indian Courts, and that great embarrassment 
to the learned Judges therein, and great delay and loss have 
ensued to the respondents by reason ofthe appellant’s action in 
this regard. The Board has experienced considerable difficulty 
in permitting the alternative to be the ground of judgment now ; 
and it 1s only because, in their view, it may be possible, out of a 
large wreckage of procedure, to construct the material for a just 
decision of the true rights of parties, and because upon the whole 
this may be in the parties! own best interests, that their Lordships. 
refrain from simpliciter sustaining the appeals and dismissing the 
suits. 


The villages were the property of one Thomas Skinner, a 
member of a family not unknown in the history of the North- 
Western Provinces. In 1863 Thomas Skinner mortgaged siter 
aita these villages for a sum of Rs. 50,000, with interest, 


It is unnecessary to referto other mortgages than that of 
the year 1863 which has just been mentioned, for the principles 
of the judgment which is to follow are meant to apply com- 
prehensively to the mortgages granted by Thomas Skinner. 
Detailed reference need not, therefore, be made, for instance, to 
the mortgage of 1861 granted by him over the village of Ainchar 
to secure asum of Rs. 4,000. On the 7th September of that 
year this village was mortgaged to the Collector of Bulandshahr. 
The plaintiff's claim to this village, as to the other villages, has 
been dismissed. But although this procedure is to be ton ode 
as the result of the judgment of this Board, their Lordships are 
entirely of the opinion expressed in the judgment of the High 
Court of date the and March 1909, to the effect that the plaintiff 
is not entitled to oust the appellant without payment of the 
amount which the predecessors in title of the appellant paid in 
discharge ofthe mortgage in favour or the Collector." 


Vor, XVIL] PRIVY COUNOIL, 


The mortgage deed of 1863 above mentioned provided that 
the mortgagees should be put in possession if principal and 
interest were not paid in accordance withitsterms. On the a2nd 
‘October 1864 Thomas Skinner executed a will. In the next 
month, namely, November 1864, he died. Under his will an 
important question to be immediately referred to arises as to 
what was- the nature of the right conferred inthe villages upon 
his son. 

That son, Thomas Brown Skinner, had possession delivered 
to him in the year 1867 by the Court of Wards. At that time 
the Board were informed that there was due on the mortgage for 
Rs. 50,000, granted by, his father, Thomas Skinner, a sum 
of Rs. 43,000. The mortgagees were placed in possession by 
him, and he also himself borrowed further sums in that year, in 
1869 and in 1872, and granted mortgages over the properties 
therefor. In 1872 Lachman Das purchased at a sale, in execution 
of decrees obtained against Thomas Brown Skinner, the rights 
under the mortgages both of the father, Thomas Skinner, in 
1863, and of the son, Thomas Brown Skinner, in 1869 and 1872. 
Other transactions and some transmissions took place with regard 
tothe villages, but these need not be entered upon. From this 
main sketch it isto be observed generally that Thomas Brown 
Skinner had in point of fact acted, as all parties to the transactions 
appear to have acted, on the footing that he was the owner of 
his father Thomas Skinner's estate in the villages, and was the 
absolute owner. If this was the true view, all questions in the 
case are at an end, and the suit for possession must entirely fail. 
How does this question stand ? 


This depends upon the construction to be given to two 
clauses of destination occurring in Thomas Skinner's will of 
1864. They are in these terms: 

' (4) That my private zemindari presented to me by Govern- 
ment asa reward for services rendered during the Rebellion of 
1857, as well as all villages, houses, and other property added 
by me from time to time to the original grant may, at my 
demise, descend to my eldest son, Thomas Brown Skinner, and 
to his lawful male children according to the Law of Inheritance. 

“(s) In the event of my eldest son, Thomas Brown 
Skinner, dying without lawful male children, the above men- 
tioned private zemindari, &c, shall descend to my next male 
heir, and should all my sons die without lawful male children, 
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ae the zemindari, &c., shall descend to my female children, or, in 
1918. the event of their death, to the female children born in wedlock 
Skinner of my sons in succession.” 
v, It is strenuous] that i ination ° 
Näunihai Singh, trenuously contended that under this destinati 


Thomas Brown Skinner (who, it may be mentioned was an 
illegitimate child, and who was, at the date of his father’s death, 
about fourteen years of age) took an absolute estate as con- - 
tradistinguished from an estate for his life. Reference is made 
to the Succession Act, section 84, which provides that “ where 
property is bequeathed to a person, and words are added which 
describe a class of persons, but do not denote them as direct 
objects of a distinct and independent gift, such person is entitled 
to the whole interest of the testator therein, unless a contrary 
intention appears by the will;" and one of the illustrations 
in the section is specially founded upon, namely, “to A. and 
the heirs male of his body." The Act was passed in the year' 
1865. By section 331 of the Act it is enacted that "the: 
provisions of this Act shall not apply . . . to any will 
made or any intestacy occurring before the first day of January, 
1866." But, as stated, Thomas Skinner the testator died in 
1864. It is:contended, however, that, although this may be 
so, yet according to the law of India, prior to the enactment 
of that Act, a destination to ' Thomas Brown Skinner and to 
his lawful male children according to the law of inheritance” 
was, in point of fact, an effective form of conveyance of no less 
than absolute ownership. 

In determining this question it is the opinion "of their 
Lordships that the destination must be read in its 'éntirety arid 
together. Following the words quoted there occur these: * In 
the event of my eldest son, Thomas Brown Skinner, dying 
without lawful male children, the above-mentioned private 
zemindari,-&c., shall descend to my next male heir. |The 
argument of Richard Ross Skinner, who, in point of fact, was 
the next male heir, is that his brother, Thomas Brown Skinner, 
had only the interest of a tenant for life. On reading still 
further on in the destination it is found that the appellant 
is not entitled himself, if his own argument be sound, to the 
position of absolute owner, for the destination continues: “ And 
should all my sons die without lawful -male children, the 
zemindari, &c., shall-descend to my, female-children, or, in the 
event of iiit death, to the female children born in wedlock 
of my sons in succession." His learned counsel accordingly 
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conceded that the appellant is, as was his brother before him, . P, O, 
only a tenant for life. The event has not yet been ascertained 1918, 
whether the appellant shall or shall not die without lawful Skinner 


male children. If there should be such children, no doubt * e. 
: i Naunihal Singh. 
they would be the absolute owners of the properties, but if he — 
should die childless, then the destination over to female children dimisit 
will, it is argued, take place. 
The question is full of embarrassment and difficulty. It is 
no doubt'a temptation to be rid of the troublesome issues, with 
consequent accountings, by holding that the absolute owner- 
ship was in Thomas Brown Skinner; but—for this temptation 
must- be put aside—the only question that their Lordships have 
to consider is whether it was the testamentary intention of 
Thomas Skinner, under the form of language adopted, to create 
by his will an absolute ownership in Thomas Brown Skinner. 
From the case of Barlow v. Orde (1), (in which, it may be 
observed, the history of the Skinner family is referred to in 
a judgment of Lord Westbury) it is plain that English rules 
of interpretation—in so far at least as these are artificial rules 
of construction which have arisen in the administration 
of English Courts of Equity—must not be allowed to govern 
the interpretation of Thomas Skinner’s will. Questions 
affecting the construction of such a settlement as the present, 
or the regulation of a succession under it, must be determined 
by the principles of natural justice, or, to use the familiar 
language, z:zccording to “ justice, equity and good conscience." 
So looking at this settlement, their Lordships do not find 
themselves able to affirm that Thomas Skinner meant his son 
Thomas Brown Skinner to kave an absolute ownership of these 
villages. So to conclude would be to affirm that the former 
a month before his death set forth an elaborate scheme of 
destinations over, while all the time he was really meaning 
that the boy of fourteen was to take the absolute ownership 
“if he survived him. If the son was to be a tenant for life 
merely, then the detailed regulations for successive enjoyment 
and descent were entirely in place; they were natural and 
necessary. There are considerations either way; but it seems 
to their Lordships a more likely and more reasonable conclusion 
to come to, that Thomas Skinner did mean to regulate the 
succession after the death of his/son, and addressed his mind 
to the consideration of what should be the steps and order of 
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that subsequent enjoyment of his property. In their Lordships’ 
opinion, accordingly, the possession of Thomas Brown Skinner 
of these villages was the possession of a tenant for life. 

It follows that the mortgages granted by Thomas Brown 
Skinner were ineffectual to convey or give ‘any rights over any 
estate exceeding the tenancy for life of which Thomas Brown 
Skinner was possessed. The appellant, accordingly, as the 
next male heir, is entitled tothe enjoyment of this estate for 
life, as of an estate out of the corpus of which no rights could 
issue which proceeded from Thomas Brown Skinner, and that 
the respondents, in so far as they represent such rights and the 
succession thereto, have no title to interfere with his entry into 
possession. i 

But the case, in their Lordships view, stands in a very 
different position with regard to the rights of mortgagees and 
their successors under mortgages granted, not by the appellant’s 
brother, but by the appellant’s father, Thomas Skinner, With 
regard to the appellant’s brother, it is decided by this judgment 
that the estate which he possessed was that of a tenant for life, 
and that mortgages proceeding in respect of debts incurred by 
him could not affect the estate beyond his life. Even if it be 
supposed that after he, Thomas Brown Skinner, came into 
possession he granted mortgages in renewal of those granted by 
his father and then outstanding, the rights of the mortgagees 


~ could not in justice or equity be prejudiced thereby. To do so 


would be to operate a substantial defeat of the rights of those 
mortgagees and to imply, what certainly never was the intention 
of any of the parties to the transaction, that by the renewal of 
a mortgage by a person with a limited interest in the estate 
the intention was to operate a discharge of debts effectually 
secured upon the radical right. 

Their Lordships, accordingly, have little difficulty in holding 
that such a result must be avoided, that full effect must be given 
to the mortgages granted by Thomas Skinner, and that the 
appellant can only enter upon possession of his rights gua tenant 
for life of these villages now after satisfying the mortgage debts 
of his father upon the estate. Their Lordships are glad to 
observe that the substance of this equity is fully recognised in 
the judgment appealed from. They express no surprise, looking 
to the state of the pleadings, and particularly to the unqualified 
nature of the demand made in the plaint, that these learned Judges 
should have dismissed the same simpliciter, and they view the 
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judgment of the High Court as meant to leave open the determi- 
nation of the rights of the mortgagees of Thomas Skinner and 
their successors in some further suit or suits, 

Upon the whole, however, it does not appear to their Lord- 
ships that justice will be done between these parties if the 
present suit be dismissed, with the prospect of further litigations 
to determine a matter now substantially ripe for settlement. 
They are further of opinion that the appellant is not entitled 
even under the present suit, to enter into possession until ful, 
satisfaction is first made of the rights of all mortgagees and 
' their successors under the mortgage deeds granted by Thomas 
Skinner. Should this condition be not, within what appearsl 
to the Court below to bea proper and sufficient time, satisfied, 
then in their Lordships’ opinion a decree dismissing the suit in 
respéct of this failure could then be pronounced. 

Had the condition of a grant of possession which was 
conceded at their Lordships’ bar been made upon the plaint or 
the pleadings iu the Court below, the whole of this protracted 
litigation would have been saved, expect to the extent of a simple 


determination of the point of the construction of Thomas 
Skinner's will. 


In their Lordships’ opinion, accordingly, justice to the 
parties will be most nearly approached if the appellant make 
payment to the respondents of the costs of the proceedings in 
both Courts of India, and if, in regard to the appeal before this 
Board, neither party be found entitled to costs. "Their Lord- 
ships will.accordingly humbly advise His Majesty that the 
appeals should be allowed, that the causes should be remitted 
tothe High Court to be dealt with upon the footing that the 
rights under mortgages granted by the late Thomas Skinner 
should be satisfied by payment being made to the mortgagees 
.or their successors, that upon these payments being made and 
that within such reasonable time as shall be fixed in the Court 
below, a decree for possession shall be pronounced in favour of 


the appellant, and that, failing such payment within such time, 
. the suits shall stand dismissed. 


T. L. Wilson & Co,—Solicitors for the Appellant. 


The Solicitor, India office.—Solicitors for the Respondents in 
Appeals Nos. 95, 99, 100 and 102. 


7, C. Summer Lays & Co.— Solicitors for the Respondents 
in Appeal No. ror, 
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Dc Edward Dalgado.—Solicitor for the Respondents in Appeals 
1918. Nos. 98 and 105. 
Skinner Barow Rogers & Nevill.—Solicitors for the Respondents in 
Naunihal Singh, Appeals Nos. 97, 103, 104 and 106. 
Lord Shaw, J. M. P. Appeal allowed. 
PRESENT: Lord Atkinson, Lord Moulton, Sir Fohn Edge and 
Mr. Ameer Ali. 
a THAKUR BASANT SINGH, DEFENDANT, APPELLANT. 
1918. v. 
- February 11 $18 MAHABIR PERSHAD Pramtirr, RESPONDENT. 
Marck, 14. [ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
= or Ounn.] 


Hjeotment, suit for— Plaintiff e titlle— Agreement to provide funde for litigation 
on terms that the plaintiff will got a share in case of success—Agreement, 
affect of, as regards third parties. l 

A member of s joint Hindu family entered into an agreement with the 
respondent which provided that the latter should finance the then contemplated 
litigation impeaching dealings with the joint family property in favour of the 
appellant, who wasin possession thereof, The terms of the agreement were 
inter alia that in the share of the said member in the family property, the 
respondent “will be a co-sharer of one-half share" and that in case of success 

. the respondent “will be entitled to proprietary possession of the share.” The 
respondent a8 oo-plaintiff with his assignor sued to eject the appellant from the 

Bssignor's share of the family property. The appellant however compromised 

with the respondents assignor and the suit was dismissed as against him (the 

assignor), The plaintiffi-reapondent thus became the sole plaintiff: 

Held, that even if all the impeached dealings were absolutely void, the 
respondent would not be entitled to the relief claimed unless the said agreement 
conferred upon him a right to recover possession of the undivided share of the 
family property of whioh he sought to recover possession, That the said 
agreement did not confer upon the respondent at the time the suit was instituted, 
& then present right to the possession of any share in the property the subject 
matter of the guit, and that the suit must be dismissed. 

Lal Achal Ram v. Raja Kazim Hussain Khan (1) distinguished. 


The material facts are stated in the judgment of their 
Lordships. 

DeGruyther, K. C. and Dude, for the Appellant, contended 
that there was no conveyance of any share of the property in 
suit tothe respondent, and that the agreements did not give 
him any title to any share at the time of the institution of the 
suit, which he was not, therefore, competent to maintain, and 


(1) (1905) L. B. 33 J. A, 118, L L, B, 27 AN, 271. 
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distinguished Za? Achal Ram v. Raja Kasim Hussain 
Khan (1). 

On the question whether the several transactions by the 
managing member of the joint family were binding on their 
sons and grandsons respectively and therefore on the respondent, 
reference was made to Girdharee Lall v. Kantoo Lall (2), 
Suraj Bunst Koer v. Sheo Proshad Singh (3), Mussamat Nanomtt 
Babuasin v. Modun Mohun (4), Bhagbut Pershad v. Mussumat 
Girja Koer (5), Rao Babu Mahabir Pershad v. Rat Moheswar 
Nath Sahat (6) and Dharam Singh v. Angan Lal (7). 

G. R. Lowndes, for the Respondents: Ifthe point relating 
to the right of the respondent to recover possession is decided 
against him, it will not be necessary to argue any other question, 
The mere fact that the family is undivided does not take away 
the right of any member thereof to convey his share, and if the 
assignment is good, the assignee can bring a suit on it and have 
the share assigned to him divided. 

[Lorp MourTON : Where is the conveyance ?] 

It is in paragraph 1 of the deed of 25th April 1907; it says 
that the respondent “will be a co-sharer of one-half share” 
of his assignor. It is a conveyance in the Indian form. The 
objection that the suit does not lie is taken here for the first time. 
The respondent is entitled to use his assignor’s name. He can 
sue in his own name or in the name of his assignor. 

[Lord Mou.ton: Until success your remedy is a personal 
one against the assignor. The essence of the plaintiff’s title in a 
suit of ejectment is that he is entitled to possession. ] 

. One of the suits was a second appeal to the Court of the 
Judicial Commissioner and a question of fact, namely, the 
meaning of the agreement cannot be questioned in second 
appeal ..... . fe 

[Lorp ATKINSON : It is the question of the construction of a 
document.] 

It is only the question of the meaning of a word. Sucha 

-question is a question of fact. 
DeGruyther, K. C. and Dube, were not called upon to 


reply. 


1) (1905) L. R. 827, A, 118 ; J, L, B. 27 All, 271, 

2) (1874) L, R. 11, A. 321 ; 14 B. L, R. 187, 22 W, B. 66, 
3) (1879) L, B. 61, A, 88; J.L. R. 5 Gale, 148, 

4) (1886) L, R, 131, 4, 1; I. L., R. 18 Cale. 21, 

5) (1888) L. B, 15 I, A, 99; I, L. R. 15 Calo, 717, 

6) (1889) L. R. 17 I. A. 11; I. L, B, 17 Calo. 684. 

7) (1899) I. L. R. 21 AN. 801. 
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Po The judgment of their Lordships was delivered by 
1813. Lord Atkinson.—These are three consolidated appeals 
Basant Singh from three decrees of the Court of the Judicial Commissioner 


Mahabi: Pershad, Of Oudh, the first dated the 19th of March 1909 and the other 
— two, the 29th of March 1Ig9r1. 

M m By en first of ra certain decrees of the Subordinte 
Judge of Partabgarh, dated the 22nd of July 1908, were in 
part affirmed and in part reversed, and by the two latter a 
judgment and decree of the District Judge of Rae Bareli, dated 
the 5th of February 1910, was also in part affirmed and in part 

reversed. 

By this decree of the sth of February 1910 a previous 
decree of the same Subordinate Judge, dated the 3rd of August 
1909, was in part affirmed and in part reversed. 

The facts out of which all this litigation has arisen are 
shortly as follows : 

A certain estate in five villages in the Partabgarh district 
was owned by .two joint Hindu families, the respective heads 
of which were two brothers Binda Sewak and Ram Pershad, 

] the share of the said Binda Sewak’s branch being 7 annas 2 pies 
and that of Ram Pershad's branch 8 annas 10 pies. 

A geneological table set out in the respondent's case, the 
accuracy of which is not disputed, shows of what members 
these two families were composed :— 


Madho 
Binda Sewak Ram bershad 
| | 
Sheopal Chandra Bajrang Singh 
Bhukan. i 


Bijai ies Bind sm 


The persons whose names are printed in italics are plaintiffs 
in the two suits, numbered 548 and 549 of 1907, in which the 
decrees appealed from were respectively .made, namely, Sheopal 
Singh and Chandra Bhukhan Singh in the first, and Bhopal 
Singh in the second. In each of these suits one Mahabir Pershad, 
not a member of either family, but claiming an interest in 
portions of the joint family property under certain agreements, 
was joined as a plaintiff, 


By two deeds, dated respectively the 2nd a January 1900 
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and 3rd of October 1901, Binda Sewak purported to sell to 
Basant Singh (the appellant) his share of the joint family 
property. 

Thereupon Ram Pershad, as co-sharer in the family estate, 
instituted two pre-emption suits in respect of thesa two sales, 
and obtained decrees therein. He subsequently, by deeds dated 
the 4th of June 1903 and 3rd of August 1903 respectively, 
purported’ to sell and convey to the same Basant Singh (the 
appellant) the share of the property the right to which he 
had thus acquired by pre-emption, together with all but a 6 annas 
share of his own share of the family property. In addition he, 
by deed dated the 4th February 1907, mortgaged this latter 
6annas share to the same Basant Singh to secure a sum of 
Rs. 12,000. The mortgage was a possessory mortgage for a 
period of 25 years. Sheopal Singh, Chandra Bhukhan Singh 
and Bhopal Singh determined to impeach all these dealings 
with the joint family properties as being, on several grounds, 
void according to Hindu Law, but they had no money to meet 
the cost of litigation. 

. Two agreements, both dated the 25th of April 1907, were 
accordingly entered into between them and Mahabir Pershad, 
the one by Sheopal Singh and Chandra Bhukhan Singh jointly 
and the other by Bhopal Singh. They are practically identical 
in terms. They provided that Mahabir Pershad should in each 
case finance the contemplated litigation on certain terms to be 
presently considered in detail: i 

Two actions were accordingly instituted in the Court of 
the Subordinate Judge of Partabgarh, the first on the roth of 
August 1907, in which Sheopal Singh, Bhukhan Singh, and 
Mahabir Pershad were plaintiffs, and- Basant Singh, Binda Sewak 
Singh, and Ram Pershad defendants, praying for “a decree 
for proprietary and actual possession of 4 annas 9 pies 64 karants 
uuder proprietary share’’ in five villages therein named and 
for Rs. 1,704-14-93$ mesne profits. In other words, it was an 
action of ejectment and for recovery of mesne rates. 

In the second suit Bhopal Singh and Mahabir Porhiad 
were plaintiffs and Ram Pershad and his grandsons Bijai Bahadur 
Singh and Raghubar Singh defendants. The relief claimed 
was similar, namely, to recover possession of one-sixth of the 
property conveyed away by Ram Pershad by the three deeds 
already mentioned. . 

In. both suits:a plea was filed to the effect that Mahabir 
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Persbad was not entitled to recover possession. That point was 
thus distinctly raised. Both suits were contested, and both 
heard together. 

The principal defendant in the first suit, by deed dated 
the 22nd of April 1908, compromised with the- two principal 
plaintiffs in that suit, namely, Shecpal Singh and Chandra 
Bhukhan. The deed provided, amongst other things, that the 
claim of these plaintiffs to recover the possession of the lands 
mentioned should be dismissed, and their claim for mesne profits 
rejected. This deed was filed in Court, and on an application 
made under section 375 of the Code of Civil Procedure, the suit 
was dismissed as against these plaintiffs. A similar compromise 
was entered into in the second suit with Bhopal Singh, and that 
suit was similarly dismissed as against him. Mahabir Pershad 
thus became the sole plaintiff in both suits. His claim to recover 
the possession of the shares of the property mentioned in them 
respectively thus rests entirely upon the agreements he so entered 
into with these plaintiffs. Even if all the impeached deeds were 
absolutely void he would not be entitled to the relief he claims 
unless these agreements conferred upon him a right to recover 
possession of the undivided shares of these villages of which he 
seeks to recover the possession. The agreements thus become 
the foundation of his title. Until their true construction and the 
nature of the rights they confer have been determined, it is 
irrelevant to consider the question of the validity or invalidity of 
the deeds. The other is the preliminary question, and it has not 
only been raised, but actually ruled upon by the Subordinate 
Judge in his judgment delivered upon the 22nd of July 1908. In 
the last paragraph but one of this he, when dealing with the 
seventh issue, said, “the suit, however, cannot fail altogether, as 
was contended by defendant 1. Plaintiff 3 has acquired an 
interest as to half the property." "This seventh issue ran thus: 
u To what relief, if any, are the plaintiffs entitled ? " Owing tothe 
compromise, that issue came to mean, to what relief is the third 
plaintiff, Mahabir Pershad, entitled ? And the last of the reasons 
stated in the appellant's case lodged in these appeals is that the 
respondent, Mahabir Pershad, is “not entitled to possession of 
the property in suit or to any other relief.” It may well be that 
this question, though raised, was not much discussed, or not at 
all discussed on the hearing of the appeals before the Court of 
the Judicial Commissioner, but since the point arises on the 
very face of the documents on which the plaintiff's cage is founded, 
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their Lordships think they are bound to decide it. Tt would be 
quite impossible for them to advise His Majesty to grant toa 
litigant relief to which they were of opinion he was not entitled, 
simply because those concerned for the parties in the cause 
abstained from discussing in the Court from which the appeal 
to His Majesty had been taken a vital point plainly appearing on 
the very face of his written proofs, and plainly raised as this 
point has been in this case. 

As the two agreements are practically identical in terms, it 
will be sufficient to consider one of them. 

It is elementary law that a plaintiff in an action of ejectment 
must recover by the strength of his own title, not the weakness 
of his adversary's. 

What may be the rights or interests, if any, which the plaintiff 
may have under these agreements in the subject-matter of the 
suit are irrelevant considerations if he has nota right to the 
possession he seeks to recover. 

The primary question for decision, therefore is, did the 
agreement in the first action confer upon Mahabir Pershad at the 
time that. action was instituted a then present right to that 
possession ? "There is no suggestion that if he had not the right 
then he has since acquired it. 

The provisions of the agreement setting forth the conditions 
upon which it was entered into, relevant on this point, run as 
follows : 

I. That-in the share of each declarant amounting to 
2 annas 4 pies and 13¢ karant, Mahabir Pershad wil be a co- 
. sharer of one-half shave, and the remaining one-half share will 
belong to us, the declarants, as follows: 

Sheopal Singh .. 2 annas 4 pies 134rd karant share. 

Chandra Bhukhan Singh 2 ,, 4 5, I3ġtd p» - 

2. We, the declarants, aud Mahabir Pershad, will be bound 
by the following conditions: 

(a) That Mahabir Pershad will bear the entire expenses in 
connection with the suit from the original Court tothe Court of 
appeal from his own pocket in the way he pleases, and if the 
opposite party prefer any appeal then Mahabir Pershad will have 
to defend the appeal also with his own costs. 

(b) That in case of success Mahabir Pershad will be entitled 
to proprietary possession of the share entered in para. 1 of this 
document or one-half of the share which may be decreed, and 
it will be at the pleasure of Mahabir Pershad either to keep his 
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share joint or to have it partitioned. But during the period 
of jointness he will have all rights of making collections and 
management of the zemindars share decreed. 

(c) That Mahabir Pershad wil remain a co-sharer and: 
proprietor like ourselves in all the sir and kAudkashi lands and 
all zemindari rights relating to the zemindari share like ourselves, 
and we will have no right to keep separate possession over any 
sty and khudkasht land, nor will we raise any plea as to 
exproprietary right. 

In the view of their Lordships these provisions did not 
confer upon Mahabir Pershad a then present right to the 
possession of any share in the property the subject-matter of the 
suit. That right would arise, if at all, only when success in the 
contemplated litigation had been achieved. Success has not been 
achieved. By the agreement it was contracted that up to that 
time, at all events, he, Mahabir Pershad, should merely be a 
partner, or co-owner with his co-plaintiffs in a certian undivided 
fraction of the property mentioned in the first of its paragraphs. 
There was no present grant or assignment to him of any separate 
share or fraction of the property divided or undivided. At best 
the contract only amounted to this, that in a certain future event 
he should become entitled to the proprietary possession of a 
certain undivided fraction of it, and then have the right to have 
that fraction partitioned. 

The case of Lal Achal Ram v. Raja Kazim Hussain 
Khan (1) is wholly different from the present. There the 
sole owner of certain lands, who had already sold one half of 
them, executed a deed of sale in which it was set forth that 
“he has sold half the estate to the Raja fora lackh and a half 
of rupees.” He acknowledged the receipt of one lackh, the 
balance has to be paid on the termination of certaiu litigation, 
which the Raja was to conduct at his own expense. The 
statement of the amount of the consideration was no doubt 
exaggerated. But the vendor, never impeached his deed as not 
being a valid transfer of the property. On the contrary, he had 
more than once affirmed it, urged the Raja to take proceedings 
founded upon it, and continued to receive payments due to 
himself under it. The terms of the instrument are not set 
out at length in the report of the case, but Lord Macnaghten 
in delivering the judgment of the Board, after dealing with all 
the facts and quoting from the deed the passage already 


(1) (1905) D. B. 82 I. A, 118, 
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mentioned, says at p. 121 of the report: “Their Lordships 
agree with the judgment of the Court of the Judicial Commis- 
sioner that the transaction was a present transfer by Ardawan 
(the sole owner) of one moiety of his interest in the estate 
giving a good title to the Rajaon which it was competent for 
him to sue," The case cannot be relied upon as a guide to 
the true construction of the agreements in the present 
case, 

On that construction their Lordships are clearly of opinion 
that neither agreement by its terms confers upon the 
respondent Mahabir Pershad any present right to recover 
the possession of the share of the property mentioned in it which 
he claims to recover. They accordingly think thatthese appeals 
should be allowed, that the three judgments and decrees of 
the Court of the Judicial Commissioner, dated the 19th of March 
1909 andthe 28th of March 1911 respectively, should be set aside, 
that the two judgments and decrees of the lower Courts, namely, 
that dated the 3rd of August 1909 of the Subordinate Judge, 
and that of the District Judge of Rae Bareli, dated the 5th 
February of 1910, should also be set aside, and that both the suits 
should be dismissed with costs, and they will humbly advise His 
Majesty accordingly. The respondent must pay the cost of 
these consolidated appeals. 

Barow Rogers & IVevill.—Solicitors for the Appellant. 

Watkins & Hunter.—Solicitors for the Respondent. 

J. M. P, Appeals allowed. 


Present: Lord Atkinson, Lord Moulton, Sir Yohu Edge and 
Mr. Ameer Als. 
TEKAIT KRISHNA PRASAD SINGH 
t. 
MOTI CHAND. 
[ON APPEAL FROM THE HIGH Court or JUDICATURE AT FORT 
-. WILLIAM IN BENGAL.] 

Ficeoution sale— Application to set aside— Material irregularity— Death of judg- 
ment-debtor after attachment—Non-representation of legal representative— 
Sale proolamation— Omission of enoumbrances—Misrepresentation of calue— 
Court of Wards, when represents its ward over his property—Order setting 
aside or refusing to ect aside sale—Final orderi— Appeal to the Privy 
Counsil—Oiril Procedure Code (Act XIV of 1582), Seos, 2, 287,311, 312, 588, 
594 and 6950—"' Deores,” meaning of. 

Where in proceedings to set aside a sale of immovable property in execution 
of a deoree, the evidence establishes that subsequent to the death of the 
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judgment-debtor, who died after the property was attached, no notice of any 
attachment proceedings was served on any person representing the appellant, the 
minor son and beir of the deceased party; that the directions as regards the 
service of the sale proclamation contained in the order for the proclamation 
of sale were not complied with, and that the schedule of the property attached 
to’ the proclamation under section 287 of the Code of Civil Procedure (Act XIV 
of 1882) contained no statement of the encumbrances to which the property 
was in fact liable and gave a gross value of the property : 

Held, that those matters constituted material irregularities in publishing 
and conducting the sale within the meaning of section 311 of the Code and as 
it was proved that the appellant sustained substantial injury thereby, the sale 
must be set aside. 

It was also proved that the Court of Wards had made an order taking 
over the management of tha property of the appellant but had not in fact 
taken over the property sold at any time : 

Held, that the interests of the appellant with regard to the property sold 
were not represented by the Court of Wards, and consequently his mother as his 
natural guardian was competent to institute proceedings in the name of the 
appellant to set aside the sale, i 

Held, that an appeal lies to His Majesty in Council from orders under 
sections 311 and 812 of the Code setting aside or refusing to set aside a sale of 
immovable property. 

Held also, that the definition of'deoree' in sectlon 2 of the Code is not 
applicable to the word in Ohapter XLV thereof wherein 'deoree' is equivalent 
to 'deoree, judgment or order’ and therefore the provision in section 588 that 
orders passed under that section shall be final, does not restrict the provision 
of section 595 that appeals may be brought to the King in Oouneil from final 


orders, 


Appeal from an Order of the High Court at Calcutta, dated 
the 18th May, 1908, reversing an order of the Deputy Comis- 
sioner of Hazaribagh, dated the 16th February, 1906. 

The Deputy Commissioner by his order set aside a sale of 
immovable property made in execution of a decree, but the High 
Court on appeal (Rampini and Sharfuddin JJ.) reversed the 
decision of the Court below and dismissed the petition to set 
aside the sale in question. . 

The facts of the case are sufficiently stated in the judgment 
of their Lordships. 

DeGruyther, K. C and Ediss for the Appellant: The minor 
appellant was a party to the suit under section 456 of the Civil 
Procedure Code, 1882, and the Court at Benares appointed the 
Nazir of the Court guardian of the minor. But when the 
decree in the suit was transferred for execution to the Court 
at Hazaribagh, the Nazir refused to act as guardian and .did not, 
in fact, accept service of any proceedings in that Court. 

When enforcement of a decree is applied for against the 
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heir of a deceased judgment-debtor, a guardian for the minor 
should be appointed and the decree-holder should serve on such 
guardian notice of such application: section 460 of the Civil 
Procedure Code. But the Court at Hazaribagh did not appoint 
any guardian for the appellant. 

It is contended that the Court of Wards represented him. 
But the evidence establishes that the Court of Wards refused 
to take charge of the property sold and that the decree-holder 
took no steps to bring it before the Court as it was his duty to do 
so. TheCourt of Wards did not in fact represent the appellant 
at the sale. Again the sale proclamation was not served as 
directed in the order for the issue of the proclamation, and the 
schedule attached thereto under section 287 of the Civil Pro- 
cedure Code did not contain a statement of the encumbrances to 
which the property was in fact liable and the value of the 
property was therein grossly misrepresented. 


These are material irregularities; which resulted, as the 
evidence shows, into substantial injury to the appellant, and 
the sale must be set aside : Saadaimand Khan v. Phul Kuar (1), 
and section 311 of the Civil Procedure Code. Reference was 
made to the Code of Civil Procedure, 1908, Order 45, Rule 5. 

Sir H. Erle Richards, K. C. and A. Grey for the Respon- 
dent: where there isa guardian ad litem ofa minor appointed 
for the purposes of the suit, which is decreed, there is no provision 
in the Code to have a new guardian appointed afterwards for the 
execution proceedings. 

(Mr. Ameer Ali: the execution proceedings are taken in 
the Court other than that which passd the decree.) 

Wherea judgment-debtor dies after attachment, it is not 
necessary under section 234 of the Civil Procedure Code to give 
notice of subsequent proceedings to his representative: Seo 
Prasad v. Hiva Lai (2), and Civil Procedure in India (British), 
by Woodroffe and Ameer Ali, p. 262. 

When the Civil Procedure Code of 1908 was passed the 
legislature accepted the decision in 12 All. as good. In cases like 
this the object of legislature is to give security to the purchaser and 
it is submitted that no notice was required to be served, as con- 
tended, on any person representing the appellant. 

On the 23rd December 1903, the Court of Wards took over 
the management of the minor appellant’s estate, which vested 


(1) (1898) L. R. 25. I. A, 146; I. L. B, 20 Al, 412, 
(2) (1889) I, L, B. 12 All, 440, 
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ao in the manager appointed by that Court : Court of Wards Act (IX 
1918, of 1879, B. C.) sections 6 and 7. 
Krishna Prasad [Lorp Mouton referred to section 9 of the Act and 
xe sad! observed that the Court may refrain from taking charge of any 
SEN protion of the property.] 


But the Court must have taken charge of this property, as 
the manager, under power given to him under section 18, actually 
took objections to the sale. These objections were. rejected and 
the sale was confirmed and the certificate was issued. The Court 
of Wards did not appeal and the Court must be taken to have 
abandoned its right to question the sale. The appellant is bound 
by the action of the Court of Wards. The mother cannot repre- 
sent the minor and her petition to set aside the sale is not there- 
fore, in order: Act LX of 1879, (B. C.) section 51, Moreover the 
petition was presented after the period of limitation had run out. 
Even if there be any irregularities the evidence fails to establish 
that the appellant suffered substantial injury by reason of such 
irregularities. The appellant has no right of appeal to His 
Majesty in Council. 

The order appealed against is specified in section 588 ofthe 
Civil Procedure Code and the orders specified in that section are 
not ‘decrees’ within the meaning of section 2. The order not 
being a decree cannot be appealed against. Again orders passed 
in appeal under section 588 are ‘ final,’ and there could be there- 
fore, no further appeal It would therefore be repugnant to give 
the word ‘decree’ in section 594 a meaning which would include 
an order under section 588, Reference was also made to the 
Civil Procedure Code, 1882, sections 291, 310À., 312, 316, 586 
and 595,and the Chota Nagpur Incumbered Estates Act (VI of 
1876), section 2. 

DeGruyther, K. C. in reply. The words ‘final decree’ in 
section 595 means any decision which disposes of finally the rights 
of parties, and under clause (c) thereof every order would be 
appealable if the necessary certificate is given. The order made 
in 1903 is not sufficient to vest the minor's property in the Court 
of Wards. The Court of Wards Act does not apply unless the 
Court takes over the charge of the property, and the evidence is 
clear to show that it did not take over the charge of this property. 
Where the judgment-debtor dies after an attachment, the 
subsequent sale proceedings to which his legal representative 
is not made a party are invalid as against such representative : 
Aba v. Dhondu Bai (1) and Erava v. Sidramafpa (2) 


(1) (1894) I, L, R, 19 Bom, 276, (2) (1895) I. L, B. 21 Bom, 424, 
. 
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The judgment of their Lordships was delivered by 


Lord Moulton.—This is an appeal from an order of the 
High Court of Judicature of Fort William in Bengal, dated the 


18th May 1908, reversing an order of the Deputy Commissioner , 


of Hazaribagh, dated the 16th February 1906, which set aside the 
sale of a property known as Gadi Gandey, which is an impartible 
zemindary descending by primogeniture situated in that district. 

The prolonged legal proceedings in relation to this matter 
give rise to many important questions of law, butin the view 
taken by their Lordships as to the rights of the parties, it will not 
be necessary to decide more than one or two of such questions. 

'To appreciate the points necessary to be so decided it will be 
convenient to state first the facts of the case so faras they relate 
to the sale and then to deal with the legal proceedings that have 
been taken with regard to it. 

The property originally belonged to the father ofthe infant 
appellant, against whom the respondent on the 27th November 
1900 obtained a decree in the Court of the Subordinate Judge of 
Benares for Rs. 6,599-9-6 and costs. Two years later this 
decree was transferred for execution to the Court of the Deputy 
Commissioner of Hazaribagh, and the respondent applied to 
that Court for execution of the same by attachment and sale of 
the property. While these proceedings were going on, the 
appellant’s father died. The respondent continued the attach- 
ment proceedings, and on the 28th October 1903 applied for 
and obtained the issue of a sale proclamation fixing the sale for 
the 2nd January 1904. It does not appear that notice of any 
of the proceedings in the attachment was served on any person 
representing the infant. 

The property consisted of 109 mouzahs or villages, and the 
order for the proclamation of sale directed that the sale 
proclamation should be served on each of the mouzahs by 
announcement to the public with beat of drum, and that a copy 
of the sale proclamation should be fixed at aconspicuous place on 
each property. What was actually done was as follows. The 
proclamation was read out without beat of drum in one only 
of the mouzahs, and the proclamation affixed to a tree in that 
village alone. The evidence as to this is perfectly clear, and it 
shows not only that no drum was beaten, but that in the record 
of the proclamation it was originally so stated. That record has 
subsequently been altered—evidently fraudulently—to make 
it appear that it was done with beat of drum. 
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In addition to these serious irregularities, there is another, 
which, as it appears on the documents, their Lordships consider 
that they are entitled and bound to notice. The schedule of 
the property attached to the proclamation ought to have 
contained the particulars set out,in section 287 of the Code of 
Civil Procedure, 1882, As a matter of fact, it contained no 
statement of the encumbrances to which the property was liable. 
It stated the annual profit income to be Rs. 4,953-7-3 and 
then stated the value as being Rs. 2,000. To this last matter 
their Lordships attach importance, because the permission to bid 
which the decree-holder obtained from the Court was subject to 
the condition that the sale should not take place below the 
estimated value, and inasmuch as their Lordships are of opinion 
on the evidence that this was a gross under-valuation, théir 
Lordships cannot doubt but that the decree-holder had procured 
the insertion of this valuation (which corresponded to the amount 
due to the Government in respect of unpatd taxes, &c.) for the 
purpose of making possible a purchase by him at this low 
figure. 

What happened on the occasion of the sale is what might 
have been expected. With the exception of the Collector. and 
the decree-holder no bidder was present. The Government 
bidding was Rs. 2,000, the amount due for taxes, &c., from 
the property. The decree-holder then bid Rs. 2,020 and the 
property was of course knocked down to him. : 


Their Lordships have no doubt whatever that the matters 
above referred to constitute material irregularities in the pubishing 
and conducting the sale within the meaning of section 311 of the 
Code of Civil Procedure, 1882. There is abundant evidence that 
the infant appellant sustained substantial injury through such 
irregularities. The evidence of Moulvi Syed Ejabat Hossain, 
who was a manager under the Court of Wards, and who had 
occasion to examine into the property shortly subsequent to 
the sale, shows that in his opinion the property was sufficiently 
valuable to pay all the debts due to the judgment-creditors. At 
a later stage of the proceedings it became necessary to ascertdin 
the value of the property and the amount of the encumbrances 
thereon, and the Court referred the matter to a special referee, He 
heard evidence on both sides and reported that the property was 
worth more than two lacs of rupees after allowing for all the 
encumbrances. Against this evidence nothing has been cited to 


show that the valuation on the sale proclamation was a fair one or 
e 
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that the price obtained was adequate. It is true that counsel for 
the respondent called their Lordships’ attention to a letter written 
in the course of certain negotiations for a compromise, in which 
it would appear that some official of the Court of Wards was 
not prepared to advise that a sum of Rs. 9,000 should be paid 
to get rid of the sale unless the estate (which was no doubt heavily 
encumbered) could be wound up with the assistance of the 
Encumbered Estates Act. But the statements in such letter, 


even if they supported the contention of the respondent, would: 


.not be evidence unless the writer were called and his source of 
information disclosed. As it stands it is merely an expression of 
opinion by a person who, presumably, had no personal knowledge 
of the matter, and this can have no evidential value. Even if 
accepted it would point to the property being of a value of more 
than four times the sum which the decree-holder paid for it 
under the sale in question. 


The above facts establish a clear case for setting aside 
the sale. The sole question, therefore, is whether the legal 
proceedings for setting aside the sale have been regular so that 
their Lordships have jurisdiction to give the relief prayed for in 
this appeal. 

For the purposes of this part of the case it will be necessary 
to give in some detail an account of the legal proceedings that 
have taken place in the matter. The original action was in 
the Court of the Subordinate Judge of Benares. In 1903 the 
suit was remitted to the Court of the Deputy Commissioner 
at Hazaribagh forthe purpose of execution, and on the 11th June 
1903 he issued an attachment order against the property. The 
decree-holder applied for the issue of a sale proclamation which 
for some reason was ineffective. -A fresh sale proclamation was 
then applied for which was directed to issue fixing the Ist 
September for the sale. The report relating to the service 
of this sale proclamation was submitted on the 6th August. In 
the meantime the judgment-debtor had died on the 27th July 
1903. At that date an order had been made for the issue of 
a sale proclamation for sale on the ist September, but the sale 
proclamation had not been served. On the goth July the 
decree-holder applied for the issue of notice on the heir of the 
deceased judgment-debtor, and the record states that an order 
was made for that issue, but there is nothing to show that any- 
thing was done under it. It is probable that the decree-holder 
tried to effect service on the Nazir of the Court of Benares, 
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FQ. but that the latter refused to accept it. 'The sale could not 

1918, be held under the sale proclamation of the 27th July 1903, and 
Krishna Pragag the decree-holder applied for the issue of a fresh one on the 
7th September and obtained the issue of a sale proclamation 
fixing the sale forthe znd November. The service of this sale 
proclamation was, however, irregular, and on the 28th October he 
applied for and obtained one fixing the sale for the 2nd January 
1904. Subsequently he obtained permission to bid at the sale, 
but such permission was coupled with the condition that the 
sale should not take place below the estimated price. This 
permission was only obtained on the day of the sale, and on 
that day he purchased the property for Rs. 2,020. 


t. 
Moti Ohand, 
Lord Moulton, 


Lord 


It would appear that the whole of the proceedings sub- 
sequent to the death of the original judgment-debtor were 
without notice to any one representing the infant. It is true 
that in the original proceeding in the local Court of Benares 
in the life-time of his father, be and three other minors were 
added as defendants, and the Nazir of that Court was appointed 
pro forma guardian to them for the purposes of the suit. When, 
however, the proceedings were transferred to the Court of the 
Deputy Commissioner of Hazaribagh, it was obviously impossible 
for him to act in this capacity, and he refused so to do. From 
and after the death of the judgment-debtor and down to the 
time of the actual sale there was, therefore, no effective re- 
presentative of the infant heir. Onthe day of the sale Narayan 
Kumari, the mother of the infant, applied for a postponement, 
but it was refused, and on the 26th January 1904 she, as the 
natural guardian of the infant and on his behalf, presented a 
petition for setting aside the sale, alleging adequate grounds 
for so doing. The proceedings on this petition continued for 
some months. At this date the Court of Wards had taken 
possession of some portion of the infant's property (but not 
of Gadi Gandey), and the mother of the infant tried to induce 
them to intervene with regard to the sale. This led to pro- 
ceedings in the Court which are difficult to understand. "The 
Deputy Commissioner appears to have provisionally invited 
the manager of another portion of the infant's property to appear 
and file objections to the sale of Gadi Gandey, and for some 
‘time it was doubtful whether or not the Court of Wards would 
take charge of that property, and, if so, whether they would 
intervene in the legal proceedings, or would take steps to bring 
about a compromise with the  decree-holder. But all this 
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uliimately came to nothing, and on the 5th December 1904, 
finding that the Court of Wards did not appear at the hearing 
fixed for that date, the Deputy Commissioner made an order 
confirming the sale. 

. The mother of the infant who had presented the petition 
only learnt of the making of this order after the event. She 
was in ignorance that the Court of Wards had declined to 
interfere in the matter. On learning what had happened she 
presented a petition fora review of the order confirming the 
sale and praying to have it set aside. After protracted pro- 
ceedings, for the purpose chiefly of taking the necessary 
evidence, the Deputy Commissioner on the 16th February 1906 
allowed the prayer of the petition, having previously decided 
that sufficient cause had been shown to justify the delay in 
presenting it. From this decision an appeal was brought to 
the High Court of Judicature at Fort William. That Court 
set aside the decision of the Deputy Commissioner, and from 
that decision the present appeal is brought. 

The first contention against the competency of this spel 
is based op the provisions of Ch. 45 of the Code of Civil 
Procedure, 1882, which was in in force at the date of the 
appeal. This Chapter regulates appeals to the King 
in Council. Section 494 provides that in that Chapter the 
expression “decree” includes also “judgment” and “ order” 
unless there be something repugnant in the subject or context. 
But it is argued that orders for confirming or setting aside 
a sale made under sections 311 and 4312 are nevertheless 
excluded from the expression “decree” in this Chapter, be- 
cause they are included in the orders mentioned in section 
588. The reasoning is as follows :—In the definition of ' decree" 
in section 2 “orders” specified in section 588 are not included 
in the word “decree.” Moreover section 588 provides that 
“the orders passed in appeal under this section shall be final.” 
It is therefore contended that it would be repugnant to give 
‘to the word “ decree" in Ch. 45 a meaning which would in- 
clude "orders" under section 588. ‘ Orders” setting aside 
or refusing to set aside sales of immovable property are there- 
fore not appealable to the King in Council. 

Their Lordships are unable to accept this contention, The 
Code in express terms adopts for the purposes of Ch. 45 a 
definition of “ decree " which is special and differs from the 
meaning that it bears elsewhere in the Act. The definition of 
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‘decree’ in section 2 is therefore not applicable, and the word 
" decree" in this Chapter must be read as equivalent to " decree, 
judgment or order.” As so read there is no difficulty in 
construing section 595, which determines when an appeal lies 
to the King in Council. If this substitution be made it is evident 
that final orders may be appealed against, and therefore the 
provision at the end ofsection 588, providing that orders passed 
in appeal under that section shall be final cannot restrict the 
provision that appeals may be brought to the King in Council 
from them. It should be added that appeals of this nature have 
frequently been heard by this Board in times past, so that the 
consistent practice of the Board is at variance with this 
contention of the respondent. Moreover no reason can be given 
why orders of so important a character as those made under 
sections 311 and 312, which deal finally with the rights of 
parties, should be excluded from the privilege of an appeal. 

But the main contention of the respondent was to the effect 
that the mother of the infant could not represent him in these 
proceedings. It isso obvious that the Nazir ofthe local Court 
of Benares did not in fact represent the infant during any portion 
of the proceedings in the Court of Hazaribagh that neither before 
their Lordships nor in the Courts below was there any substantial 
contention that he continued to represent the infant after 
the removal of the proceedings to that Court. But it was 
contended that the only representative of the infant at the 
time of the sale and subsequently was the Court of Wards. It 
appears that on the 23rd December 1903 the Court of Wards 
made an order taking over the management of some part of the 
property ofthe infant. That order was not in evidence, and 
there is nothing in the record which enables their Lordships to 
ascertain its terms, but it is clear that the Court of Wards did 
not in fact take over Gadi Gandey at any time. There are 
concurrent findings to this effect in the Courts below and their 
Lordships have independently arrived at the same conclusion. 
Their Lordships are therefore of opinion that inasmuch as the 
interests of the infant with regard to this property were not in 
fact represented by the Court of Wards it was open to the mother 
as natural guardian to appear in the name of the infant to 
protect this property from sale, and that it was the only way of 
preventing his interests with regard thereto being sacrificed. 
The proceedings taken by her were therefore in order and the 
appeal from them is properly before their Lordships, 
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Their Lordships will therefore humbly advise His Majesty 
that the appeal be allowed and the order of the High Court be 
discharged with costs and the order of the district Commissioner 
restored and that the respondent be ordered to pay the costs of 
this appeal. 

Daltimon Petrow & Co.—Solicitors for the Appellant. 

Watkins & Hunter.—Solicitors for the Respondent. 

J. M. P. Appeal allowed. 


Present : Lord Atkinson, Lord Moulton, Sir Fohn Edge and 
Mr. Ameer Ali. 
BAIJNATH RAM GOENKA 


V, 
NAND KUMAR SINGH. 
[ON APPEAL FROM THE HiaH COURT OF JUDICATURE AT FORT 
| WILLIAM IN BENGAL.] 
Commissioner, if can review his order—Appeal to Oommissioner— Bengal Land 
Revenus Sales Act (Act VII of 1868 B. C), Beo. 2. 

A Commissioner of revenue has no power to review his order, setting aside a 
sale for arrears of revenue, in an appeal to him under the Bengal Land Revenue 
Bales Act, section 2, 

Baijnath Ram Goenka v, Nand Kumar Singh (1) affirmed. 

Appeal from a decree of the High Court (May 14th 1907) 
affirming a decree of the Additional Subordinate Judge of 
Monghyr (November 28th, 1905). 

The Collector sold, on the 2nd of January 1900, for arrears 
of revenue a certain mahal, in which the plaintiff-respondent 
hada four anna share, Subsequently two appeals were pre- 
ferred to the Commissioner with a view to set aside the sale. 
One of these appeals was by the respondent. It was dismissed 
on the ground that he “was not a party to the original sale." 
The second appeal was by the respondent’s co-sharers in the 
mahal, and on the 23rd March 1900, the Commissioner made an 
order in this appeal setting aside the sale. On the 21st of June 
1900, the Commissioner reviewed his order of the 23rd March 
1900, set it aside and made an order afirming the sale. Subse- 
quently a sale certificate was issued to the auction-purchaser, who 
was put in possession by the Collector. 

On the 20th June 1901 the respondent instituted the suit, 
giving riseto this appeal, praying for a declaration that the 
Commissioner’s order of the 21st June 1900 was illegal and s/íra 
vires and for a decree for the recovery of possession of his share 


(1) 1307) L. L, B84 Calo. 677, 6 0, L. J. 84. 


Krishna Prasad 
v. 
Moti Ohand, 


Lord Mowton, 


P. O, 

1918. 

ones. annud 
February, 11, 


584 


P. O. 
1918. 
Baijnath Bam 
v 


Nand Kamar., 


I di 


February, 11. 


THH CALOUTTA LAW JOURNAL, [Vor. XVII. 


of the mahal and mesne profits. The Courts below decreed 
the suit. 

The defendant thereupon appealed to His Majesty in Council 

DeGruyther, K.C., and G. A. H. Branson forthe Appellant. 
The sale was made under the Bengal Land Revenue Sales 
Act (XI of 1859) and the appeal to the Commissioner to set 
aside the sale was preferred under the Bengal Land. Revenue 
wales Act (Bengal Act VII of1868). There is no provision in 
those Acts or any other Act regulating the procedure in appeals 
to the Commissioner. He had inherent power to regulate his 
own procedure and has discretionary power to review his order: 
Badaricharya v. Ram Chandra (1) and Ram Chandra Narayan 
Kulkarni v. Draupadi (2). The word “final” in section 2 of 
Bengal Act 7 of 1868 means nothing more than “not subject to 
appeal.” A Court can review its own decision unless it is pre- 
vented by statute from doing so. 

The Commissioner had a discretionary power to review his 
order of March 23rd, 1900: Matangini Debt v. Girish Chunder 
Chongdar (3). The High Court has relied on the case of Lala 
Pryag Lal v. Fat Narayan Singh (4), which, howeyer does not 
apply to the consideration of the question under Bengal Act VII 
of 1868. In that case, Bengal Act VII of 1880 was under 
consideration and the decision rested upon the fact that certain 
portions of the Civil Procedure Code were expressly made appli- 
cable to that Act, and it was therefore inferred that the portion 
of the Code relating to review was intended to be excluded. 
Reference was also made to Act XI of 1859, sections 33 and 36 
and Bengal Act VII of 1868, section 30. 

Dube for the Respondent was not heard. 

The judgment of their Lordships was delivered by 

Lord Atkinson.—Their Lordships are clearly of opinion 
that the order of the 23rd of March 1900 was final and conclusive, 
and that, so far as the Commissioner was concerned, he had no 
power to review that order in the way in which he has reviewed 
it. That is the only point in the case. They will humbly advise 
His Majesty that the appeal ought to be dismissed. 

The Appellant must pay the costs. 

Watkins & Hunter —Solicitors for the Appellant. 

Barrow, Rogers & Nevill.—Solicitors for the Respondent. 


J. M. P. Appeal dismissed, 


(1) (1893: I, L, R. 19 Bom 118. (3) (1908) I, L. R. 30 Oalo 619. 
(3) (1895) I, L, B. 20 Bom, 281, (&) (1695) 1, L, B, 83 Calo, 410. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcroft. 
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Nij jote land—Orissa—Tenant—Oooupancy right—Bengal Rent Recovery Aot 
(X of 1859), Beo. 0— Bengal Tenancy Act (VIIIof 1885), Seo, 9— 
Tenancy originated when Act X of 1859 was in force. 

A tenant of a nij jote land, who was in ocoupation continuously for more 
than 12 years after the introduction of*'seotions 20 and 21 of the Bengal Ten- 
ancy Aot to Orissa, acquired the status of a settled raiyat. 

Section 6 of Act X of 1859 was, by force of section 2 of the Bengal 
Tenancy Act, repealed in Orissa in 1891, 

Occupation of land for 12 years after seotion 20 of the Bengal Tenanoy 
Act came into operation in Orissa, entitles a tenant to claim the status of a 

' gettled raiyat as defined in that section. A tenant whose tenancy originated 
at atime when section 6 of Act X of 1859 was in force; becomes a settled 
ralyat by ocoupation for 12 years ending at atime when the Bengal Tenanoy 

Aot is in force, 


Appealeby the Plaintiffs. 
Suit for ejectment. 
The defendant was a tenant ina si: jote land and was in 
“possession from 1892. The landlord, after giving notice to quit, 
sued the tenant for ejectment. The defence was that the 
defendant could not be ejected as he had acquired a right of 
occupancy. Both the Courts below dismissed the suit. 
Babus Provas Chandra Mitra and Susil Madhub Mullick 
for the Appellants. 
Babu Sures Chandra Chakrabarts for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in an action in ejectment. The case for the plaintiffs was that 
the defendant was a tenant of 1) jote land and was consequently 
liable to be ejected upon service of notice to quit. The defence 

7 wasthat the defendant had acquired a right of occupancy. It 
is found that the defendant was in occupation from 1892 onwards ; 
whether he was in possession from before, and if so, for what 
length of time, has not been expessly determined. Now, it is 


* Appeals from Appellate Decrees Nos, 1760 to 1702 of 1909, against the 
decrees of Babu Upendra Nath Dutt, Subordinate Judge of Cuttack, dated the 
17th July, 1909, affirming those of Babu Prosonno Kumar Gupta, dated the 
22nd September, 1908, 
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not disputed that sections 20 and 21 of the Bengal Tenancy Act 
were extended to Orissa in 1891. The position, therefore, is that 
the defendant has been in occupation continuously for more 
than 12 years after the introduction of sections 20 and 21 to 
Orissa and has acquired the status of a settled raiyat. The learned 
vakil for the appellant, however, contends that the introduction 
of sections 20 and 21 of the Bengal Tenancy Act did not operate 
as a repeal of so much of section 6 of Act X of 1859 as provides 


thata right of occupancy cannot be acquired in 5757 jóte lands. 


In our opinion, there is no foundation for this contention. 
Section 2 of the Bengal Tenancy Act shows that when a portion 
ofthe Bengal Tenancy Act hag been extended to the Division 
of Orissa, so much of the enactments in force at the time of such 
extension as is inconsistent with the portion extended shall be 
repealed in that Division. Now it is clear that sections 20 and 
21 of the Bengal Tenancy Act are inconsistent with section 6 of 
Act X of 1859, to this extent at any rate that whereas sections 20 
and 21 allow of the growth of the right of occupancy in all lands, 
section 6 restricts the growth of the right of occupancy to lands 
other than zy joie lands. Consequently section 6 of Act X of 
1859 must be taken to have been repealed in Orissa in 189r. 
This view is in accord with that taken by this Court in the case 
of Brahmanunda Mahapatra v. Arjun Raut (1). We entirely 
agree with the reasoning on which that decision is founded, and 
we observe that the Government also has accepted that view, 
because, subsequently, section 116 of the Bengal Tenancy Act 
has been extended to Orissa. 

It has finally been argued by the learned vakil for the 
appellant that notwithstanding the repeal of section 6 of Act X of 
1859 in 1891, the defendant has not acquired a right of occupancy 
under section 21 of the Bengal Tenancy Act, inasumch as his 
tenancy originated ata time when section 6 of Act X of 1859 
was still in force. This contention is palpably fallacious, because 
sections 20 and 21, which must be read into Act X of 1859, pro- 
vide that every person who for a period of I2 years whether 
wholy or partly before or after commencement of the Act has 
continuously held, as a raiyat, land situate in any village, shall be 
deemed to be asettled raiyat of that village. Consequently, 
occupation of land for 12 years after section 20 came into opera- 
tion in Orissa, entitles the tenant to claim the status of a settled 
raiyat as defined in that section. 

(1) (1903) O.L J 810, 
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The result isthat the decree of the Subordinate Judge is CIVIL. 
affirmed aud this appeal dismissed with costs. 1913, 


It is conceded that this judgment will govern the other Bafuddin Mahomed 


Appeals Nos. 1761 and 1762 of 1909 which are therefore also v, 
dismissed with costs. MES pe 
A. T. M. Appeals dismissed. MOORE EG Sl. 
Before Mr. Fustice Stephen and Mr. Fustice Mookerjee. 
KANGAL CHANDRA MONDAL AND OTHERS Cvm. 
V. 1905, 
MADHU SUDAN MONDAL AND OTHERS.“ May, i 


Settlement record, entry in, effect of-—Sorthal Parganas Settlement Iagulation 
(LIT of 1872), Sees. 8, 11, 25—Conclusive as to rights of parties having 
subsisting interest—Reversioner, not bound. 

Sections 9, 11 and 26 of the Sonthal Parganas Settlement Regulation 
make an entry in a settlement record conclusive as to the rights of the 
parties who have subsisting interest and who are in existenoe, at the time 
' the regard is made. When, therefore, an estate was represented by a Hindu 
widow and she allowed another person, one of the reversioners, to be recorded 
as the owner, the other reversionary heir, after the death of the widow, is 
not bound by the record, but may question its validity on the ground of 
collusion between the widow and the recorded owner, 


Appeal by the Defendants. o, 

Suit for declaration of title to and recovery of possession of 
certain share of immovable property. — ' 

The plaintiffs allegation was that the disputed property 
belonged to his maternal grandfather, who had two wives. 
By the first wife he had three daughters. The plaintiff was 
the son of the first daughter. The first three defendants were 
thesons of the third daughter and the fourth defendant was 
the son of the second daughter. In 1877 when the settlement 
proceedings took place, the defendant No. 1 Kangal, got him- 
self recorded as the proprietor of those lands. "The plaintiff 
alleged that at that time the second widow was entitled to be 
registered as proprietor and that by reason of collusion between 
the second widow and Kangal,the latter was recorded as pro- 
prietor. The defendants pleaded in bar section 25 of Regulation 
III of 1872, and contended that the entry in the record-of- 
rights was conclusive proof that the property in question 
belonged to defendant No, 1. 


` * Appeal from Appellate Order No. 155 of 1904, against an order of 
O. H, Bompas, Esq., Deputy Commissioner of Dumka, dated the 18th January, 
1904, reversing that of L. T. R, Lucas, Esq., Subordinate Judge of Jamtara, 
dated the 6th November 1908, 
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The Court of first instance gave effectto that objection. 
Upon appeal, the Deputy Commissioner held that the present 
case was not barred by section 25 of Regulation III of 1872, 
and remanded the case for trial on the merits. Hence this 
appeal. 

Babu Digamber Chatterjee for the Appellants, 

Babu Nalini Ranjan Chatterjee for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendants 
Nos. r to 3 in an action commenced by the plaintiff respondent 
for declaration of title to and recovery of possession of one- 
fifth share of certain immovable property. 

The plaintiff alleges that the property in' question belonged 
to his maternal grandfather Gobardhone Mandal. Gobardhone 
had two wives, Gobinda and Durgamoni. Gobinda had three 
daughters, Raimoni, Brojomoni and Mandakini. The plaintiff 
is the son of Raimoni. The first three defendants are the sons 
of Mandakini and the fourth defendant is the son of Brojomani, 
It appears that when in 1877 the settlement proceedings took 
place under Regulation III of 1872, the defendant No. 1 Kangal 
Mondal got himself recorded as the proprietor of these lands. 
The plaintiff alleges that at that time Durgamoni, the second 
wife of Gobardhone, was entitled to be registered as proprietor 
and that by reason of collusion between Durgamoni and Kangal 
Mondal the latter was recorded as proprietor. He therefore 
seeks for declaration that this entry in the record is not binding 
upon him and that he is entitled to recover possession of his 
share in the property. The defendants pleaded in bar section 
25 of Regulation DI of I872, and contended that the entry 
in the record-of-rights was conclusive proof that the property 
in question belonged to defendant No. 1. 

The Court of first instance gave effect to this objection. 
Upon appeal the Deputy Commissioner has held that the 
present case is not barred by reason of the provisions of section 
25 of Regulation II] of 1872, and he has remanded the case 
to be tried on the merits. 

Against this order the defendants have appealed to this 
Court, and on their behalf it has been urged that the suit 
is barred under section 25 of Regulation III of 1872. 

We are of opinion that this contention is unfounded. 
Section 9 of Regulation III of 1872 provides that ‘the 
Lieutenant-Governor may from time to time, by notification 


4 
e 
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in the Calcutta Gazette declare that a settlement shall be 
made of the whole or any part of the Sonthal Perganahs for the 
purpose of ascertaining and recording the various interests and 
rights in the lands.” Section 12 then provides that “ the 
Settlement Officers shall have power to inquire into, to decide 
and to record the rights of the zemindars and other proprietors, 


the rights of the tenants or raiyats, the rights of the Manjhees- 


. or other headmen as against both the proprietors and the 


$ 


tenants, and also any other landed rights to which by the law or 
custom of the country or of any tribe, any person may have legal 
or equitable claim.” Section 11 then ‘specifies a bar to the 
jurisdiction of the civil Court in certain cases and lays down 
that *except as provided in section 25 no suit shall lie in any 
civil Court regarding any matter decided by any Settlement 
Court under these rules; but the decisions and orders of the 
Settlement Courts made under these rules, regarding the interests 
and rights above-mentioned, shall have the force of a decree of 
Court.” Section 25 to which reference is thus made in section 
11 lays down that “after a period of a year from the date of the 
publication of the record-of-rights of any village, such record 
shall be conclusive proof of the rights and customs therein 
recorded, other than the rights mentioned in the latter part of 
this section, except *so far as concerns entries in such record 
regarding which objections by parties interested may still be 
pending." Itis unnecessary to refer to the latter part of section 
25, because it is conceded that no suit was brought within three 
years to contest the decision of the Settlement Officer. 

It is argued by the learned vakil for the appellants that the 
effect of section 25 read with section 11 is to give to the decision 
of the Settlement Officer the effect of a judgment in vem, and 
that it is binding not only as between the present defendants 
and Durgamani but also between the present defendants and the 
whole world. 

We are of opinion that this contention is not well-founded. 
Section 9, when it provides that a settlement shall be ordered 
for ascertaining and recording the various interests and rights 
in the lands, contemplates the ascertainment and record of 
existing interests and rights. Section 11, when it says that the 
decision of the Settlement Officer shall have the force of a decree 
of Court, evidently means that it shall have the force of a decree 
of Court as between parties in existence at the time when the 
order ofthe Settlement Officer ig made. 
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Now it is conceded before us that the present plaintiff, at 
the time when the settlement took place in 1877, had no interest 
whatsoever in this property. He was no doubt a possible 
reversioner, in other words, if he survived his mother and 
grand-mother he would be entitled to a share in the property ; 
but it is unquestionable that as reversioner at that time his 
interest was no more than contingent. It istherefore impossible 
to resist the conclusion that, as he does not claim through 
Durgamoni, he cannot in any way be bound by the order ofthe 
Settlement Officer which has the force of a decree as between 
the present defendants and Durgamoni, but which if collusive 


. does not bind the plaintiff. The defendant has no higher right 


than he would have, if he had obtained a decree in the civil 
Court against the widow, and if such decree had been secured by 
collusion, it would notin any way prejudice the reversioner. 
We must hold accordingly that the view taken by the Deputy 
Commissioner is correct and his order ought not to be disturbed. 
This appeal fails and must be dismissed with costs. 
We assess the hearing fee at two gold mohurs. 


A. T. M. Appeal dismissed. 





Before Mr. Fustice Ghose and Mr. Fustice Rampini. 
GANPAT SINGH AND ANOTHER 


v. 


JASODHUR SINGH.* 


Penalty—Kabutiat, construction of—~Agreement to pay inoreased rent on failure 
to execute fresh habuliat after expiry of term—Tenant, status of, determination 
of, if necessary — Bengal Tenanoy Act, Seo. 42—Indian Contract Act, Seo, 74, 


Under three kabuliats executed in favour of the plaintiffs two of which 
were executed before the Bengal Tenanoy Aot, and the third after that Aot 
came into operation, the defendant agreed to pay rents of Rs. 2, Bs, 2-8 and 
Rs. 8 per bigha, It was stipulated in each of those habuliats, that after the 
expiration of the term of 5 years, the tenant defendant would cease to have 
any right to retain possession, that in case he failed to execute fresh kabuliats, 
the landlords should have tbe power to realise rent at Rs, 5 per bigha on the 
strength of the said Aabuliats and he would have ro objection to that, The 
defendant, who had no right of occupancy in the lands covered by the kabuliate, 
did not execute fresh kabuliats after the expiry of the term and a suit was 
brought to recover rent at the rate of Rs, B per bigha : 


A from Appellate Deoree No, 27 of 1894, against the deoree of Babu 
Hurro Conind Mukerjee, Additional Subordinate J udge of Bhagalpur, dated the 
39th September 1898, modifying that of Babu Uma Churn Kar, Munsiff of 
Madhipura, dated the 818t January 1893. 
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Held, that the plaintiffs were entitled to demand rent at the rate of Ra, 6 
per bigha, and the stipulation as to payment of rent at that rate was nots 
penalty incurred by reason of non-exeontion of fresh kabuliats, 

Per Rampini J.—That it was immaterial, when the question as to whether 
the rate of Bs. 5 agreed on in the Aabuliats was a penalty or not had to be con- 
sidered, to determine what the statua of the defendant was, 


Appeal by the Plaintiffs. 

Suit to recover rent. 

The material facts were set forth above. 

Babus Saroda Charan Mitra and Chandra Sekhar Mukerjee 
for the Appellants. 

Babu Ram Charan Mitra for the Respondent. 

The judgments of the Court were as follows : 

Ghose J.—This was a suit to recover rent for the years 1297 
to 1299 under the terms of three fabultats executed by one 
Chuther Singh, the father of the defendant Jasodhur Singh. 
Two of these Aabuliats were executed before the Bengal Tenancy 
Act, and one of them after that act came into operation. It has 
been found by the lower appellate Court that the defendant 
has no right of occupancy in the lands covered by the aduhats 
in question. The leases were expressly Acca transactions for a 
term of years, the rent then stipulated being Rs. 2, Rs. 2-8 and 
Rs. 3, respectively per bigha; and it was stipulated in each of 
these £abultats " that after the expiration of the term of five 
years (1293 to 1296 F. S), Ishallcease to have any right to 
retain possession, that in case I fail to execute fresh kadbultats, 
the Malik Zemindars shall have the power to realise rent at Rs, 5 
per bigha on the strength of this Aadus/sat, and I shall have no 
objection to this." 

The defendant did not execute fresh £abuirat and' the plain- 
tiff has brought this suit to recover rent for the years 1297 to 
1299 àt the rate of Rs, 5 per bigha on the basis of the existing 
kabutiats. 

The lower appellate Court, while it has found that the defen- 
dant has no right of occupancy, has held that the stipulation as 
to Rs.5 per bigha was in the nature of a penalty and it has 
therefore decreed to the plaintiff rent at the previous rates. 

It appears to me that though the Zaóu/fas were expressly 
given for five years, they were intended to be operative even 
after that period, but at the rate of Rs. 5 per bigha, if the lessee 
should choose to continue in possession. The lessee had no 
right whatever to the land, and was not entitled to insist, after 
the expiration of the five years, that his rent should be at fair 
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CIVIL, and equitable rates, and he agreed to pay at the increased rate 
1896, after the said period, if he chose to continue in possession, 
Gianpat Bingh under the éabudtais then executed. It would seem that the 
parties contemplated that the rent under the fresh aduétats 
should be at the rate of Rs 5 a bigha the rate which the lessee 
agreed to pay after the five years in question. 

Under these circumstances I am of opinion that the landlord 
is entitled to demand rent at the rate stipulated under the 
&abuliats executed in his favour, and that the stipulation as to 
payment ofthat rate cannot be regarded as a penalty incurred 
by reason of the non-execution of fresh £abu/tfats. 

We, therefore, direct that the decree of the lower appellate 
Court be varied and this appeal decreed by allowing the plaintiff 
rent at the rate of Rs. 5 per bigha, and by declaring that, should 
the defendant fail to satisfy the decree within a fortnight from 
this date, he will be liable to be ejected. The appellant will be 
entitled to his costs. 

Rampini J.—In this case the defendant. holds three 
holdings under the plaintiffs under 3 fadusiats, two dated 
February 1885 and the third dated December, 1886. They 
were for terms of 5 years. In these Z4abulats as to the 
due execution of which no question has been raised before us, the 
defendant agreed to pay rent at the rates of Rs. 2, 2-8 and 3 per 
bigha to execute fresh kabuitats on the expiry of the terms of 
5 years, and if he failed to do so and continued to occupy the 
lands, ‘to pay rent at the rate of Rs. 5 per bigha. The plaintiff 
now sues for arrears at this rate of Rs. 5. The Munsiff held that 
the plaintiff could not recover rent exceeding the old rates by 
more than 2 as. in the rupee. The Subordinate Judge held that 
the rate of Rs. 5 was a penalty, and that, as there was no 
evidence to show what a fair and equitable rate was, he held that 
the plaintiff could only recover arrears at the old rates. He 
however found that the defendant was non-occupancy raiyat and 
ordered that if he did not pay the rent at the old rates within 15 
days, he should be ejected. 

Iam of opinion, for the reasons already given in my 
judgment in Zezfendro Narain v. Bakat Singh (1), that the rate 
of Rs. 5 which the defendant agreed to pay in his adultats is 
not a penalty. It does not, in my opinion, come within the pro- 
visions of section 74 of the Contract Act, or of the Full Bench 
rulings, Kalachand Kyal v. Shib Chunder (2) and Ümarkhan v. 

(1) (1895) I. L. B. 23 Calo. 658. (2) (1892) I. L, B, 19 Calo, 392, 


v. 
Jasodhur Singh, 





Ghose, J. 


——<_ 
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Salekhan (1). Two of these Aaduhats were executed before the 
Tenancy Act came into operation, and are in no way contrary to 
the provisions of the previously prevailing rent law. The third 
is quite legal under the terms of section 42 of the Tenancy Act, 
seeing that the defendant has been held to be a non-occupancy 
raiyat. The decree for ejectment, which the lower appellate 
Court has given, is in accordance with the provisions, of 
section 44 (a) of the Tenancy Act. 

I would add that, in my opinion it is immaterial when the 
question, as to whether the rateof Rs. 5 agreed on in the £aóu/tat 
is a penalty or not, hasto be considered, what the status of 
defendant is, Ifthat rate be a penalty, it is equally so, whether 
the defendant is an occupancy ora non-occupancy raiyat. If it 
be not a penalty, it is not a penalty in either case. The question 
of the defendant's status appears to me to be material only when 
the question as to whether the rate stipulated for in the &abu/rats 
contravenes the provisions of any section of the past or present 
rent law has to be considered, and as I have already said, it does 
not appear to me to do so. 

For these reasons, I would decree this appeal. 

ATM >œ Appeal decreea. 
(1) (1892) I, L. B. 17 Bom, 106, 


CIVIL RULE. 


Before Mr. Fustice Chitty and Mr. Fustice Teunon. 
KARTIC CHANDRA OJHA AND OTHERS 


v 


GORACHAND MAHATA AND OTHERS.* 


Revision—High Court's power—Chota Nagpur Tenanoy Act (VI of 1908 B.C. i 
Seos. 27, 215 (2), £17, 270— Rent, enhancement of, applications for—Judioial 
procesding— Omission to deal with merits of appeal. 


Proceedings on applications for enhancement of rent under the provisions 
of seotions 37 to 30 of the Chota Nagpur Tenancy Act, are judicial proceedings 
and the Deputy Commissioners in the performance of their judicial duties 
under the said Act are Courts subject to the appellate jurisdiction of the High 
Court. 

Chaitas v, Kunja Behari (1), referred to, 

A Judge in omitting to deal with the merits of an appeal, fails to exercise 
a jurisdiction vested in him by law. ` 


* Civil Rule No. 4910 of 1912., against the deoision of G. Milne, Esq., 
Sepoy Commissioner of Manbhum, dated the 8th June, 1912, reversing that 
of Babu Rakhal Mohan Banerjee, Deputy: Collector of Purulia, dated the 12th 
February, 1913, . 


(1). (1911) I, L. R. 88 Calo, 882; 14 O. L, J. 284; 15 0. W, N. 863, 
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Application by the Landlord. 


Application for enhancement of rent under section 27 of the 
Chota Nagpur Tenancy Act. The application was heard by a 
Deputy Collector empowered to discharge the function ofa 
Deputy Commissioner under sections 27 to 30 of the said Act, 
who made an order enhancing the rent of the tenant from Rs. 2-8 
to Rs, 32-10-5 per annum. The Deputy Commissioner on 
appeal by the tenants, dismissed the landlords’ application on 
the ground that the question at issue should be decided only 
after a full and fair trial by the settlement department in the 
village. Against that order of dismissal, the present Rule was 
obtained, and the question was whether the High Court had 
jurisdiction to revise the proceedings of the Deputy Commissioner. 

Babu Bepin Behary Ghose for the Petitioners. 

Babu Karunamoy Ghose for the Opposite Party. 

The judgment of the Court was as follows : 

In this case the landlord petitioners made an application 
under section 27 of the Chota Nagpur Tenancy Act (Bengal 
Act VIof 1908) for the enhancement of the rent paid by the 
tenants opposite-parties in respect of their holding. 

The application was heard by a Deputy Collector empowered 
to discharge the functions of a Deputy Commissioner under 
section 27 and the following sections of the Act. Aftera pro- 
longed enquiry the Deputy Collector on the 12th February 1912 
made an order enhancing the rent of the tenants from Rs. 2-8 to 
Rs, 32-10-5 per annum. Against this order the tenants perferred 
an appeal under the provisions of section 215 (1) (sv) to the 
Deputy Commissioner who, after commenting on the proceedings 
of the- Deputy Collector in terms which should not find a place ` 
in the judgment of any Court, dismissed the landlords’ applica- 
tion on the ground that in his opinion the questions at issue 
should be decided only " after afull and fair trial" or “by the 
Settlement Department in the village." 

It is not suggested that in the area with which we are here 
concerned any order for the preparation of a record of rights had 
been issued, and obviously if in the opinion of the Deputy 
Commissioner the case had not been fully and fairly tried his 
proper course was to make or direct such further inquiry as 
might be necessary. 

It therefore cannot be and has not been disputed before us 
that in omitting to deal with the appeal before him on the merits 
the Deputy Commissioner has failed to exercise a jurisdiction 
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vested in him.by law. Buton behalf of the tenants opposite- 
parties it has been contended that the Courts of Deputy Com- 
missioner when dealing with applications for the enhancement 
of rent under the provisions of sections 27 to 30 of the Chota 
Nagpur Tenancy Act are not Courts subject to the appellate 
jurisdiction of this Court within the meaning of section 15 of the 
Indian High Courts Act 1861, that superintendence over Deputy 
Commissioners in the performance of their duties under the Act 
are by its. express provisions vested in the Commissioner and the 
Board of Revenue and that therefore this Court has no jurisdic- 
tion, or at least should not interfere. 

These contentions are based on the provisions of section 215 
(2) (which in terms relates to suits ony) section 217 and sec- 
tion 270 of the Act. 

From the very nature of the proceedings themselves, and also 
from the provisions of the Act as contained for instance in 
Chapter XVI it is clear that proceedings on applications for 
enhancement of rent are judicial proceedings, and in view of the 
express provisions of section 224 (2) which allows in certain cases 
a second appeal to this Court it cannot in our opinion be con- 
tended that Deputy Commissioners in the performance of their 
judicial duties under the Chota Nagpur Tenancy Act are not 
Courts subject to the appellate jurisdictjon of this Court. 

No doubt by the provisions of the sections we have already 
cited, powers of revision, direction and control are vested in 
the Commissioner and the Board of Revenue, But these sections 
merely reproduce in practically identical terms the provisions of 
sections 151 and 152 of Act & of 1859, and notwithstanding the 
existence of those provisions in that Act, this Court in a long 
series of decisions, we need here refer only to the case of 
Chattan Patgost Mahapatra v. Kunja Behari Painatk (1), has 
held that it has jurisdiction and has interfered in cases where the 
Courts of Collectors have either exceeded the jurisdiction or 
failed or refused to exercise the jurisdiction vested in them by 
the said Act. 


We are therefore of opinion that in the present case we have 
jurisdiction and should interfere. 


We accordingly make this rule absolute, set aside the order 
of the Deputy Commissioner dated the 7th June 1912 and direct 


him to proceed with and determine the appeal before him on the 
merits. 


We make no order as to costs. 
A, T.N. 


Rule made absolute. 
(1) (191!) I, L, B. 88 Oalc. 882 
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APPELLATE CIVIL. 


Before Str Asutosh Mookerjee, Knight, Fudge, and Mr. Vustce 
. Beachcroft. 
DUND BAHADUR SINGH 
v. 
DEO NANDAN PRASAD.* 
Disoretion-—ÀA ppeal, filing of, beyond time— Limitation Act (XV of 1877), 
Saos. 5, 14. 

Section 14 of the Indian Limitation Act does not always furnish an analogy 
in the exeroise of discretion by Court under section 5 of the Act, The essential 
point to be considered in any possible application under section 14 is that the 
previous proceeding was founded on the same oause of action as is sovght to 
be enforced in the subsequent guit, 

When the time for appealing is once passed, a very valuable right is secured 
to the successful litigant, and the Court must, therefore, be fully satisfied of 
the justice of the grounds on which it is sought to obtain en extension of time 
for attacking the decree and thus perhaps apne the successful litigant 
of the advantage he has obtained. 

Karsondas v. Gungabai (1) and Sarat Chander v. Saraswati (2), followed, 

The fact that the appellant had preferred an appeal in a connected case 
and awaited its result, does not entitle him to extension of time under section 6, 


Theoker v. Casi (8) followed, 
An ew parte order admitting an appeal without reservation, can i Bs opened 


on the objection of the other party, 


Appeal by the Defendant. 

Suit to enforce a mortgage. 

The defendant was alleged to be a puisne incumbrancer. 
In the previous suit between the parties, his mortgage was 
questioned and the first Court held that the defendant's mortgage 
was not genufne. He appealed to the High Court, during the 
pendency of the appeal, the plaintiff brought the present suit 
on another mortgage against him and the mortgagor. The 
defendant did not contest the suit and an ex parte decree was 
passed. Nearly four months and more than 9o days after the 
passing of the ex parte decree, the appeal in the High Court was 
allowed. The defendant, four days after the passing of the 
decree of the High Court, filed the present appeal. An ex parte 
order was passed admitting the appeal, subject to objection at the 
hearing by the respondent. 

Babu Ganes Dut Singh for the Appellant. 


* Appeal from Original Decree No. 862 of 1908, against the decree of Babu 
Darga Das Bose, Subordinate Judge of Mongbyr, dated the 27th March, 1407, 


(1) (1905) I. L. R. 80 Bom, 829. — (2) (1907) T. LAR.184 Cale, 216, 6 O. L, J. 880. 
(8) (1890) T. L. R, 14 Bom, 866, 
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Babu Basant Kumar Bose, Dr. Sarat Chandra Basack and 
Babu S16 Chandra Palit (for the Deputy Registrar) for the 
Respondent, d 

The judgment of the Court was delivered by 

Mookerjee J.—A preliminary objection has been taken to 
the hearing of this appeal on the ground that it is barred by limit- 
ation. The appeal is directed against a decree made on the 
27th March 1907, but was not lodged in this Court till the 27th 
July 1908. The appellant contends that this is a case where an 
order ought to be made in his favour under section 5 of the 
Indian Limitation Act. 

On the 9th April 1905, the plaintiff respondent brought a 
suit to enforce a mortgage executed by one Ajudhya Prasad on 
the 6th February 1891. To that suit, the present appellant was 
joined as a party defendant on the allegation tbat he claimed 
to have acquired an interest in the equity of redemption from 
the mortgagor ; but the plaintiff added that he did not accept 
the alienation as genuine. That suit was decreed in favour of 
the plaintiff on the 26th March I906 and the contention of the 
present appellant that the transfer in his favour was genuine 
was overruled by the original Court. An appeal against that 
decree was lodged in this Court on the 22nd June 1906, and 
was allowed on the 23rd July 1908. Meanwhile, on the rsth 
June 1906, the mortgagee who held another security from 
Ajudhya Prasad -executed on the r1th March 1894, commenced 
the present litigation to enforce his rights thereunder. The 
appellant was joined as a party defendant to this suit on the 
allegation that he claimed to be a transferee of the equity of 
redemption from the mortgagor, but the plaintiff added, as in 
the previous suit, that his allegation was unfounded. The 
defendant made an unsuccessful attempt in the Court below to 
stay the hearing of the suit pending the result of the appeal to 
this Court in the previous litigation. When the Court refused 
to stay the trial, apparently he did not contest the claim, and, 
on the 27th March 1907, an ex parte decree was made in favour 
of the plaintiff. Against that decree, he did not appeal to this 
Court within the time allowed by law, and waited till the 27th 
July 1908, when he lodged the memorandum now before us. 
The only excuse he can offer is that he decided niok to prefer 
an appeal till he was successful in the previous litigation. He 
states frankly that any appealj against the decree of the 27th 
March 1907, would have been infructuous in the event of dismissal 
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"C1vir. of the appeal in the previous suit, Under these circumstances, 
1919. he invites the Court to exclude the time during which the appeal 
np in the earlier litigafion remained pending in this Court, and he. 


...Dund Bahadur > 
relies upon the analogy of the provisions of section 14 of the 


eas Limitation Act, which admittedly have no direct application to 
Movkerjée, J, the case before us, but may, it is suggested, be usefully kept in 
view when the Court is called upon to exercise its discretion 
under section 5: Balwant Singh v. Gumant Ram (1). Sec- 
tion 14 does not, in our opinion, furnish any analogy which can 
possibly assist the appellant, [ The essential point to be con- 
sidered in any possible application under section 14.1s that the 
previous proceeding was founded upon the same cause of action 
.as is sought to be enforced in the subsequent suit. Here the 
.causes of action in the two suits were entirely distinct/ If we 
“were to accede to the contention of the appellant, the result 
- would follow that where the same question is raised between 
two parties in a number of distinct suits, which are all decided 
against, one of them, it is open to him to prefer an appeal 
. against the decree in one only of the suits and to wait, till that 
appeal has been decided, to enable him to consider whether an 
appealmay or may not be profitably filed in the other suits. 
This position has only to be stated, to be discarded as obviously 
unsound, The view wè take is supported by the decision in 
-Jhucker Mouji v. Caujt Purbhut (2). The learned vakil for the 
appellant has, however, made an earnest appeal to us to exercise 
-our discretion in favour of his client on two grounds ; first that 
an order under section 5 has already been madein his favour by 
another Divfsion Bench of this Court; and secondly, that the 
value of the subject matter of this litigation is considerable. 
In so far as the first ground is concerned, we are of opinion that 
no weight can be attached to it, The order was made ex parte 
and subject to objection by the respondent at the hearing. But 
‘even if there had not been such an express reservation, the 
„ex parte order could have been opened on the objection of the 
-other party: Gzrwar Lal v. Lakshmi. Narain (3), Balabat v. 
Ganesh (4) and Bibi Tasitman v. Harthar Mahto (5), In fact, 
if what is recognized as the usual procedure had been followed 
in this instance, the appeal would not have -been directed to be 
registered ex parte, but a Rule would have been issued upon the 
~ (1) (1883) T L, B. 6 All 691, (8) (1904) T, T, R. 26 All, 329, 


(2) (180) T, L, B, 11 Bom, 866 — (4) (1902, I. L. B, 27 Bom, 162 133). 
(5) (1904) I. L, R. 82 Calo. 258. l 
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respondent caling upon him to show cause why the appeal C1vir. 


should not be registered though preferred beyond the period 1912. 
allowed by law. The appellant proceeded ehtirely at his own risk — pugna Bahadur 
. and cannot take advantage of the ex parte order he obtained. In 
so far as the second ground is concerned, it can clearly have 
little, if any, weight in the consideration of the question, whether 
the discretion vested in the Court under section 5 should be 
exercised in favour of the appellant. In this connection, we 
must remember that, as pointed out in Aarsondas Dharamsey v. 
Bai Gungaba: (1) and Sarat Chander v. Saraswati (2), when 
the time for appealing is once passed-4 very valuable right is 
secured to the successful litigant, and the Court must, therefore, 
be fully satished of the justice of the grounds on which it is 
sought to obtain an extension of the time for attacking the 
decree and thus perhaps depriving the successful litigant of the 
_ advantages he has obtained. We are satisfied in the case before 
us that there is no justice in the ground urged by the appellant ; 
his sole object was to defer payment of the Court-fee upon the 
memorandum of appeal, because he was reluctant to take the 
risk of a possibly infructuous appeal. ` 
The result is that the appeal is dismissed with costs. We 
assess the hearing fee at five gold mohurs. 
A. T. M. Appeal dismissed, 
(1) (1905) I, L, R. 80 Bom, 829. 
(2) (1907) I. L, B. 34 Cale, 216, 5 O. L, J. 880, 
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Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. . 
RAJA RAM RANJAN CHAKRAVARTI BAHADUR 


v. CIVIL, 
SATIS CHANDRA SINGH AND OTHERS." 1910. 

Settlement Record, entry in, effect of-—Serthal Parganas Settlement Regulation May, 19, 
(LIL of 1872), Sees. 11, 25—Conelusire as to rights of parties—Proprietor eines 


and tenant. 


At the Jast Cadastral Survey in Sonthal Parganas, certain land in monza B 
was inoluded in monza A by the Assistant Settlement Officer and specifically 
excluded from mouza B. The order of’ the Assistant Settlement Officer was 
affirmed on appeal, and on revision by the final Court, Ina suit brought 
by the proprietor of the mouzss A and B against the makararidars and 
dar-mekeraridars of mouza A fora declaration that the disputed land was not 
included in mouza A : 

Held, that asa final decree under seotion 11 of the Sonthal Parganas 

* Appeal from Appellate Decree No, 2129 of 198, sgainst the decree of 
H. W. Scronpe, Esq., Deputy Commissioner and Distuct Judge of Dumka, 


dated the 29th July, 1908, affirming that of W. H. Thomson, Esq., Subordinate 
Judge of Dumke, dated the 28th April, 1908, 
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Bettlement Regulation was passed against him by the Settlement Court, the 
suit was barred under section 25 of that Regulation. 

Ram Churn Singh v, Dhaturi Singh (V) followed, 

Appeal by the Plaintiff. 

Suit for a declaration that a certain entry in the Settlement 
Record was wrong. 

The material facts and argument appear from the judgment. 

Dr. Rash Behary Ghose and Babu Shibaprosonno Bihatta- 
charya for the Appellant. 

Babu Nares Chandra Sinha for the Respondent. 

-The judgment of the Court was delivered by 

Holmwood J.—This appeal arises out of a dispute between 
the proprietor of mouza Bagjobra and Adekha on the one 
side and the makararidars and dar-makararidars of mouza 
Adekha on the other. It appears that there were 171 bighas 
and odd of land north of the plaintiff's village of Pagjobra 
which was originally jungle. This was gradually reclaimed and - 
a Sonthal busti established there and the plaintiff used to receive 
rent from the Sonthals. But at the last cadastral survey this 
I71 bighas and odd wasincluded in Adekha by the Assistant 
Settlement Officer and specifically excluded from the village 
of Bagjobra on the ground that a road and ditch seemed to be 
the natural boundary of the two villages. An appeal was 
presented to the Settlement Officer of the Sonthal Parganas 
which after remand was eventually dsmissed, and the order 
of the Settlement Officer was affirmed by the Commissioner of 
Bhagalpur on revision by an order dated the 29th April, 1904. 
It would therefore appear that the plaintiff appellant had ample 
notice of this alleged area at the time of the settlement, that he 
fought in the matter to the last and that what amounted to a 
final decree under section i1 of the Sonthal Parganas 
Settlement Regulation III of 1872 was passed against him by 
the Settlement Court holding that this was land appeitaining to 
Adekha and hence to the defendants’ makarari. 

The present suit has been held by both the Courts below 
to be barred by the provisions of section 25 of the Regulation. 
That Regulation says that the Courts established under 
Act VI of 1871 are empowered to find and determine the rights 
of zemindars and other proprietors as between themselves, if any 
suit affecting such rights be pending at the time when this 
Regulation shall come into operation, or if a suit be brought to 
contest the finding or record of the Settlement Officer within 


(1) (1890) T. L, R, 18 Cale, 146, 
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three years from the date of the said publication or of the 
final order of the Revenue Court. In the case of Ram Churn v. 
Dhaturt Singh (1) the suit was brought to avoid the makarari 
under the Sonthal Parganas Settlement Regulation by the 
proprietor against his tenant makararidar. The relations of 
the parties were therefore the same as they are in this case. We 
are asked to distinguish that case from this on the ground that 
the question there was whether the defendant was or was not a 
tenant of the plaintiff. But the real question there as here was 
whether the defendant was or was not tenant of the land in 
dispute, and that question was held by the Court to be one which 
could not be tried by the civil Courts in the Sonthal Parganas. 


That ruling seems to govern this case, and although the law 


appears to have been modified since this case was brought we 
are bound to follow the Regulation as it stood at the time this 
case was decided. 

We are of opinion that the case is barred by section 25 
of the Regulation and the appeal must be dismissed with 


costs. 
A. T. M. Appeal dismissed. 





Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
Beachcroft. 


GOBIND SAHAE 
v 


UDIT NARAIN SINGH.* 


Rent, suit for— Tenant, disqualified proprietor— Fstate, liability of—Party 
-— Decree, form of. 

A man cannot escape payment of his debts merely because he gets him- 
self declared a Ward of Court ; his estate in the hands of the Court ig available, 
if the proper procedure is followed, for the satisfaction of all his creditors ; 
there is no foundation forthe assumption that the Court holds the estate subject 
to the liability for payment of such claims alone as nrise ont of or in relation 
to that estate. 

In a suit for rent against n tenant whose estate was placed in charge of 
the Court of Wards, the latter can be sued only as represented by the Manager, 
In the suit thus constituted, the decree must be ao framed as to be binding 


npon the manager as such. 


Appeal by the Plaintiff. 
The plaintiff founds his claim for rent on a kabultat 
* Appeal from Original Deoree No. 8 of 1910, against the decree of Babu 
Hem Shanda Mookerjee, Subordinate Judge of Monghyr, dated the 80th 


September, 1809. 
(1) (1890; T, L. R 18 Calc. 146 
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executed by the defendant on the 12th January, 1903, for a 
term of 7 years from 1903 to 1909. The rent was claimed 
in respect of the last 3 years of the tenancy. The defendant was, 
at the time of the institution of the suit, a ward of the Court. 
The suit was filed on the 8th July, 1909, and the 2nd August 
was fixed for final hearing. The case, however, was not heard 
on that day, and on the 220d August, the date fixed for trial, 
the manager, who represented the defendant, entered appearance 
and applied for time to file his written statement. The Court 
gave him time till the 22nd September to state his defence 
orally. On that date the defence was stated orally. The 
Court gave effect to his statement and made an ex parie decree 
against the defendant Udit Narain personally ; it further directed 
that the name of the Court of Wards be expunged from the 
decree. | 


Babu Omakalt Mookeri: and Moulvi Syed Mahomed Tahir 
for the Appellant. 


Babu Ram Chandra Mitra for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff 
in a suit for rent. The plaintiff founds his claim on a £aóu/rat 
executed by the defendant Udit Naran Singh on the 12th 
January 1903 for a term of seven years from 1903 to 1909. 
The rent is claimed in respect of the last three years of the 
tenancy. Thedefendant is now a ward of Court, as he has 
been declared a disqualified proprietor under section 6 clause 
(e) of the Court of Wards Act, 1879. For the purposes of this 
suit, he has been represented by Mr. Barrow, his manager, under 
the Court of Wards Act. The plaint was filed on the 8th July 
1909, and the 2nd August was fixed for final hearing. The 
case, however, was not heard on that day, and, was adjourned 
to the 12th August, when the trial was fixed for the 22nd August, 
On that date, the manager entered appearance and applied 
for time to fle his written statement. He was not entitled 
as'a matter of rightto file a^ written statement, because under 
section 148 clause (e) of the Bengal Tenancy Act, a written 
statement can be filed in a rent suit, only with the leave of 
the Courr, The Court gave the defendant time till the 22nd 
September to state his defence orally. On that date, the 
defence was stated orally in these terms: ^" The property in 
question for which rents are claimed is not under the manage- 
ment of the Court of Wards; so the properties now in charge 


wa 


Von. XVII.] HIGH COURT, 


of the Court of Wards are not liable.’ It is not easy to 
appreciate the true import of this defence. The Subordinate 
Judge, however, gave effect to it and made an ex parte decree 
against the defendant Udit Narain personally; he further directed 
that the name of the Court of Wards be expunged from the 
decree. The plaintiff has appealed to this Court, and on his 
behalf it has been argued that the defence as orally stated 
was no answer to theclaim. In our opinion, this contention 
is clearly well-founded, 

As we have already stated, the tenancy was to terminate 
jn 1909 ; when the suit was commenced on the sth July 1909, 
the tenancy was not in existence; and the defence appears to 
-have been taken that as the property for which the rents were 
claimed was not under the management of the Court of Wards 
because the property had cased to exist, the properties now in 
charge of the Court of Wards were not liable. This is manifestly 
fallaciozs. A man cannot escape payment of his debts merely 
because he gets himself declared a ward of Court ; his estate in 
the hands of the Court is available, ifthe proper procedure is 
followed, -for the satisfaction of all his creditors ; there is no 
foundation for the assumption that the Court holds 
the estate subject to the liability for payment of such 
claims alone as arise out of orin relation to that estate. 
The plaintiff in the case before us is entitled to a personal 
decree against (the tenant defendant, for the arrears of rent of 
the tenancy, the term whereof has now expired. But as his 
estate has been placed in -charge of the Court of Wards, 
he can be sued only as represented by the manager. In the 
suit thus constituted, the decree must be so framed as to be 
binding upon the manager as such, because otherwise no 
properties of the debtor can be reached for satisfaction of the 
decree. Under these circumstances, it is plain that the defence 
as orally stated‘furnished no answer to the claim. 

It has been finally argued tbatthe case ought to be re- 
" manded in order that a written statement may be filed and 
& defence on the merits established. The sum claimed is large, 
and one may at first sight, feel inclined to accede to the prayer 
of the defendant. But, upon closer examination of the record, 
it becomes manifest that the defendant is not entitled to any 
consideration. The defendant had ample time allowed to him 
to state his defence, and the only defence taken was entirely 
untenable; there was not the remotest suggestion that any 


e 
a7 


603 


CIVIL, 
1912, 
Gobind | Sahae 
Udit Narain Singh, 


Mookerjee, J. 


1912, 
diga 
Gobind Sahae 
t. 
Udit- Narain Singh, 
Mookerjes, J, 


THE OCALOUTTA LAW JOURNAL. [Vorn. XVII, 


defence on the merits was possible. Under these circumstances, 
it would not be right to prolong the litigation further and to 
allow.the defendant an opportunity to put forward a defence 
which has not been suggested inthe faintest degree up to the 
present stage. uu 

Tne result is that the decree of the Subordinate Judge is 
discharged and a decree made in favour of the plaintiff against 
the defendant as représented by the manager under the Court 
of Wards. The plaintiff is entitled to his costs; throughout 
the litigation. His claim -will carry interest at 6 per cent. per. 
annum’ from- the time of the institution of the suit to the.date 
of realization, 
A. T. M, 


nm 


Appeal allowed: sutt decreed. 
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Before Mr. Fustice Mookerjee and Mr. Justice Carnduf. 
PRAYAG NARAIN SINGH 


v. 
SUKHDEO NARAIN SINGH.* 
Appeal— Maintainability— Agreement as to mode of determination of queation 
different from that presoribed by legislature, effect of, 


An agreement between two litigant parties as to the mode of determination 
of questions in controversy between them, different from the mode prescribed 
by the legislature, may be binding on them, Bat the parties cannot, by 
mutual consent, create a right of appeal where none is allowed by statute. 


Appeal by the Objector. 

Proceedings in execution of a decree in a suit for partition 
of joint properties. 

- The dispute between the parties was referred to arbitration 
anda decree was made on the basis of the award of the arbitra- 
tors. The arbitrators suggested that the properties should be 
divided in proceedings in execution of the decree except one 
property which they themselves had divided. The lower Court 
accepted the suggestion and the preliminary decree that was 
drawn up directed that the properties which remained undivided 
be divided jn execution proceedings. Protracted investigations 
had taken place in the execution proceedings and on two previous 
occasions, appeals were preferred to the High Court against orders 
made in these proceedings on the basis that the orders fell 
within the scope ofsection 244 of the Code of Civil Procedure, 
1882, On those occasions, no objections were taken to the com- 
petency of the appeals. On the present occasion, an objection 
was taken that the orders sought to be assailed were not 
appealable, as they were interlocutory orders intermediate be- 
tween the preliminary decree and the final decree. 

Babu  Umakah Mukerji and Moulvi Mohamed Mustafa 
Khan for the Appellant. 

Dr. Rash Behary Ghose and Babu Gones Dut Stngh for the 
Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This appeal is directed against three orders 
which purport to have been made in course of proceedings in 
execution ofa decree in a suit for partition of joint properties. 
A preliminary objection has been taken to the competency of the 
appeal, 


* Appeal from Order No. 449 of 1910, against the order of Baba D. Poss, 
Subordinate Judge of Gya, dated the 5th August, 1910. 
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It appears that the dispute between the parties was referred 
to arbitration and on the 21st December 1906, a decree was made 
on the basis of the award of the arbitrators. "The arbitrators 
appear to have suggested that the properties should be divided 
in proceedings in execution of the decree except one property 
which they themselves had: divided. The Subordinate Judge 
accepted this suggestion and the result was that the preliminary 
decree which was drawn up directed that the properties which 
remained undivided be divided in execution proceedings. Pro- 
tracted investigations have taken place in the execution proceed- 
ings, and, on two previous occasions, appeals were preferred to 
this Court against orders made in these proceedings on the basis 
that the orders fell within the scope of section 244 of the Code 
of Civil Procedure, 1882 and were appealable as decrees, On those 
occasions, no objection appears to have been taken to the 
competency of the appeals. On the present occassion, however, 
an objection has been urged that the orders sought to be assailed 
are not appealable, as they are interlocutory orders intermediate 
between the preliminary decree and the final decree which has 
not yet been made, The learned vakil for the respondents has 
contended that these orders cannot be regarded as decrees, jirsi, 
because although they purport to have been made under 
section 47 of the Code of Civil Procedure, 1908, they could 
not have been made under that section, and secondly, because 
even if they are treated as properly made under section 47, they 
do not decide ‘any question relating to the rights of the parties, 
and, therefore,do not embody any adjudication which can be 
challenged by way of appeal. The learned vakil for the appellant 


‘has contended, on the other hand, that it is not-open to the res- 


pondents to take any objection to the competency of the appeal, 
because it was by consent of parties that the preliminary decree 
directed the investigation of all these matters in the course of 
execution proceedings. In our opinion, the preliminary objection 
is obviously well-founded, and it is open tothe respondents to 
take exception to the competency of the appeal, notwithstand- 
ing the direction given in the preliminary decree and notwith- 
standing their omission to take exception to the validity of the 
appeals filed against the previous orders in the so- -called execution 
proceedings. 

There is no room for controversy that the order embodied 
in the preliminary decree was irregular, at least to this extent 


that the parties agreed to have a determination of questions in 
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execution proceedings which ought to have been tried in the OVIL. 
course of a pending suit. It does not follow, however, that such an -1911, 
agreement is invalid in law. In fact, the decisions of the Judicial Prayag - Narain 


Committee in the cases of Lisani v. Attorney-General for Gibral- 
tar (1) and Sadastva Pillai wv. Ramalinga Pillai (2), show = — | 
that an agreement between two litigant parties as to ae J. 
the mode of the determination of the questions in contro- 
versy between them, different from the mode prescribed 
by the legislature, may. -be binding upon them. But it 
does not follow that the parties. can, by mutual consent, 
create a right of appeal where none is allowed by statute: 
Authority is scarcely needed in support of the elementary pro- 
position that a right of appeal is a creature of the statute, 
Lane v. Esdaile (3) and Meenakshi v. Subramanta (4), and, if no 
right of appeal has been allowed by the legislature, the parties 
cannot by agreement take matters in controversy to an appellate 
Court. This proposition isamply supported by the observations 
of the Judicial Committee in the case of Asani v. Attorney- 
General for Gibraltar (1): “It is true that there was a variation 
from the cursus curiae, but the Court had jurisdiction over the 
subject, and the assumption of the duty of another tribunal is not 
involved in the question.:.Departures from ordinary practice 
by consent are of every day occurrence ; but unless there is ah 
attempt to give the Court a jurisdiction which it does not possess 
or something occurs which is such a violent strain upon its pro- 
cedure that it puts it entirely out of its course,- so-thdt a Court 
of appeal cannot properly review -the decision, such departures 
have never been held to deprive either of the parties to the right 
of appeal.” Here, in so far as the parties agreed that the parti- Sar ales 
tion wasto take place in the coursé of execution proceedings, 
they may be held bound by their agreement, but when they S706 
invite this Court to hear an appeal which this Court is not com- 
petent to hear because no appeal is allowed by law, the conclu- 
sion becomes self-evident that the agreement doos not avail either 
ofthe parties. By consent of parties, we cannot acquire appellate 
jurisdiction where none has been created by the statute: Golad 
Sao v. Chowdhury Madho (5). The position, therefore, is incon- 
testable that it is open to the respondents to urge that the Gael 
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is incompetent. But even if the respondents were not at liberty 
to take the objection, it would be the duty of the Court to 
dismiss the appeal which, it cannot be seriously disputed, is incom- 
petent. The result, therefore, is that this appeal is dismissed, 
but there will be no order as to costs. 

It will now be open to either of the parties to invite the 
Subordinate Judge to draw up the final decree in the partition 
suit, and, when that decree has been drawn up; it will be open to 
either of them, who may be aggrieved by the result, to prefer an 
appeal to this Court and to challenge the propriety of interlocu- 
tory orders. 

We may add that the matter is not one of form but of 
substance. In order that a partition decree may be drawn up, 
the parties have to pay stamp duty as prescribed by the legisla- 
ture. There are obvious advantages alio to the parties if a 
final decree is drawn up, because, by reference to the decree, their 
rights as determined by the partition may be ascertained without 
any difficulty or likelihood of dispute. On the other hand, if 
matters are allowed to stand as they do in the case before us, it 
would be extremely difficult, if not impracticable, for both the 
parties to ascertain their precise rights, from the numerous orders 
recorded in the order sheet of the Subordinate Judge. 


“ALT. M. v Appeal dismissed, . 
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CRIMINAL REVISION. 


Before Mr, Justice Sharfuddin and Mr. Fustice Coxe. 
SHAIKH SIDHIK 


U 


SHAIKH CHAKARI KHANSAMA.* 


Further enquiry—Code of Criminal Procedure (Act V of 1898) Secs. 435. 
(£), 487 — Dismissal, order of, subordinate Magistrate—Distriot Magistrate, 
finding of, on application by oomplainant—Sessions Judge, order by, direot- 
ing further ongwiry into complaint, if without jurisdiction—Jurisdiction of 
Sessions Judge to direct further enquiry when District Magistrate, having 
co-ordinate jurisdiction, refused to direct further enquiry. 

A complaint of an offence under section 406 of the Indian Penal Code was 
disposed of by the trying Magistrate, with the order “Enter mistake of law. 


* Criminal Revision No, 1587:of 1912, against an order of the Seastons Jud 
of Manbhum, Bambalpur dated the 9th September 1912, directing a further 


enquiry into a case dismissed by the Deputy Magistrate of Siughbhum on 28th 
November 1913, 
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Section 406, Indian Penal Code.” The complainant thereupon putin another 
complaint before the District Magistrate, who sent it to the trying Magistrate for 
judicial enquiry and report, and after considering his report, he directed that 
the case should be entered as false and ta the outcome of a civil dispute, 
The complainant then moved the Seasions Judge, who ordered a further enquiry 
under section 487 of the Criminal Procedure Qode : 


Hald, that the order of the trying Magistrate was an order of dismissal 
of the complaint, 


Girish Chandra Bose v. The Emperor (Y) and Nagendra Nath Sen v. 
Afr, Korb (2) referred to. — 

The Distriot Magistrate, when he proceeded to revise that order and 
to have a further enquiry made, must have acted under section 485 of the Code, 
as the case having been disposed of, by a competent authority, it could not 
have been withdrawn by the District Magistrate to his own file under section 
528 of the Code, nor could he havedirected a further enquiry under any 
other provisions of the Code, 

Heid further, that having regard to the provisions of section 435, sub- 
section (4) of the Code, the Sessions Judge should not have directed a further 
enquiry into the matter. 


Ryle obtained by the Accused. 

Application for further enquiry under section 437 of the 
Criminal Procedure Cade. 

The facts of the case appear from the judgment of the Court. 

Mr. E. B. Dutt and Babu Fyotish Chandra Hazra for 
the Petitioner. 

Babu Bipin Behary Ghose for the Opposite Party. 

The judgment of the Court was as follows : 


This is a Rule calling on the District Magistrate of 
Manbhum to show cause why the order of the Sessions Judge 
directing a further enquiry should not be set aside, on the 
ground that he had no jurisdiction to order further enquiry against 
the order of the learned Deputy Commissioner. 

It appears that one Chakari Khansama madea complaint 
against the petitioner inthe Court of the Deputy Magistrate 
of Singhbhum on the 21st November 1911; and the Deputy 
Magistrate passed the following order on his petition :—“ Sub- 
inspector, Chaibassa, to enquire and report, under section 406, 
Indian Penal Code by the 1st proximo." On the 28th November 
1911,apparently after considering the Police officer’s report, the 
Deputy Magistrate passed the following order :—'' Enter mistake 
of law, section 406, Indian Penal Code." The opposite party 
then, on the rst December put in another complaint, before 
the District Magistrate. The District Magistrate sent this to 
the Deputy Magistrate for judicial enquiry and report; and, 

(1) (1902) 6 0. W. N, 638. (2) (1004) 8 O. W. N. 458. 
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after considering his report, he directed that the case should 
b& entered as false and as the outcome of a civil dispute. 
Then Chakari Khansama applied to the Sessions Judge, who 
ordered a further enquiry under section 437, Code of Criminal 
Procedure. 

It appears to us, having regard to the provisions of section 
435, sub-section (4), Code of Criminal Procedure, that a further 
enquiry should not have been ordered. The decisions in the 
cases of Girish Chandra Bose v. The Emperor (1) and Nagendra 
Nath Sen v. Mr. Korb (2) indicate that the Deputy Magistrate's 
order of the 28th November 1911, which we have quoted above 
must be regarded as an order dismissing Chakari Khansama’s 
complaint. When, therefore, the Deputy Commissioner pro- 
ceeded to revise that order and to have a further enquiry made, 
it must be taken, we think, that he was acting under section 
435, Code of Crimiaal Procedure. "The case having been disposed 
of by a competent authority, it could not have been withdrawn 
by the District Magistrate to his own file under section 528, 
Code of Criminal Procedure, and we do not see under what 
other provision of the Code he could have’ directed this further 
enquiry. That being so, we think that on the principle of 
sub-section (4) to section 435, Code of Criminal Procedure, the 
learned Sessions Judge should not have taken further action in 
the case. 

The Rule is accordingly made absolute and the order of 
the Sessions Judge set aside. | 

(1) (1902) 6 C. W. N. 638. (2) (1904) 8 0. W. N. 456. 


H. P.G Rule made absolute. 
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Before Mr. Justice Carnduff and Mr. Fustice Imam. 
HARIPADA MUNDLE AND OTHERS 


V. 


SANYASI CHARAN BISWAS.* 


Criminal Procedure Code (Act V of 1898), Seo, 145— Witnesses, attendance 
of —Adjournment— Magistrate, if bound to enforce attendance of witnesses 
by issus of warrants and further processes— High Court, Circular letter. 


Sub-section (4) of section 145 of the Oriminal Procedure Code con- 
templates that on the date orlginally fixed, the Magistrate should take 
all the evidence that is produced before him, and, unless he considers it 

* Criminal Revision No. 1095 of 1912, against an order of the Deputy 
Magistrate of Hooghly, dated the 6th July 1912, declaring the opposite party 


(lst party) to be in possession of the subject matter in dispute, under section 143, 
Criminal Procedure Code, 
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necessary for good reason to require further evidence, should deoide, then and 
there, if he can, which of the parties is in actual possession. 

A Magistrate who goes out of his way and issues processes for the attendance 
of witnesses after the date on which the case was fixed for disposal, is not 
bonnd to exhaust the processes of the Court in order to enforce the attendance 
of such of those witnesses who did not appear. 

Attention of Magistrates invited to G. L, No. 8 of 1909 issued by the 
High Court on the subject and reproduced on page 10 Vol. I of the High Courts 
General Rules and Circular orders (Oriminal), 


Rule obtained by the 2nd party toa proceeding under 
séction 145 of the Criminal Procedure Code. 

Proceedings under section 1:45 of the Code of Criminal 
Procedure. 

The facts of the case appear from the judgment. ys 

Babu Ambica Pada Chowdhury for the Petitioners. 

Babu Suresh Chandra Mukherjee for the Opposite Party, 

The judgment of the Court was delivered by 


Carnduff J.—This is a Rule calling on the District 
Magistrate of Hooghly and the opposite party to show cause 
why an order under section 145 of the Criminal Procedure 
Code should not be set aside on the ground that, as the 
Magistrate, went out of his way to issue process for the 
attendance of witnesses after the date on which the case should 
have been disposed of, he was bound to exhaust the processes 
of the Court in order to enforce the attendance of such of those 
witnesses as did not appear. 

The facts underlying the case appear to be these. The 
18th June was the date fixed for the:disposel of the proceeding 
under section 145. On that day, the opposite party produced 
and examined their witnesses. The petitioners then applied for 
an adjournment and the issue of process on some 14 persons on 
the ground that they were not sure that the service of notices 
on the parties would be completed before the 18:h June. On 
this application, the reasons for which appears to us to be 
wholly inadequate, the Magistrate, weakly as we are inclined to 
think, granted an adjournment to the petitioners and fixed the 
28ch June for the disposal of the case. On the 28th June, eleven 
of the witnesses named by the petitioners were present in , Court. 
Of these, 'hey examined only five and refused to examine the 
rest. On their application, the Magistrate again did all he 
could to help them by ordering that one of the three absent 
witnesses should be re-summoned and that warrants should be 
issued for the arrest of the other two. The sth July was the 
date fixed for the adjourned hearing. On the 5th July none of 
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the three witnesses referred to, appeared, and the petitioners 
applied for another adjournment and the issue of fresh 
processes. This was refused by the learned Magistrate, and we 
think very rightly, regard being had to the previous conduct of 
the petitioners and also to the circumstance, which was shown by 
the returns of service, that the three witnesses mentioned could 
not be found. There is, therefore, no substance whatever in 
the ground taken on behalf of the petitioners, and we desire to 
point out that instead of having anything to complain of, they 
appear to have been treated with more consideration than they 
deserved. 

We would further observe that the mistake which we think 
was made in thiscase was the grant of an adjournment on the 18th 
June. What sub-section /4) of section 145 of the Criminal Pro- 
cedure Code contemplates is that on the date originally fixed, 
the Magistrate should take all the evidence that is produced 
before him, and, unless he considers it necessary for good reason 
to require further evidence, should decide, then and there, if he 
can, which of the parties is in actual possession. 

G. L. No. 3 of 1909 on the subject was issued by this Court, 
and it will be found reproduced on page ro, Vol. I of our 
General Rules and Circular Orders (Criminal). We take the 
opportunity of inviting the attention of the learned Magistrate 
concerned in this case to the suggestions and instructions con- 
tained in that letter which must, we think, have been entirely 
overlooked by him. 

The Rule is discharged. 

H. P. Q. Rule discharged, 


PRIVY COUNCIL, 


PRESENT : Lord Atkinson, Lord Moulton, Sir Fohn Edge and 
Mr. Ameer Als. 
MOHAN LALJI AND ANOTHER 


v. 
TIKAIT SRI GORDHAN LALJI AND OTHERS. 
. [ON APPEAL FROM THE HicH COURT oF JUDICATURE FOR THE 
NORTH-WESTERN PROVINCES, ALLAHABAD. | 


Hinds Law-— Religions exdowment —Suocession to shebaitship— Law of inhert- 
tanot— Evidence of dedication—Bullavacharya Gossains, 


The rule that according to Hindu Law, when the worship of a Thakoor has 
been founded, the shebait;hip is held to be vested in the heirs of the founder, 
in default of evidence that he has disposed of it otherwise or there has been 
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some usage, course of dealing, or some oiroumstanoces to show a different mode 
of devolution, is subjeot to the condition that the devolution in the ordinary 
line of descent is not inconsistent with or opposed to the purpose the founder 
had in view in establishing the worship. 

Gossames Sree Greedhareojee v. Rumanlolljce Gossamee (1) explained, 

Where the question was whether a temple with the appurtenances was 
debutter : _ 

Held, that the performance of the worship at the temple in accordance 
with the rites of the seot for whose benefit it was held, might be treated as good 
evidence of dedication. 

Held also, that as regards the right of succession to the shebatiship of a 
temple belonging to the Bullavacharya Gossains, the ordinary rule of Hindu law 
relating to the descent of private property did not apply, and that the 
daughter'sson was not entitled to succeed as shebatt of a temple, as he was not 
a member of the Bullavacharya Aud or family and could not therefore perform 
the rites according to Bullav ritual. 

History and customs of the Bullavacharya Gosaains get out. 

Mohan Lalji v. Madhsudan Lala (2) affirmed, 

Appeal from a judgment and decree of the High Court at 
Allahabad (2) (February 28th, 1910) affirming those of the Judge 
of the Small Cause Court, Agra, exercising the powers of a 
Subordinate Judge, (August 5, 1907). 

The dispute related to the right of succession to the shebatiship 
of a Hindu temple, which was founded by one Muttuji a member 
of the Bullavacharya £5 or family. 

The material facts were stated in the judgment of the High 
Court (2) and in that of their Lordships. 


DeGruyther, K. C. and Ross, K. C. for the Appellants: 
Assuming that the property is dedicated, the dedication was 
made by Muttuji. According to the ordinary rules of succession 
under the Hindu law, his heirs are his daughter's sons, who are 
entitled to succeed to the shedattshif unless it is provei that 
Muttuji disposed of it otherwise or that there is some custom 
to the contrary: Gossamee Sree Greedhareejee v. Rumanlolijee 
Gossamee (1) and Maharaja Fagadindra Nath Roy Bahadur v. 
Rant Hemanta Kumari Debi (3). The burden of proving the 
exception is not on the appellants as held by the High Court, 
but it is on the Z##az# respondent, and it is submitted that he 
has failed to discharge it. Assuming that the appellants are 
incapable of performing certain ceremonies they can appoint 
some one to perform those ceremonies, as it was done when 
Muttuji’s widow and daughters were in possession of the temple. 
^ (1) (1889) L. B. 16 I. A. 187; T. L. B. 17 Cale, 8, 
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The custom set up here isa family custom, which is not equi- 
valent to the custom of a religious institution, such as a mutt, 
where succession to the makantshtp is governed by custom of the 
brotherhood attached to the particular muti. 


Greedharee Doss v. INundokissore Doss, Mohunt (1), Rajah 
Muttu Ramalinga Setupatt v, Perianayagum Pillai (2), Srimuts 
Fanokt Debi v. Sri Gopal Acharjta (3) and Genda Puri v. Chhatur 
Puri (4, are cases which deal with customs prevailing among 
brotherhoods of religious institutions and are not applicable. 


Sir H. Erie Richards, K. C. and B. Dude for the Res- 
pondent were not called upon. 
The judgment of their Lordships was delivered by 


Mr. Ameer Ali—The dispute in this case relates to the 
shebattship of a Hindu temple belonging to the Bullavacharya 
Gossains situated at a place called Jatipura in the Muttra District 
of the United Provinces of India. 

The Bullavacharya cult, in reality an off-shoot of Vaish- 
navism, was founded in the 16th century of the Christian era by 
one Ballavacharya who is usually designated among his followers 
and disciples as Maha Pirbhuji. He and his descendants, who 
constitute the Ballavacharya Gossain fwd, are held in great 
veneration by the members of the sect and regarded as the 
incarnation of the famous and favourite Hindu deity Krishna, 
whom in common with other Vaishnavas (Vishnuvites) ' they 
worship. The cult established by Bullavacharya differed in 
several particulars from the practices in vogue among other 
votaries of Krishna, the principal point of difference consisting in 
the fact that he repudiated the practice of celebacy ano asceticism 
practised by the other Gossains. 

The Bullavacharya Gossains, in other words the descendants 
of Bullav, possess several principal temples, each of which is 
presided over by a member of his 4u/ or family, who is styled a 
tikait. 

The defendant Gordhan Lalji is in possession of one of the 
most important of these temples, if not the most important, 
which is situated at Nathdwara in Odeypore State. 

In order to make the contention of the parties intelligible, 
it is necessary to state in this connection certain admitted facts 

(1) (1867) 11 M. T. A. 405; 8 W. R. P, 0. 26, 

(2) (1874) L. B, 1 I, A, 209... 

(8) (1882) L. B, 10 I. A, 82 ; J, L. B, 9 Cale. 766, 
(4) (18:8) L. B. 18 T, A, 100; I. L. B, 9 All, 1, 
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relating to the customs and usages in vogue among the Ballav- re Us 
acharya kul. 1918, 
In the first place the Ballavacharyas do not intermarry in their Mohan ] Lalji 


own &u/, as the members belong to the same gotra. They take 
wives from among the Bhats, a well-known Brahminical caste, 
and marry their daughters to Bhats. 

In the Ballavacharya Gossain temples besides the principal 
image, which is directly or indirectly a presentment of Krishna, 
there are subsidiary images not enjoying the same worship or 
veneration but nevertheless regarded as representations of 
Krishna. They are almost invariably images of one or other of 
the descendants of Maha Pirbhuji. 

Another fact necessary to bear in mind is that the ministra- 
trations in the Ballavachrrya temples are entirely in the hands 
of the direct descendants of the founder, and the Gossains of his 
kul are the preceptors of the cult taught by him. 

The temple which forms the subject-matter of dispute in the 
present case isstated to have been built about the time of the 

«Indian Mutiny, by one Muttuji, a descendant of Bullav and thus 
a member of his 4u/. The worship he set up in this new temple 
was of the image of Sri Madan Mohunji, which is proved to have 
been brought from the Tikait defendant's temple at Nathdwara. 
This was one of the subsidiary images that were worshipped 
there along with the principal deity. á 

Muttuji remained in possession of the temple built by him 
and of the worship performed there until his death in 1883, He 
left a widow, Satbinda Bahuji, and two daughters, Mussamat 
Ganga Beti and Gordhana Beti. After the death of Muttuji, 
his widow, Satbinda, carried on the worship until 1888 when she 
died, and the charge of the. temple devolved on Ganga and 
Gordhana. Ganga died in 1896 and Gordhana in 1902. Both 
Ganga and Gordhana were married, according to the custom 
of the sect, to Bhat husbands—and their sons are accordingly 
called Bhats. The plaintiffs, Mohan Lalji and Gordhan Lalji, 
are the sons of Ganga, whilst the defendant, Madhusudan Lala, 
is the surviving son of Gordhana, and’ Damudar Lala is her 
husband. 

On the death of Gordhana, these two, together with Anrudh 
Lala, another of her sons, who was alive at the time, appear to 
have taken possession of the temple. In 1904 a suit was 
instituted by the defendant, Tikait Gordhan  Lalji, against 
Damodar and his two sons to establish his title to the shebartshrf, 
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and for possession of the temple. This suit was referred to 
arbitration, and an award was made in his favour under which he 
obtained possession. 

During the pendency of that suit, the plaintiffs, the sons of 
Ganga, brought the present action against Damodar and his two: 
sons for joint possession of the temple and its appurtenances. On 
the 25th of August 1905, Tikait Gordhan Lalji was added as a 
defendant to the suit of Mussamat Ganga's sons. 

The plaintiffs! claim against Gordhan Laljiis for ejectment ; 
whilst against the other defendants it is for joint possession. 
They allege that Muttuji, their maternal grandfather, was the 
owner of the temple with all its appurtenances ; that on his 
death his widow came into possession of the same by right of 
inheritance; and that upon her death their mother and their 
aunt “ became the owners of the temple." And they claim to be 
entitled on the death of Gordhana to joint possession with her 
husband and sons to an equal share as “owners.” It will be 
noted that they base their right on the ordinary right of 
inheritance under the Hindu law. 

The Tikait, the real contesting defendant, denjed the title 
put forward by the plaintiffs. He urged that the temple was not 
the personal property of Muttuji and that the right of inheritance 
did not'attach to it. He further alleged that according to the 
custom in force among the Bullavacharyas daughters’ sons did 
not belong to their Aw/ and were debarred from taking part 
in “the ministrations at the temple for the benefit of the worship- 
pers ; and he claimed that as a collateral relative of Muttujt in 
the male line he was entitled to succeed him as shedatt. 

He also alleged that the temple was built by Muttuji on land 
belonging to his (the defendant's) father with his permission, and 
that on Muttuji's death without leaving any lawful heir the right 
to the possession devolved on him by virtue of an agreement 
executed by Muttuji. 

On these respective allegations of the parties the trial 
Judge framed a number of issues, only four of which need 
attention. The second and third put in issue the incapacity 
alleged by the defendant of daughters’ sons succeeding to their 
maternal grandfathers or taking part in the worship at a Bullav. 
temple. The fourth raised the question whether the property 
was dedutter. The fifth dealt with the claim of the defendant 
to succeed to the shebartshizp by right of heirship to Muttuji. 

The Subordinate Judge, on an exhaustive review of the 
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evidence, held on all the issues against the plaintiffs and 
accordingly dismissed the suit. His decision has been affirmed 
on appeal by the High Court of Allahabad. 

From the decree of the High Court the plaintiffs have 
appealel to His Majesty in Council. They, or rather their 
advisers, abandoned, if not in the first Court certainly iu the 
High Court, their contention that the temple in suit with the 
appurtenances formed the private property of Muttuji subject 
to the ordinary law of inheritance. In the High Court the case 
was discussed and decided on the admission of the plaintiff's 
counsel that the property in suit was deóutier. In fact, in their 
Lordships! judgment, the evidence left no room for the opposite 
contention, for, apart from positive testimony directly bearing 
on the point, the performance of the worship in. accordance 
with the rites of the sect for whose benefit it was held may be 
treated as good evidence of dedication. That bein: so, the 
ordinary rule of Hindu Law relating to the descent of private 
property is not applicable to the particular right in controversy 
in this case, 

Stress, however, is laid on the principle enunciated in 
Gossamee Sree Greedhareejee, v. Rutmaniolliee Gossamee — (1), 
where Lord Hobhouse, delivering the judgment of this Board, 
said as follows : 

“ According to Hindu Law, when the worship of a thakoor 
has been founded, the shedattshif is held to be vested in the 
heirs ofthe founder, in default of evidence that he has. disposed 
of it otherwise, or there has been some usage, course of dealing, 
or some circumstances to show a different mode of devolution." 

This rule must, from the very nature of the right, be subject 
to the condition that the devolution in the ordinary line of 
descent ijs not inconsistent with or opposed to the purpose 
the founder had in view in establishing the worship. This 
qualification is in fact covered by the words used by Lord 
Hobhouse. 

Starting from this point, the first question to determine is 
whether the plaintiffs suing for the joint exercise of the right 
of sAebatishi to the temple in suit, have established their 
competency for the office. The duties which are imposed on 
the person in charge of the temple and of its worship are to be 
found very comprehensively set forth in Professor Hayman 
Wilson's “Religious Sects of the Hindus.” Both the Courts in 


(1) (1889) L. R. 16 I, A. 287; L D. R. 17 Oale, 3, 
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India have found that the plaintiffs, being Bhats, and not belong- 
ing to the Gossain ul cannot perform the diurnal rites for 
the deity worshipped by the sect, they cannot wash, dress or 
adorn the image or perform the arti (one of the most important 
rites) which seems to consist ia waving the light before the image 
ofthe deity. They cannot touch the food offerings placed before 
the idols, which are afterwards distributed among the Vaishnav 
votaries. Nor can they communicate the mantras to the 
disciples for purposes of initiation. It is to be noted in this 
connection, that whilst the daughters of the Ballav Gossains 
married to Bhat husbands continue to live ia their fathers’ 
houses and remain within their fathers! kul their sons do not 
acquire that status; as sons of Bhats they are Bhats, and not 
Ballavacharya Gossains who are by virtue of their descent 
entitled to act as ministers of the cult established by Ballav 
Maha Pirbhuji. ; 

Another fact is equally clear on the evidence that Bhat 
girls married into the Gossain Au/ receive the mantras and 
become thenceforth members of the kul. It is not surprising 
therefore, that after Muttuji's death his widow and daughters 
remained in charge of the temple and its worship. But to allow 
the plaintiffs claim to an admittedly Ballav temple, where the 
rites are performed acccrding to Bullav ritual which, it is clearly 
established they cannot perform, would, in their Lordships' 
judgment, defeat the purpose for which the worship was es- 
tablished. 

In an action of ejectment the conclusion at which their 
Lordships have arrived would be sufficient for the affirmance of 
the decree appealed against dismissing the plaintiffs! suit. 

But their Lordships are of opinion that the Tikait defendant 
has succeeded in establishing an independent title of his own to 
the temple in suit. He appears to be the nearest male relative 
of Muttuji, both being descendants of two full brothers; there 
can be little doubt, also, that the image installed at Jatipura was 
brought from his temple at Nathdwara, and that the worship 
founded by Muttuji was an offshoot of the worship in Nathdwara. 
The temple, again, was built on land belonging to the Tikait 
defendant, with the permission of his ancestor, who held the 
office of Tikait at the time. 

It seems to their Lordships that apart from the statements 
contained in Muttuji's letter, on which the defendant relied in his 
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written statement, be has a clear title, according to the customs 
and usages of the Bullav £u/, to the shebattship of the temple 
in suit. 

On the whole, their Lordships are of opinion that the judg- 
ment and decree of the High Court are right, and that this 
appeal must be dismissed. And they .wil humbly advise His 
Majesty accordingly. 

The appellants will pay the costs. 

T. L. Wilson & Co.— Solicitors for the Appellants, 

Douglas Grant.—Attorney for the rst Respondent. 

j. M. P. Appeal dismissed. 





PRESENT : Lord Atkinson, Lord Shaw, Lord Moulton, 
Sir John Edge and Mr. Ameer Alt. 


GULABSINGH AND oTHERS 
v. 
RAJA SETH GOKULDAS AND OTHERS. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER, CENTRAL PROVINCES.] 


Hindu Law— Mitakshara joint family—Co-partner’s interest in the joint. family 
property—Managing members, powers of — Central Protinces | Government 
Wards Act (XVII of 1885) Secs, 7 and 18—Superintendence of joint Hindu 
family property—Court of Wards—Alorigage—Validity— Previous sanc- 

tion of the Chief Commissioner. 

The interest of a member of an rndivided Hindu family governed by the 
Mitakshara law in the family property is not individual property and no 
member of such a family whilst it remains undivided can predicate of the 
joint or undivided property that he has & certain definite share, 

Gharib- Ulla v. Khalak Singh (1) and Appovier v. Rama Subba Aiyan (2) 
followed, 

The managing members of a joint Hinda family governed by the Mitakshara 
law had the power and authority as such members to make an application 
under section 7 (1) (o) (4) of the Oentral Provinces Government Wards Aot with 
the intention thit the Court of Wards should in the interest of all the members 
of the joint family assume the superintendence of the family property inolud- 
ing the ancestral property of the joint family; the Ohief Commissioner had 
power under the Act to sanction the assumption by the Court of Wards of the 
superintendence of such property on the application of the managing members 
only, and a mortgage made by the Court of Wards of such property was binding 
on all the members of the joint family. 

The sanction of the Ohief Commissioner to a proposal to obtain a loan on 
the seourity of the property under the superintendenoe of the Court of Wards 
empowered that Court to mortgage such property under section 18 of Act XVII 
of 1886, under which it was not necessary to have the sanction of the Chief 
Oommissioner to the actual mortgage to be made or to the preoise terms thereof, 
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Appeal from a decree of the Court of the Judicial Com- 
missioner of the Central provinces, dated 7th May, 1907, which 
affirmed with slight modificafions a decree of the District Judge 
of Hoshangabad, dated 4th April, 1906. 

The material facts are stated in the judgment of their 
Lordships. 

G. R. Lowndes, for the appellants: The proposal submitted 
to and sanctioned by the Chief Commissioner was a proposal to 
borrow money and not a proposal to mortgage the estate. But 
section 18 of Act XVII of 1885 requiresthe previous sanction of 
the Chief Commissioner to mortgage the estate. There is no 
evidence ofsucha sanction, without which the Court of Wards 
had in law no power to mortgage the.estate and the mortgage 
deed is consequently void and not binding on the appellants. 
Secondly, the Court of Wards assumes the superintendence of the 
‘property’ of the landholders who on being made Government 
wards are incompetent to create any charge on their ' property’: 
Act XVII of 1886, sections 6 and 23. The estate here. was the 
joint family property and did not wholly belong to the Govern- 
ment wards. 

The Court of Wards assumed the superintendence of the 


‘interests of Maharajsingh aud Dulichand in the family property. 


The other members were not made Government Wards and the 
Court of Wards had no power to deal with their interest in the 
estate. Under section 18 of the Act, the Court of Wares has 
power to mortgage the ‘ property’ of the wards and under sec- 
tion 7 of the Transfer of Property Act, the Court could only 
transfer the * property’ of the wards. Iris therefore submitted 
that the mortgage did not bind the interests of appellants 1-3, 
who are the sons of Maharajsingh. * Lastly, assuming that the 
mortgage was valid and binding on all the appellants the whole 
amount for which the decree is passed was not due, under its 
terms. 

De Gruyther, K., C. and F. M. Parikh, for the Respondents : 
Assuming that the Court of Wards acted ultra vires in giving 
the mortgage the money advanced by the respondents was applied 
in discharging existing debts, which were binding on all the 
members of the joint family, and consequently the respondents 
are entitled to a money decree against them.  Aeversron 
Fund and Insurance Company Limited v. Matson Company 
Limited (1). Under section 18 of Act XVII of 1885 previous sanc- 
tion of the Chief Commissioner to a general proposal to mortgage 
the estate is required, It is. not necessary to have his sanction 

(1) L, B (1918) 1 K. B, 864 (873), 


a 
t 


Vor, XVII.] PRIVY COUNCIL, 


to a particular mortgage or to the precise terms thereof, 
There is evidence of his sanction to borrow from the respondents 
on the security of the estate and it is therefore submitted that the 
mortgage is valid. It is proved that Maharajsingh and Duli- 
chand, the managing members of the joint family, made the 
application under section 7 (1) (c) (4) of the Act with a view that 
the Courtof Wards should assume the superintendence of the 
whole family property. The combined effect of sections 6 and 3 
ofthe Act isto give the Chief Commissioner power to sanction 
and the assumption by the Court of Wards of the joint family 
property with such rights and liabilities as Maharajsingh and 
Dulichand had. They were the managing members of the family 
and the Court of Wards acquired their power and authority ta 
manage the family property. 

The Court could not, as contended, assume the superintendence 
of their interest only in the family property as they had no 
defined share in it. Their interest in the family property was not 
individual property and they could not say that they had certain 
defined share in the family property: Ghartb-Ullah v. Khalak 
Singh: (1), Appovser v. Ruma Subba Atyan and others (2): 
Madho Parshad v. Mehrban Singh (3) and Mayne on Hindu 
Law and Usage (7th ed), page 480, § 363. The ‘property’ ofthe 
Government Ward in section 18 of Act XVII of 1885 meansin 
this case the whole of the joint family property of which Maharaj- 
singh and Dulichand were the managers. The mortgage was 
given for money lent to pay off their antecedent debts, which 
were binding on all the members of the family. Ifthe mortgage 
had been executed by Maharajsingh and Dulichand it would have 
bound the appellants and it is submitted that the Court of Wards 
in giving the mortgage exercised only the power and authority 
which Maharajsingh and Dulichand, as the managing members of 
the joint family, had over the joint family property, and the 
mortgage in suit is binding on the appellants. Lastly, it is sub- 
mitted that the Court below are right in deciding that when the 
Court of Wards relinquished the superintendence of the estate the 
whole of the mortgage money became due to the respondents. 
Reference was also made to sections 7, 8, II, 12, 14, 16, 17, 19, 
21, 23 and 30 of Act XVII of 1885; Bengal Regulation LII of 
1803, preamble ; and Central Provinces Land-Revenue Act XVIII 
of 1881, section 4 (9). 


(1) (1908) L, B. 80 T. A. 165, (170), L. L. R, 28 AlL 407, 
' . (9 


n 11 M, I. A. 75, 8 W. R. P. 0. 1 


(8) (1820) L, R, 17 T. A. 194, I. L, B, 18 Calo. 157. 
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Lowndes in reply. 
The judgment of their Lordships was delivered by 


Sir John Edge.— This is an appeal from a decree, dated the 
4th May 1907, of the Judicial Commissioner of the Central 
‘Provinces which affirmed with slight modifications a decree, 
dated the 4th April 1906, of the District Judge of Hoshangabad. 

The suit in which the appeal arose was brought on the 
aznd September 1904 in the Court of the District Judge of 
._Hoshangabad by mortgagees upon a mortgage of immovable 
‘property which was made on the roth December 1891 by the 
‘Deputy Commissioner of the district of Hoshangabad as and 
being the Court of Wards for that district. The suit was one 
- for, possession of the mortgaged property including the str lands, 
or alternatively for a decree for sale. Certain other alternative 
- reliefs were claimed. 

The defences to the suit, so faras they are now material, 
were that the mortgage had, it was alleged, been made by the 
.Deputy Commissioner without the previous sanction of the 
. Chief Commissioner and was void ; that the property mortgaged 
- was the. undivided ancestral property of a joint Hindu family 
„under the rules of the Mitakshara, and that the Couft of Wards 
‘had no right or authority to mortgage the shares, rights, or 
interests of those members of the family who were not Govern- 
.ment Wards or who were minors; and that no decree for sale, 
or for possession, or for any of the alternative reliefs could be 
. made. 

The District Judge on the 4th April 1906, having found 
that there was then due on the mortgage Rs. 232,403 for principal 
„and interest, made a conditional decree for sale. From that 
decree only the defendants Gulabsingh, Tikaram, Sitaram, 
Dulichand son of Pemsha, and Himmatsingh, who are the 
appellants here, appealed to the Court of the Judicial Commis- 
-sioner. The Judicial Commissioner on the 7th May 1907, 
on appeal, slightly varied the decree of the District Judge and 
„added a declaration that the defendants will not bé personally 
.liable for any sum by which the sale proceeds of the mortgaged 
property may fall short of the amount due for the time being 
.on the mortgage, and in other respects affirmed the decree for 
-šale of the District Judge with costs ofthe appeal to his Court 
against the then appealing defendants. On the 25th August 1908 
the then District Judge of Hoshangabad, finding that the 
defendants had not paid . into Court or to the plaintiffs 


- 
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Rs. 267,871-10-8, principal, interest, and costs, made a decree 
absolute for sale of the mortgaged property specified in a schedule 
to that decree, and allowed interest on the decreed sum from the 


24th July 1908 until liquidation, adding the declaratión which ` 


had been made by the Judicial Commissioner. 


For the purposes of this appeal it is necessary to refer as 
briefly as may be to the facts antecedent to the commencement 
of this suit. ' On or shortly before the 1st July 1890 Maharaj-: 
singh, now dead, and his brother Dulichand, a defendant to this 
suit, who described themselves as zamindars of Baherakhedi, 
Bagalkhedi, Patlai, Punwasa, Bamuria, and Sarora, Pargana 
Hoshangabad, made a written application to the Deputy: 
Commissioner of Hoshangabad, in which they stated that they 
were indebted to the extent of about Rs. 114,358-11-9 ; that they 
were neither able to arrange for the liquidation -of the debt 
nor to manage the estate ; and that if the villages should be lost 
on account of the indebtedness— i 


* Our children will have no estate left to them ;" and prayed 
that “if, under section 7 (c) clause 4, of Act XVII of 1885, 
you be pleased to assume the management of our malgusart 
villages of Baherakhedi and others, and to arrange for the 
discharge of our debt in any way possible, our estate will be 
saved and our children will thereby be able to maintain themselves, 
for which they will ever remain grateful to you. The rest lies 
with you.” 


^ 


The villages mentioned in the petition were the. undivided. 
ancestral property of a joint Hindu. family governed by the rules. 
ofthe Mitakshara, and Maharajsingh and Dulichand, who were 
brothers, were the senior and managing members of that family. 


At that time the joint family consisted of Maharajsingh, his son. 


Gulabsingh then about 36 years old, Tikaram then about 21. years, 
old, and Sitaram then about 9 years old, and Dulichand and his, 
sons Himmatsingh then about 22 years old, Bajilal, then about, 
16 years old, Fatichand then about 8 years old, and Jaganath, 
then about 5 years old, and a son of Gulabsingh named Dinanath,. 
who was then about 8 years old. The indebtedness of the family. ; 
in respect of which the property was liable to be lost amounted 
to about Rs. 120,000, As will later appear, the petition was. 
duly forwarded to the Chief Commissioner for his sanction to the. 
Court of Wards assuming the superintendence of the property. 
mentioned in the petition, that sanction was given, and in the 
result the mortgage was made upon which this suit was brought. 
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Having regard to the defences which were set up in this suit 
itis necessary to consider with what object that petition was 
presented to the Deputy Commissioner, and what authority, 
if any, Maharajsingh and Dulichand had to bind the other 
members of the joint family by their action in presenting the 
petition, It has been contended on behalf of the appellants 
that Maharajsingh and Dulichand had power to bind only 
their own individual interests in the joint property, and that if 
their object was to get the Court of Wards to assume the 
superintendence of the joint family property, they acted without 
authority and their action could not and did not bind the other 
members of the joint family. 

Maharajsingh and Dulichand were zamindars and were the 
malguzars of the property mentioned in their petition, and were, 
as their Lordships have said, the senior and managing members 
of the joint family of which the property mentioned in their 
petition was the ancestral property. The application was made 
under the Central Provinces Government Wards Act, 1885, 
Act XVII of 1885. The application was not drawn up with the 
precision with which it probably would have been drafted by a 
trained lawyer, but as has been pointed out by this Board in 
more than one appeal the art of conveyancing is but little 
understood in the country parts of India, It must, in their 
Lordships’ opinion, be taken that in making the application 
to the Deputy Commissioner, Maharajsingh and Dulichand were 
acting in their capacity as the managing members of the joint 
family and not merely as two members of the family applying 
only in their own individual interests. 

It appears to their Lordships to be obvious that the intention 
of Maharajsingh and Dulichand in making that application was 
that the Court of Wards should in the interests of all the 
members of the joint family assume the superintendence of the 
immovable property which was the ancestral property of the joint 
family, and not merely the management and superintendence 
of the then unascertained and unpartitioned shares in the joint 
property, which on a partition of that property, not then in 
contemplation, might possibly come to Maharajsingh and 
Dulichand. Neither Maharajsingh nor Dulichand had more 
than the mere coparcenary interest of a member of the joint 
family in the family property. Neither of them had any defined 
share. It was held by this Board in 1903 in GAarib-ullah v. — 
Khalak Singh and others (1), that the interest of a member of an 


(1) (1903) L. B. 80 I. A. 165. 
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undivided Mitakashara family in the family property is not 
individual property. It had previously been held by this Board 
in 1866 in Appoviar v. Ruma Subba Aiyan and others (1), that 
no member ofa joint Hindu family, whilst it remains undivided, 
can predicate ofthe joint or undivided property that he has a 
certain definite share, It has not been shown to their Lordships 
that it was the practice ofthe Courts of Wards of the Central 
Provinces to assume the superintendence of the unpartitioned 
interests of some only of the members of a joint Hindu family 
in the family property, nor has it been explained in this appeal 
how a joint family property could be preserved for the members 
of a joint family by a Court of Wards assuming the superintendence 
of the unpartitioned interests of some only of the members of the 
family. Under the circumstances of the family, Maharajsingh 
and Dulichand acted prudently and in the best interests of the 
joint family in applying to the Deputy Commissioner of 
Hoshangabad to have the family property taken under the 
management of the Court of Wards, and in their Lordships’ 
opinion Maharajsingh and Dulichand in making that application 
acted within their powers and authority as the managing 
members of the joint family. 


Before, apparently, that formal application was made the 
Deputy Commissioner had been in communication with the 
plaintiffs’ firm to ascertain the terms upon which they would 
advance the money required for the liquidation of the then 
indebtedness of the family on the security of the immovable 
property of the family, which he described in a letter of the 
21st June 1890 as consisting of five whole villages, a 12 annas 
share in another village, and 20 plots held on absolute occupancy 
tenures in different villages. In that letter the Deputy 
Commissioner enclosed “a list of the property it is proposed to 
hypothecate, with particulars as to income and expenditure." 
It is obvious that from the first it was on the security of a 
mortgage of the ancestral property of the family that it was 
intended to obtain a loan from the plaintiffs. 


On the rst July 1890 the Deputy Commissioner of Hoshanga- 
bad forwarded to the Commissioner of the Nerbudda Division the 
application of Maharajsingh and Dulichand, praying that their 
estate might be taken under the management of the Court 
of Wards, and having mentioned his estimate of the then 
indebtedness as Rs. 1,14,358-11-9, the annual income of the 
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propetty and the outgoings, and that it was proposed to borrow 
Rs. 1,00,000 from the plaintiffs’ firm, he recommended that the 
Chief Commissioner should be asked to sanction the assumption 
of the management of the property by the Court of Wards until 
the liabilities of the family should be liquidated. There was 
some further correspondence between the Deputy Commissioner, 
the Commissioner of the Nerbudda Division, and the Secretariat 
of the Central Provinces, and ultimately, on the 28th January 
1891, the Commissioner of the Nerbudda Division was informed 
by the Secretariat that the Chief Commissioner had sanctioned 
the assumption by the Court of Wards, Hoshangabad, of the 
management of the estate of Maharajsingh and Dulichand, 
maleuzars of Baherakhedi aad other villages in that district, and 
had also sanctioned an allowance of Rs. 883 per annum being 
made for the maintenance of the proprietors, and accepted the ` 
proposals for the liquidation of the debt. What were the precise 
terms of those proposals does not appear from the papers which 
are before the Board, but it may be assumed from the papers 
which are before the Board that the proposals which were 
approved by the Chief Commissioner included a proposal to 
obtain from the plaintiffs firm, on the security of a mortgage 
of the ancestral property, a sum sufficient to liquidate the then 
indebtedness of the family. 

On the 31st January 1891 the following official notification 
appeared in the “Central Provinces Gazette” :—~. 


t No. 609.—Declaration by the Chief Commissioner under - 
section 7 (1) (c) of the Central Provinces Government Wards Act. 
(XVII of 1885). Pos . 

“The Chief Commissioner is pleased to declare Maharajsingh 
and Dulichand, malguzars of Baherakhedi, in the Hoshangabad 
District, on their own application, incapable of managing their 
property, and has sanctioned the assumption of its superinten- 
dence by the Court of Wards of that district." 


The property referred to in that notification must, in their 
Lordships’ opinion, be deemed to have been all the immovable 
property which constituted the ancestral estate of the joint 
family which was under the management of Maharajsingh ànd 
Dulichand, and was referred to in their application. It was that 
ancestral property which it had been proposed by the Deputy 
Commissioner should be taken under the superintendence of the 
Court of Wards until the liabilities. of the family should be 
liquidated. It was by a mortgage: of that property that it was 
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intended to raise 'a sum sufficient to liquidate the indebtedness 
of the family, It could not have been intended that the Court 
of Wards should take over the management and superintendence 
of the family property so far only as the unpartitioned interests 
of Maharajsingh and Dulichand in the joint family property were 
concerned ; if that had been the object, it would have frustrated 
the intention with which the proposal was made that the 
superintendence of the property should be assumed by the Court 
of Wards, © 

One effect of the notification was expressly to disqualify 
Maharajsingh and Dulichand to manage the family property. It 
could not have been intended that they should be disqualified 
so far only as their own unpartitional interests in the property 
were concerned, and that they should be qualified to manage the 
property so far as the interests of the o:her members of the 
family were concerned ; nor could it have been intended that 
the Court of Wards and the members of the joint family other 
than Maharajsingh and Dulichand should jointly manage the 
unpartitioned family property. 

Act XVII of 1885 was not as precisely worded as it might 
have been, but it obviously was intended to apply to the 
superintendence by the Court of Wards of the family property 
of Hindu joint families as well as to the superintendence of 
separate property of Hindus and others situate within the 
territories for the time being administered by the Chief Com- 
missioner of the Central Provinces. In passing Act XVII of 
1885 the Indiin Legislature could not have been unaware that 
much of the immovable property held by Hindus within these 
territories was family property of joint Hindu families. It is 
difficult to see how the Court of Wards could exercise some of 
the powers entrusted to it under the Act, as, for example, the 
power of letting the whole or any part of the property of 
Government Wards under its superintendence, or could perform 
the.duties of superintendence, which included the management 
and collection of rents, unless in such a case as this the Chief 
Commissioner was entitled under the Act to sanction the 
assumption by the Court of Wards of the superintendence of the 
family property of the joint Hindu family, whether the appli- 
cation that the property should be taken under the management 
of the Court of Wards was made by all the members of the 
family or by the managing members only. Their Lordships are 
of opinion that the Chief Commissioner had power to sanction 
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the assumption by the Court of Wards -of Hoshangabad of ‘the 
superintendence of the joict family property which was the property 
mentioned in the application of Maharajsingh and Dulichand. : 

It must in their Lordships! opinion be inferred from the 
letter of the 28th January 1891 from the Secretariat to the 
Commissioner of the Nerbudda Division that the Chief Commis- 
sioner of the Central Provinces had given his sanction to the 
proposal that the Court of Wards of the district of Hoshangabad 
should mortgage the property of the family in order to raise a 


"sum sufficient for the liquidation of the indebtedness. It was not 


in their Lordships’ opinion necessary under section 18 of Act 
XVII of 1885 that the actual mortgage to be made by the Court 
of Wards should be submitted to the Chief Commissioner for his 
sanction, nor was it necessary that the Court of -Wards should 
have his sanction to the precise terms of the mortgage. The 
sanction which is (to) be inferred from the letter of the 28th 
January 1891 empowered the Court of Wards to mortgage the 
property under section 18 of Act XVII of 1885. 

` It having been agreed between the Court of Wards and the 
plaintiffs’ firm that they should advance Rs. 1,20,000 on the 
security of a mortgage of the family property, the pldiniiffs’ frm. 
in March 1891 advanced the Rs, 1,20,000, and by the 25th March 
1891 the Court of Wards with the money so advanced discharged 
the then indebtedness of the family. On the roth December 
1891 the Court of Wards of Hoshangabad in the exercise of its 
statutory power made the mortgage upon which this suit has 
been brought. In their Lordships’ opinion the Court of Wards 
had obtained from the plaintiffs’ firm most favourable terms for 
the loan, although owing to then unforeseen circumstances the 
object of saving the property for the family has not been 
obtained, 

By the mortgage all the right, title, and interest of the 

mortgagors in the property mentioned in the first shedule to the 
mortgage, together with all actual and reputed rights, easements, 
and appurtenances to the same, and all cultivated and unculti- 
vated land, groves, adadi, sir, rents, and profits, by whatever 
name the same should be known, were hypothecated by way of 
mortgage to the mortgagees. The mortgage money was to be 
repaid with interest by annual instalments extending over more 
than 30 years. It was agreed that in the event of Rs, 30,000 
becoming overdue the Court of Wards should recover such sum 
by sale or otherwise of sufficient of the hypothecated property. 
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The mortgage deed also contained the following important 
clauses : 

“And it is further agreed that the Court of Wards shall 
continue to manage this estate so long as there is any prospect 
of the debt being repaid from income of the same, and that if 
from any cause this should appear impossible, that the Court of 
Wards shall, if the mortgagors so desire, either sell up tke entire 
property or so much as may be necessary and devote the proceeds 
to liquidation of the debt, or make the estate over to the mort- 
gagees if they prefer this course in satisfaction of their claims, 
and that upon such sale or transfer all further liabilities on the 
part of the Court of Wards towards the mortgagees shall cease." 

* And it is further agreed that it will not relinquish manage- 
ment of the estate till such time as the debt is liquidated in 
ordinary course, or in the event management being relinquished 
before such time, liquidate the debt remaining due by sale of 
such portion of the property as may be necessary or otherwise.” 

During the years 1892 and 1893 the Court of Wards paid 
to the mortgagees Rs. 16,000. Since then no instalment has 
been paid. The Court of Wards, owing to unforeseen circum- 
stances, fourfd it impossible to pay the balance of the mortgage 
debt or any other instalments or interest, and on the roth 
December 1901 the plaintiffs called upon the Court of Wards 
either to put them in possession of the mortgaged property or to 
pay the sums due under the mortgage. On the 13th March 
1902 the Deputy Commissioner of Hoshangabad, who was the 
Court of Wards, by letter of that date, gave the plaintiffs notice 
that the relinquishment of the management of the estate by 
the Court of Wards had been sanctioned, and offered to 
make over to them the mortgaged portion of the estate—“ in 
full satisfaction of your claims with all outs'anding rental 
arrears and debts, excepting the cultivating rights in sir land 
which are to be reserved for the maintenance of the Wards." 

It is to be orserved that in that letter the memhers of the 
joint Hindu family were treated as Government Wards. The offer 
to hand over the mortgaged property less the si» lands was not 
in compliance with tbe contract in that respect in the mortgage 
deed, and was declined. On the 23rd August 1902 it was 
officially notified that the superintendence of the estate of the 
family had, with the sanction of the Chief Commissioner, been 
relinquished by the Court of Wards with effect from the 12th 
June 1902, The mortgaged property was not sold by the 
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Court of Wards, the mortgage debt, with the exception of 
Rs; 16,000 which were paid in 1892 and 1893, has not been paid, 
and the Court of Wards did not transfer the mortgaged property 
to the mortgagees, and. the "management of the estate was 
relinquished by the Court of Wards. Their Lordships are of 
opinion that under these circumstances the moneys remaining 
unpaid under the mortgage became payable, and the plaintiffs 
were entitled to bring this suit for sale, Their Lordships will 
-humbly advise His Majesty that the decree of the Judicial Com- 
missioner should be affirmed, and that this appeal should be 
dismissed. . The appellants must pay the costs of this appeal. 
Downer and Fohnson.—Solicitors for the Appellants. 
-© ToL. Wilson & Co.—Solicitors for the Respondents, 


J. M. P. : ui. i Appeal dismissed. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Justice Beachcroft. 
MOHENDRA LAL NANDI anD OTHERS 
a í V. * 
RAKHAL DAS BISHOYL* 


]Will— Consiruotion— Widows and daughter giren power to gift DESEE 
oter, if valid, 


A - 


A testator, when he creates a life estate in favour of a grantee, may au- 
thorise him to effect an alienation, to hold good during the continuance of such 
estate, When the testator authorised his widows and daughter to make a gift 
according ió their wishes, an absolute interest in favour of the widows and 
daughter was oreated. The gift over in favonr of the daughter cou!d take 


effeot only in the event of the death of the widows daring the lifetime of 
the testator. 


Lallu v, Jugmohan (1) distinguished, 
. Appeal by the Plaintiffs. : 

Suit for recovery of movable and immovable properties. 

The matter in controversy depends on the construction of 
the. will, the provisions of which are fully set forth in the 
judgment of their Lordships. 

Babu. Bepin Behary Ghose (1I) for the Appellants. 

| Babus Dwarka Nath Chakravartt and Nogendra Nath 
Mitter for the Respondents. 


* Appeal from Original Decree No, 460 of 1908, agiit the deoree of Bab 
Bet Krishna Dutt, Subordinate Judge of Burdwan, dated the is 
une, 


(1) (1826) T. T, R. 22 Bom. 409, 
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The judgment of the Court was delivered by 


Mookerjeo J.— This is an appeal on behalf of the plaintiffs 
in a suit for recovery of movable and immovable properties ; they 
were successful in the primary Court in respect of a portion of 
their claim and have appealed as to the remainder. The contro- 
versy is now limited to a house and to ornaments and also to a 
sum of money in casb. As regards the ornaments and the money, 
in the course of the hearing of this appeal, the parties have come 
to terms, and agreed to divide equally the subject matter of the 
dispute. In so far as the house, however, is concerned, they 
have asked for judgment of the Court. 

The house in question belonged to one Brojonath Das who 
made a testamentary disposition of his estate on the 5th May 
1889. He left two widows, a widowed daughter and two 
nephews, the sons Jof a sister. The nephews are not mentioned 
in the will, and, so far as we can gather from his testament, the 
testator appears to have considered only the claims of his widows 
and his widowed daughter. In so far as the house is concerned, 
the provision in the will is in these terms: “My dwelling house 
shall remain in the possession of both of my widows. On their 
death, my 'daughter Srimati Surat Mohini Dasi shall get the 
same, They will be able to make gift and sale according to 
their wishes". In a later part of the will, there occurs the 
following passage: " As long as my two widows and! dàüghtet, 
by residing in the family dwelling house, shall Continue to be 
in possession, so long they shall have the use of the pathway 
which now exists for going to the back part of the garden house, 
whereto Haridas Hazra shall not be able to make any objection 
with his heirs in succession." The Subordinate Judge has held 
that the effect of this disposition was to confer upon the widows 
a life-estate, and to give a vested interest in the house to the 
widowed daughter, and, that, consequently, upon the death of 
the daughter, the properties passed to the heirs of her stridhan, 
namely, the brothers of her husband, who are the defendants 
in this litigation. It may be stated hére that the daughter 
died on the roth May 1906; her mother died five days later, 
and her step-mother, on the following day. According to the 
view of the Subordinate Judge, the daughter took a vested 
interest, though Her possession was deferred, so that upon the 
death of the testator the widows came into possession, and 
upon the death of the daughter, the interest vested ia her 
descended to her heirs, subject to the.determination ofthe life- 
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estate of the widows. This view has been challenged on behalf 
of the plaintiffs in this Court, and three possible interpretations 
of the will have been suggested on their behalf. 

It has been contended, in the frsf place, that the effect of 
the clause which confers upon the widows and the daughter 
a power to make gift and sale according to their wishes, was 
to confer an absolute interest upon them, that under section III 
of the Indian Succession Act, the widows became entitled to an 
absolute interest upon the death, of the testator, and that the gift 
over in favour of the daugh'er never took effect as it could take 
effect only in the event ofthe death of the widows during the 
life-time of the testator. It has been argued, in the second place, 
as an alternative, that the widows took an absolute interest, 
and the gift over in favour of the daughter was bad, because 
it is not permissible under the law to create an absolute interest 
in the grantee, to confer upon him the right to make a gift 
and sell at his pleasure, and, at the same time, to make a gift 
overin respect of such portion of the estate as may not be 
disposed of by the grantee. It has been contended, in the third 
place, that, if the effect of the clause, which confers upon the 
widows and the daughter a power of gift and sale, is not to 
create an absolute interest, the widows and the daughter took 
a life-estate, so that upon the death of the daughter and the 
widows, the plaintiffs, as reversionary heirs to the estate of the 
testator, became entitled to the house. On behalf of the res- 
pondents the construction adopted by the Subordinate Judge 
has been supported, and, reliance has been placed upon the 
decision in the case of Lallu v. ¥agmohan (1). In our opinion 
the view taken by the Subordinate Judge cannot be maintained. 

It is fairly clear that the clause which confers an abso- 
lute power to make a gift and sale upon the widows and 
the daughter is an index of the intention of the testator 
to create in their favour an absolute interest. No doubt, as 
was pointed out on behalf of the appellants, the case of Zara 
Kumari v. Mohini (2), shows that a right of alienation may be 
coupled with a life-estate ; in other words, a testator, when he 
creates a life estate in favour ofa grantee, may authorise him 
to effect an alienation to hold good during the continuance of 
such estate. But in the case before us, it is worthy of note that 
the testator authorised the widows and the daughter to make 
a gift according to their wishes, and it has not been suggested 


(J) (1826) I. L, B, 22 Bom, 409, — (9) (1908) 7 C. D, J. 540. 


-Aj 
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on behalf of the respondents that, if a gift was made either by 
the widows or the daughter, such gift would terminate 
upon the death of the widows. Ia our opinion, the clause in 
question is consistent only with the theory that the testator 
intended to create an absolute interest in favour of the widows 
and the daughter. The view we take is supported by the 
decision of this Court in the cases of Sundari Dassi v. Kristo 
Fiban Pal (1), Lalit Mohun v. Chukun Lal (2), Lala Ramjewas 
v. Dal Koer (3, Rajnaratn v. Katyayani (4) and Gobinda 
Chunder v. Benode Chunder (5). The position, therefore, is that 
the widows took an absolute interest, and in view of section III 
of the Indian Succession Act as interpréted by the Judicial 
Committee in the case of Norendra Nath Strcar v. Kamalbasiur 
Dasi (6) we must hold that the gift over in favour of the 
daughter could take effect only in the event of the death of the 
widows during the life-time of the testator. The cases of Lallu v. 
3 ugmohan (7), and Chunilal v. Bat Mult (8), are clearly dis- 
tinguishable. The learned judges there pointed out that the words 
which comprised a gift over in favour of the daughter were not ex- 
pressed by the testator as contingent, but as certain ; therefore, 
there was tio room for the argument that as the widows took only 
a life estate, the words must be rejected as meaningless. It is further 
worthy of note that neither section 111 of the Indian Succession 
Act, nor the decision of the Judicial Committee in the case of 
Norendra Nath Sircar v. Kamalbasint Dasi (6), was brought to 
the notice of the learned judges. In this view, we hold that 
the widows took an absolute interest and that the plaintiffs are 
entitled to succeed as the heirs at law. But we may point out 
that the same conclusion would follow if either of the other 
alternatives put forward on behalf of the appellants, was accepted. 
It is clear that if the widows took an absolute interest, a gift 
over in favour of the daughter would be bad. On the other hand, 
if the widows took a life-estate, notwithstanding the clause which 
confers upon them an absolute power of gift and sale, the 
daughter would not be in a better position. The decisions of 
the Judicial Committee in the cases of Shumsool Hooda v. Shewu- 
Kram (9) and Radha Prasad Mullick v. Ranee Mant Dassee (10), 
(1) (1900) 5 O, W. N. 300.- (6) (1896) I-L. R. 28 Cale, 563. 
- (2) (1897) I. L. R. 94 Calo 884, (7) (1896) T. T.. R. 22 Bom 409, 
(8) (1897) T, L. R. 24 Calo. 400. — (8) (1899) I. L, R. 24 Bom, 490. 
(4) (1900) 4 0. W. N. 387. (9) (1874) L. R. 2, T. A 7; 232 W. R 402. 
(5) (1906) 1 0. W. N. 44. (10) (1908) I. L. b. o: x ded 
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show that the Court will not favour an interpretation that the 
daughter had taken an absolute estate, unless there are clear 
words, as in Surajmani v. Rabi Nath Ojha (1) and Thakur 
Farshad v. Famna Kunwar (2), to indicate the contrary intention ; 
in this view also, the plaintiffs would be entitled to succeed, 
as the reversionary heirs to the estate of the testator. 


The result is that this appeal is allowed in part, and the 
decree of the Subordinate Judge modified in respect of the house 
which is awarded to the plaintiffs. Ia respect of the ornaments 
and the sum of money in cash, a decree will be drawn up in 
accordance with the terms settled between the parties. Under 
the circumstances, we direct that each party do bear his own 
costs throughout the litigation. B 


A. T. M. Appeal allowed tn part. 


(1) (1907) I, T.. B. 80 AIL 84.70. LJ, 131. 
(2) (1909) T. L. R, 81 All, 808, 


Before Sir Lawrence Fenkins, K.C.I. E., Chief Fusitce, and . 
Sir Richard Harington, Bart, Fudge. 
NARENDRA BAHADUR CHAND 


UV. 


GOPAL SAH AND OTHERS.* 


‘Citi Procedura Code (Aot V af 1808), Seo. 60—Desoree against dead person, 


ewsontion of— Legal representatives, application for eweoution against, whether 
maintainable, i 

An application for execution of a decree against the legal representatives 
of a person against whom the decree purports to have been passed, but who 
died not only before the decree but also before the hearing, is not maintainable, 

Appeal by the objector, Narendra Bahadur Chand. 

This appeal arose out of an application for execution of a decree 
obtained by the decree-holder Gopal Sah. It appears that the said 
decree-holder obtained in the High Court on the 26th April rgos, 
a personal decree against Babu Kishen Dayal Sahai, who was 
the maternal grand-father of the objector. It further appears 


that Babu Kishen Dayal died on the 13th February 1905, and the 
' appeal to the High Court was heard and decided and decreed after 


Babu Kishen Dayal's death, though it was filed’ in his life-time. 


*Appenl from Appellate Order, No. 889 of 1910, against the order of 
H. Foster, Esq. District Judge of Saran, dated the 2nd Juné, 1910, affirming 


' the order of Babu Prayag Nath, officiating Subordinate Judge of Saran, dated 


the 28th February, 1910, 


v 


f 
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The decree-holder now made an application for execution of the 
decree against the objector as being the legal representative of 
Babu Kishen Dayal, and being in possession of the properties 
left by him, and attached certain properties as belonging to the 
said Babu Kishen Dayal. 

The maia objections of the objector were that the decree was 
bad inasmuch as it was passed after the death of Babu Kishen 
Dayal and so could not bs executed, and the properties attached 
were alienated by a deed of gift executed by Babu Kishen Dayal 
in favour of his daughter, the mother of the objector, 

The learned Subordinite Judge overruled the objections 
of the objector, and allowed execu'ion to proceed. On appeal 
the learned District Judge affirmed the decision of the first 
Court, Against this decision the objector appealed to the High 
Court. 

Babu Dwarka Nath Mutter, for the appellant: Kishen 
Dayal having died before the d cree of the High Court was 
passed, the said decree could not bind the heirs and legal 
representatives of Kishen Dayal. The decree having been 
passed against a person who at the time was not in existence, 
is a nullity. It is not necessary to have the decree set aside by 
the High Court. From the provisions of the Code of Civil 
Procedure, especially of section 50 of the Code, it is clear that 
such a decree can not be executed against the legal represent- 
ative. I rely onthe cases of Radha Prasad Singh v. Lal Sahab 
Rai (1), 2mdad Ali v. Fagan Lal (2) and Kundanmal v. Kashi- 
bai (3). 

Babu Satis Chandra Ghose, for the respondent: Tne case 
of Roop Narain Singh v. Raimayee Singh (4) decided by the 
Calcutta High Court is no doubt against me. But my submission 
is, that the executing Court can not go behind the decree; and 
so long as the decree subsists, the decree-holder is entitled 
to have his decree executed by attaching the properties of the 
judgment-debtor in the hands of his legal representative. 

The judgment of the Court was delivered by 

Jenkins C. J.—The point that arsies on this appeal from 
appellate order is whether what purports to bea decree can be 
executed against the legal representatives of a person against 
whom the decree purports to have been passed, but who died 
not only before’ the decree but also before the hearing. In my 


(1) (1890) 1. L. R. 18 All, 53, 18) (1902) I. L. R. 28 Bom, 870. 
(2) (1895) I. L. R. 17 All, 478. (4) (1878) 80, L B, 192. 
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opinion, an application against the legal representatives in such 
circumstances can not be made, and this I take to ba clear from 
the provisions of the Code of Civil Procedure ani particularly 
section so of that Code. We must, therefore, set aside the 
order of the lower appellate Court, and dismiss the application 
with costs throughout. We assess the hearing fee of this appeal 
at two gold mohurs. 

A, N. R. C. Appeal allowed. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Holmwood. 


GODHANRAM BHAKAT 
v. 


JAHARMAL PUGLIA.* 


Principal and agent— Agent oantraoting with third person-~Ooartraot, breaoh of 
— Damages, decree for, obtained by agent —Principal, suit by, to restrain 
payment, maintainability of. 


When &coounts are taken, the agent is bound to make over to the principal 
whatever sums he has realised on his behalf; but the agent is equally entitled 
to deduct expenses authorised by the principal and all proper ied even 
though incurred for purposes not strictly legal. 

B as agent of A entered into a contract with O, As the latter failed to 
perform his contract, he was sued by B for damages, During the pendency 
of the suit in the Court of first instanoe, A terminated the agency of B. He did 
not, however, bimself intervene in the anit then pending, which wes tried 
in due course and decreed, On appeal this decision was affirmed. Soon after 
(he termination of ihe appeal in that suit, A brought a suit for declaration 
that he was beneficially interested in the decree obtained by B against O and 
for an injunction to restrain © from paying any mousy into the hands of B in 
ratisfaction of that decree : 

Held, that the suit as framed, was not maintainable. 

Appeal by the first two Defendants. 

Suit for declaration and injunction. 

The material facts and arguments are sufficiently set ` forth 
in the judgment. 

Babu Baranastbasi Mukerji for the Appellants. 

Babu Manmatha Nath Mukerji for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the first two 
defendants in a suit of a novel description. The events 


* Appeal from Appellate Decree No. 1746 of 1912, against the decree of 
Batu Asutosh Sarkar, Subordinate Judge of Rirbhum, date the 2ith Jane, 1912, 
affirming that of Babu Hemanta Kumar Haldar,- Munstff of Birbhum, dated 
the 25th Febrvary, 1911. 
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antecedent to the litigation are not in controversy and may be 
briefly narrated. According to the plaintiff, the first defendant 
acted as his ageut from 1903 to 1907. The plaintiff had, in the 
name of Kali Das Raghu Nath Das, started and carried on a 


business which consisted in the purchase and sale of sundry: 


articles. The first defendant who was employed to look after 
this business, as agent of the plaintiff, advanced Rs. 300 to the 


third defendant for the purchase of paddy. The latter failed to- 
perform the contract; the result was that in 1906 the first- 
defendant sued him for damages for breach of contract. During 


the pendency of this suit in the Court of first instance, the 
plaintiff terminated the agency of the defendant. He did not, 
however, himself intervene in the suit then pending, which 


was tried in due course and decreed on the 28th March 1908. © 


On appeal, this decree was affirmed on the 4th February 1909. 
In the interval, on the 16th May 1908, the first defendant assigned 
his rights under the decree to the second defendant. Seven days 
after the termination of the appeal in that suit, the plaintiff 
commenced the present action for declaration that he was 
beneficially interested in the decree obtained by the first 
defendant«against the third defendant and for an injunction 


to restrain thejthird defendant from paying any money into the 


hands of the first or the second defendant in satisfaction of that 
decree, The defendants resisted the claim on the ground that 
the suit as framed was not maintainable. They also contended 
that the first defendant was not the agent of the plaintiff, and, 


that, in any event, the secand defendant was entitled to . 


protection as a ona- fide purchaser for value without notice 
of the rights, if any, of the plaintiff. The Courts below have 
found that the first defendant was the agent of the plaintiff, 
that the sum advanced by him to the third defendant belonged 
to his principal and that the contract was made by him as agent 
. and on behalf of the principal. It has also been found that 
the second defendant was in league with the first. defendant and 
was not a Jona fide purchaser for value without notice. In this 
view, the Courts below have made a decree in favour of the 
plaintiff. The decree obtained by the first defendant against 
the third defendant, has meanwhile been realized ; the money is 
now in deposit in Court, and the plaintiff asked for leave to with- 
draw this'sum. On behalf of the first defendant it is argued that 
the plaintiff is not entitled to maintain the suit as framed. In 
Qur opinion, this contention is well-founded, and must prevail, 
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It is not disputed that the first defendant as agent was liable 
to render accounts to the plaintiff of all his dealings in the vari- 
ous transactions carried on by him as agent on behalf of the 
plaintiff. But what is argued is, that, in the absence of a special 
contract in that behalf, the plaintiff cannot be permitted to select 
capriciously a single transaction and claim the fruits thereof, 
without an adjustment of the rights and liabilities of the parties 
in relation to other transactions. This contention is manifestly 
sound. It is well-settled that when accounts are taken, the 
agent is bound to make over to the principal whatever sums 
he has realised on his behalf; but the agent is equally entitled to 
deduct expenses authorised by the principal and all proper 
expenses even though incurred for purposes not strictly legal. 
In the matter of this very transaction, if the plaintiff is entitled 
to the fruits of the decree, the defendant may equally claim to 
be remunerated for his services as agent, and to be re-imbursed the 
litigation expenses. But the plaintiff does not offer in the present 
litigation to re-imburse or remunerate the defendant ; he merely 
claims the entire sum realizable under the decree obtained by his 
agent against the third defendant ; this demand is clearly unten- 
able. The plaintiff might possibly have adopted the contract made 
by his agent and sued on it; but if he did so, he was bound to 
adopt it cum onere or not at all. As was observed by Baron Wilde 
in Udell v. Atherton (1), whatever his previous authority to the 
agent, whatever his innocence, the principal must adopt the 
whole contract, including the statements and representations 
which induced it or repudiate the contract altogether. To the 
same effect is the observation of Lord Cranworth in Bristow v. 
Whitmore (2) : “ where a contract has been entered into by one 
man as agent for another, the person on whose behalf it has been 
made can not take the benefit of it without bearing its burden." 
It was consequently open tothe plaintiff, before the suit was 
brought by the first defendant, to have commenced an action 
himself for breach of contract against the third defendant. He 
might also have, as pointed out in Sadler v. Leigh (3), 
intervened at any stage in the action which had been 
commenced by his agent. But, though, as found by the 
Courts below, he had full knowledge of the commencement 
and progress of the litigation by the first defendant against the 
third defendant, he did not adopt either of the courses open 
to him. The reason is obvious; if the first defendant had 


1) (1861) 7 H, and N, 172 (184). 2) (1f61) 9 H, L, C. B91 (404), 
ey i (3) (i815) eae 18, (404) 
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been unsuccessful, the plaintiff would have been free to urge, 
whether successfully or not, it isimmaterial to discuss, that he was 
not liable for the costs of the litigation. When that suit has 
successfully terminated, he turns round aud contends that he is 
entitled to the benefit of the litigation, but does not offer to bear 
the burden of costs. The claim is so. obviously unjust that no 
Court will seriously entertain it, and, has only to be stated to be 
repudiated as wholly untenable. The result is that this appeal 
is allowed, the decree of the Court below discharged and the suit 
dismissed; but we direct each party to bear his own costs 
thoughout the litigation. 

A. T. M, Appeal allowed : suit dismissed. 





CIVIL RULE. 


Before Mr. Justice Stephen and Mr. Fustice Holmwood. 


THE INDIA GENERAL NAVIGATION AND 
RAILWAY COMPANY 


v 


: BHAGWAN CHANDRA PAL.* 


Steamer Oompany—Position and liability of—Goods damaged in transii— 
Special contract—Oarriers Act (III of 1865), Seos. 6, 7, 9—Burden 
of proof. 

A Steamer Oompany unlike a Railway Company, is, so far as the carriage 
of goods is concerned, subject to the provisions of section 6 of the Oarriers Act, 
in the position of an insurer, 

Irrawaddy Flotilla Company v, Bugwandas (1) referred to. 

Under the Oarriers Act, a prima facie case of ordinary care and caution 
is to be made out by the Company, 

Where by a special contract between the Steamer Oompany and consignor 
of goods, the Company was exempted from liability for any “loss or damage of 
whatever nature or kind soever" except arising from negligence or criminal 
act of its servants or agents : 

Held, that the burden of proving the exception to the Hability was on 

the Company. 

Ohoutmull Doogur v. The Ricers Steam Navigation Company (2) followed. 


Petition for Revision by the Defendant Company. 

A firm of traders at Dacca consigned four tins of oil to the 
defendant Company for carriage and delivery to the plaintiff at 
Silchar. The consignment had been carried under a special 

* Civil Rule No, 46 of 1918, against the decree of Mr, Ahmndull , Small 
Cause Court Judge of Silchar, dated the 9th October, 1912. à 


QD gion) I. L. E. 18 Calo, 620; L, R. 18 I, A. 121. 
(2) (1897) T. L, B. 31 Calo, 786, 
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contract under which the defendant Company was in terms 
absolved from all liability for any loss, deterioration or damage 
to the consignment unless it arose from negligence or criminal 
act of its servants or agents. The plaintiff, when he went 
to take delivery, found one of the tins cut open and the contents 
thereof partly abstracted and another quite empty. He refused 
to take delivery until the consignment was weighed and a note 
thereof made on the bill of lading, but this the Company's 
servants refused to do. The plaintiff therefore brought this 


' suit to recover Rs. 52 odd from the defendant Company. The 


Small Cause Court Judge decreed the suit on the ground that 
the Company's servants were responsible for what had happened. 
No evidence was given on either side to show how the two tins 
that were not full had been tampered with. 

Mr. B. C. Mitter, Babus Provas. Chandra Mitter and 
Ambica Pada Chaudhry for the Petitioner. 

Babus Tara Kishore Chaudhury and Brojo Lal Chakravarts 
for the Opposite Party. C. A. V 

The judgments of the Court were as follows’: 

Stephen J.— The facts of this case are as follows: The 
plaintiff in a Small Cause Court suit, who shows cause as the 


"opposite party to a Rule before us, was the consignee of four tins 


of oil forwarded to him from Dacca by the defendants, the 
present petitioner, on terms contained in what is known as an 
owner's risk note. The defendants received the tins in good 


condition, and carried them to Silchar, where they called on the 


plaintiff to take delivery. This he refused to do because one tin 
was cut open and partly empty, and another was quite empty, 
but brought a suit for the value of the oil. The Court below 
decreed the suit on the ground that the Company's servants were 
responsible for what had happened. No evidence was given 
on either side to show how the two tins that were not full had 
been tampered with. ' 

This Court has granted a Rule calling on the opposite party 
to show cause why the decision of the Small Cause Court should 
not be set aside or modified en the grounds that the plaintiff was 
wrong in not taking delivery and was therefore not entitled to 


. the value of all the four tins, and that the Court should have held 


that the onus was on the plaintiff to prove negligence on the 
part of the defendant, or that the loss of the missing oil was due 
to theft by the servants or agents of the defendant. 

The first ground has not been pressed before us. 


A 
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The second seems to us to be amply covered by authority. 

There is no doubt that the defendant Company is a common 
carrier, and therefore subject to the provisions of the Carriers 
Act 1865, and in a different position from a railway company 
which is only a bailee under sections 151, 152 and 161 of the 
Contract: Act, as far as the carriage of goods is concerned ; see 
The Irrawaddy Flotilia Company v. Bugwandas (1). Its 
liability is therefore that of an insurer ; but by section 6 of the 
Carriers Act it can, subject to exceptions that do not apply here, 
limit that liability, though, by section 8, it will be liable for loss 
of or damage to goods arising ‘‘ from the negligence or criminal 
act of the carrier or any of his agents or servants." 

Section 9 then enacts ‘in any suit brought against a common 
carrier for the loss, damage or non-delivery of goods entrusted 
to him for carriage, it shall not be necessary for the plaintiff to 
prove that such loss, damage or non-delivery was owing to the 
negligence or criminal act of the carrier, his servants or agents." 
The special contract in this case exempts the defendants Company 
from liability for any "loss or damage of whatever nature or 
kind soever,' unless it has “arisen from the negligence or 
criminal act'of their servants or agents." 

In dealing with a case arising under the same Act, covered 
by a special contract in what are practically similar terms, where 
the goods in the possession of the bailee were destroyed by fire, 
Maclean C. J. treated it as a matter of course that the common 
carrier defendant must disprove negligence ; Macpherson J. said 
"the effect of the 9th section of the Carriers Act is to make 
the loss of goods, evidence of negligence which the carrier must 
displace”: ‘Trevelyan J. held that “the loss of the goods is 
prima facie evidence of the negligence or criminal act of the 
carrier, his servants or agents, and, therefore, if the carrier seeks 
to exempt himself from liability he must negative such prima 
facte evidence, that is to say, he must prove that the loss 
was or must have been occasioned otherwise than by the 
negligence or criminal act of himself, his servants or agents." 
Choutmull Doogur v. The Rivers Steam Navigation Company (2). 

The provisions of the Carriers Act seem to us to be quite 
clear, and we find it impossible to distinguish the present case 
from that which we have just quoted. We have been referred to 
decisions relating to railways which seem to be decided in a 
contrary view, but in view of the fact that a railway company 
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is not a common carrier we can not consider that they have any 
application to the present case. 

The result is that we hold that the case was rightly decided 
in the Court below as far as the question of onus is concerned. 
The rule is therefore dismissed with costs, hearing fee two gold 
mohurs. 


Holmwood J.—1 agree with my learned brother. I think 
that under the Carriers Act a Prima facie case of ordinary care B 
and caution must be made out by the defendant company. 

The judgment in second appeal No. 2679 of 1910 Lalchand 
Sewkaran v. The East Indian Railway Company (1) clearly brings 
this out even in the case of the Railway Act and there is nothing 
in Sheobaruf Ram v. The Bengal North-Western Railway 
Company (2) to affect the long course of decisions under the 
Carriers Act. 

I would therefore discharge this rule as no evidence whatever 
was offered by the Company. 


ATM ` .. Rule discharged. 


(1) (1918) Unreported, decided by Holmwood and Chapman JJ, 
(3) (1912) 16 O, W. N. 768. 


APPELLATE CIVIL. 


Before Str Asutosh Mookerjee, Knight, Fudge, and 
^ Mr. Fustice Beachcroft. 


SIB CHARAN DEY 
v. 
NILKANTHA MAHTO." 


Map, private— Admissibility in evidence— Evidence Aot ( I of 1872), Seo, 83—— 
Boundary —Identity, determination of. 

Section €8 of the Evidence Act does not deal with the question of the 
admissibility of a private map. If such a question arises in a litigation, the 
answer will depend upon the relevancy of the map in relation to the question 
in controversy. 

In determining the question of identity, attention should not be confined 
to one or other of the boundaries alone, but, as far as practicable, an attempt 
should be made to Identify all the four boundaries in the dooument, 

Appeal by the Plaintiff. 
Suit for declaration of title to land and for recovery of 
possession thereof. 
* Appeal from Appellate Decree. No, 2607 of 1909, against the deoree of 
D. H. Kingsford, Esq, Judiclal Commissioner of Chota Nagpur, dated the 21st 


August, 1909, reversing that of Babu Bepin Behari Chatteriee, Subordinate 
Judge of Manbhum, dated the 19th December, 1908. 


~A 


Vor. XVIL) HIGH COURT. 


The plaintiff founded his claim upon a lease granted in 
favour of his predecessor by the defendant on the.2oth June, 
1881, and the question in controversy between the parties was, 
whether the disputed lands were comprised within the boundaries 
ofthelease. The defendant produced a map prepared in 1892 
for the purposes of another litigation. In that map, a hillock 
was marked which was not in dispute in that litigation. The 
position of the hillock was not challenged by the predecessor 
of the plaintiff, who was a party to the litigation in which the 
map was prepared. The matter in controversy in the previous 
litigation related to the boundary between the property of a 
neighbouring proprietor aud Paharpur, a portion whereof was 
held in lease by the plaintiff. 

The Court of first instance decided in favour of the plaintiff. 
On appeal, the judgment was reversed. Hence this appeal. 

Babus Mahendra Nath Roy and Lalit Mohan Ghose for the 
Appellant. 

Babus Nilmadhub Bose and Foges Chandra Dey for the 
Respondent. 

The judgment of the Court was delivered by 


Mookerjbe J.—This is an appeal on behalf of the plaintiff in 
a suit for declaration of title to land and for recovery of possession 
thereof. The plaintiff founded his claim upon a lease granted 
in favour of his predecessor by the defendant on the 2oth 
June 1881, and the question in controversy between the parties 
is, whether the lands now in dispute are comprised within the 
boundaries of the lease. The Court of first instance decided in 
favour ofthe plaintiff. Upon appeal that judgment has been 
reversed by the Judicial Commissioner. His decision has been 
assailed in this Court on behalf of the plaintiff on two grounds ; 
namely, first, that reliance has been improperly placed upon a 
map prepared in 1892 for the purposes of another litigation ; and, 
secondly, that the question of the location of the eastern boun- 
dary specified in the lease has not been properly considered. 

In so far as the first ground is concerned, it has been broadly 
contended on the authority of the decisions in Preonath Mozumdar 
v. Durga Tarini Ghose (1) and Kerr v. Nussur ‘Mahomed (2), 
that the map was not admissible in evidence. It has been argued 
in substance that as the map was prepared for a totally different 
purpose, a purpose wholly irrelevant to the subject of dispute 
in the present litigation, it cannot be used in evidence at all. 


(1) (1911) 14 0. L, J. 578. (2) (1861) 2 W, B. P, O, 28, 
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Crvm. In: our opinion, this contention is too broadly formulated and 
1912, cannot be accepted. Section 83 of the Indian Evidence Act, 
Sib Charan. deals wich the question of presumption as to the accuracy of 
niece: maps and plans and lays down that the Court shall presume 


i that ‘maps or plans purporting to be made by the authority of 
seco hd the Government were so made and are accurate; but maps or 
plans made for the purpose of any cause must be proved to be 
accurate. It will be observed that this section does not deal — 
with the question of the admissibility of a private map. If such 

a question arises in a litigation, the answer must depend upon. , 
the relevancy of the map in relation to the question in contro- 
versy. "For instance, a private map may be admissible as against 
the party by whom it was prepared or his predecessor, as an 
admission, or it may be used as evidence, possibly even against 

à stranger, on questions of public or general interest, if made 
by a deceased person of competent knowledge. Mercer v. 
Denne (1), Assheton Smith v. Owen (2), Smith v. Lister (3), 
Hammond. v. Broadstreet (4), R. v. Milton (5), Beaufort v. 
Smith (6), Mellor v. Walmesiey (7), Price v, Torrington (8). The 
map in the case before us cannot by itself be treated as admis- 
sible in evidence without proof that it is relevant ‘for the de- 
termination of the question in controversy. Now the defen- 
dants, who relied upon this map, called the’ Commissioner who 
had made it in the earlier litigation. He deposed to the correct- 
-ness of the map and the field book and stated that the hillock 
marked therein.as Phuldingri was notin dispute in that litiga- 
tion, but that there was no’ difference between the: parties as 
to its name; and he added that if there had been a dispute as 
to its name, the fact would have been noted by hini on the map. 
We may take it, therefore, that the map is admissible-in evidence ~ 
to show the existence of a hillock on the spot mentioned in the 
map. We may take it also that it was called Phuldingri and 
that ‘this was not challenged by the predecessor of the plaintiff 
who was a party to the litigation in which the map was prepared. - 
This, however, is not sufficient for the purpose of the defendants 
in the. present litigation. The matter in controversy in the 
previous litigation related to the boundary between Lalpore, the 
property of a neighbouring proprietor, and Paharpur a portion 


2) (1905) 75 L, J. Ch. 181 (188). (5) (1843: 1 Car & Kir 68, 
: fe 79 L. T. 90. (6) (1849) 4 Exob. 450. 
4) (1854) 10 Exch, 390, (7) (1906) 3 Ch. 164, 

. (8) (1708) 1 Salk, 285; 2 8m, L, C. 820, 


(1 (isos 20h 641 (545); affd. (1905) 2 Ch. 558 (561). 
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whereof was held in lease by the plaintiff. It has not been 
shown that the determination of the southern boundaries of 
the lease was necessary for the purpose of the previous litiga- 
tion; it has not also been shown that the predecessor of the 
present plaintiff admitted not merely that the hillock named 
Phuldingri was so named but alsothat it was the Phuldingri 
mentioned in the southern boundary of his lease. On the 


. other hand, the map prepared in the present litigation shows 


that according to the defendants there is at least another hillock 
in the neighbourhood known as Phuldingri. Even if it be 
assumed, therefore, that the map is admissible as against the 
plaintiff to show that his predecessor in 1892 acquiesced in the 
description of the hillock as Phuldingri, the inference does not 
folow that he made any admission, either direct or indirect, 


. that the hillock named as Phuldingri on the map then 


prepared was the Phuldingri stated to be the southern boundary 
of the lease, The first ground urged by the appellant is, there- 
fore, well-founded to this extent, namely, that the inference 
drawn by the learned judge that the Phuldingri shown in the 
map of 1892 is identical with the Phuldingri mentioned in the 
lease of 188r is not based upon any evidence. The first ground 
must consequently prevail in part. We may. add that we invited 
the learned vakil for the respondent to point out any evidence 
to show that there was an admission on behalf of the plaintiff 
or his predecessor identifying the Phuldingri in the map of 
1892 with the Phuldingri mentioned in the lease of 1881. But 
he was unable to place such evidence before the Court. As our 


. attention has not been drawn to any evidence at all on the point, 


we must hold that the inference of the learned judge is based 
upon no evidence at all ; and it has not been disputed that, under 
the circumstances, the case is a fit one for our interference in 
second appeal. 


In so far as the second ground is concerned, it has been 
urged by the learned vakil for the appellant that the question of 
the eastern boundary as given in the portak of the zoth June 1881 
has not been properly considered. "There is considérable force 
in this contention. We may point out that in determining the 
question of identity, attention must not beconfined to one or 


Other of the boundaries alone, but, as far as practicable, an 
attempt must be made to identify all the four boundaries in the 


document. 


The result is that this appeal is allowed, the decree of the 
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Judicial Commissioner set aside and tbe case remanded to him 
in order that the appeal may be re-heard. We may add that on 
behalf of the respondent our attention was invited to an ekrar- 
nama dated the 16th November 1894. We found it impossible 
however to determine the bearing of that document upon the 
question in controversy ; the Court of appeal below will be 
competent to deal with this matter. The costs of this appeal 
will abide the result. 


^. T. M. Appeal allowed - case remanded, 


Before Mr, Fustice Chitty and Mr. Fustice Teunon., 
BAIKUNTHA NATH MISRA 
v. 


LABOO NAG.* 


i hs 
Central Provinces Tenancy Act (XI of 1898), secs, 40 (3), 47, 02, 95,—Kjeot ment, 
swit for— Oooupanoy tenant, transfer by —Ocoupanoy right, if transferable 
~~ Landlord, remedy of—Transfer, how may be avcided—Revenue officer, 
application to, for aroidanco—Suit in civil. Couri, if maintainable—Cácil 
Court, jurisdiotion of. 


Under seotion 46 (8) of the Central Provinces Tenancy Act, an oocupanoy 
tenant is prohibited from making certain transfers, and every such sale, gitt, 
mortgage, sub-lease (other than for a period not exceeding one year) or 
transfer is voldable in the manner and to the extent provided by the two 
next following sections, 

An occupancy right is, therefore, transferable, but the transfer may be 
avoided by the landlord in a partioular way, that is, as is provided for in section 47 
of the Aot, the landlord may, on application to a revenue officer, made within 
two years from the date on whioh, in pursuance of the transfer, the tenant 
parted with possession of the land, be placed in possession. This ia the only 
method by whioh a transfer may be avoided. No suit lies in the civil Court 
for such a relief, the civi! Courts not having jurisdiction to entertain a 
suit of that nature, 

Icharam Singh v, Nimony Bahida (V), referred to and followed, 

Nurjahan v, Nazar Ali (2) distinguished and explained, 

Appeal by the Plaintiff. 
Suit for ejectment. 
`- The facts-of the case appear fully from the judgment. 

‘Babus Sharat Chandra Roy Chowdhury and Charu Chandra 
Bhattacharjee for the Appellant. 

Babu Luchmi Narain Singh for the Respondent, 


* Appeal from Appéllate Decree No. 2081 of 1910 against a deores of Babu 
Ram Lal Das, Subordinate Judge of Sambalpore, dated the 24th May 1910, con- 
firming’ a decree of Babu Gagan Behari Chaudhuri, 2nd Munsiff of Sambelporé, 
dated the 19th March 1910, 


(1) (1908 7 0. L. J. 499 (500-1). 
' 8) (1808) 8. A. No. 2057 of 108, (unreported), 
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The judgment of the Court was delivered by 


Chitty J.—This is an appeal by the plaintiff in a suit for 
ejectment, his suit having been dismissed by both the Courts 
below. It appears that the tenant of the holding in question 
which is governed by the provisions of the Central Provinces 
Tenancy Act, Act XI of 1898, before 1905 sold half the share of 
his holding to the present defendant. On 8th May 1907 the 
tenant mortgaged the other half of his share to one Manikram with 
possession. The present plaintiff who is the landlord applied in 
1908, under section 47 of the Central Provinces Tenancy Act, 
for possession of the land. He was given a decree on 31st 
October 1508 in respect of the mortgaged moiety. As to the 
moiety which had been sold, it was held that his application was 
out of time, having been made more than two years after thesale. 
On 17th August 1909 he filed the present suit in the Munsif's 
Court for precisely the same relief as to the moiety which was sold. 
The Munsif dismissed the suit on other grounds than tbat taken 
by the lower appellate Court. In the lower appellate Court the 
plaintiff failed on the ground that having lost his case under 
section 47 he could not again bring a suit in a civil Court for the 
same relief, This is the only point which has been argued before 
us, In our opinion the words of the Act are too plain to admit 
ofany doubt. Under section 46 (3) an occupancy tenant is 
prohibited from making certain transfers and it is enacted © that 
" every such sale, gift, mortgage, sub-lease (other than for 7 a period 
not exceeding one year) or transfer shall be voidable in the 
manner and to the extent provided by the two next following 
sections" ; that must be taken to mean that an occupancy 'right 
is transferable but that transfers may be avoided by the landlord 
in a particular way. Section 47 says that if an occupancy tenant 
makes such a transfer in contravention of the provisions of 
section 46, the landlord may on application to a revenue officer, 
made within two years from the date on which in pursuance of 
the transfer, the tenant parted with possession of the land, be 
placed in possession. This clearly enacts the only method by 
which a transfer may be avoided. If, however, more is required 
it is to be found in section 95 of the Act which says that 
" save where it is expressly provided to the contrary no Court 
other than the Court of a Revenue officer or Settlement officer 
shall fix, alter or commute any rent or call in question any rent 
fixed by a Revenue officer or Settlement officer, or shall take 
coguizance of any dispute or matter, in respect of which authority 
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is given by this Act to a Revenue officer or a Settlement officer." 
It was argued that because the jurisdiction of civil Courts is 
specially excepted under some sections it should not be taken to 
be excepted in the case of sections 46 and 47. But this argument 
is clearly unsound. Under those sections such a provision is 
obviously necessary as in the case of section 18 (2) Here the 
words ofthe Act are plain and prescribe the remedy which a 
landlord has under the circumstances ofthe case. This view 
was accepted by Mr. Justice Mookerjee as the law in the case of 
Icharam Singh v. Nilmony Bahida (1). It is true that that was a 
somewhat different case governed by the old Act of 1883. We 
have been also referred to a remark of Mr. Justice Brett in 
Nurjahan v. Nazar Als (2) in which the learned Judge said, “ so 
far as I am able to understand the provisions of section 47 of the 


‘Act which deal with applications to set aside transfers they 


require that the applications should be made to the Revenue 
officer within 2 years from the date of transfer ; but they do not 
provide that inthe event of their not being made within that 
period, any person affected by it will lose his right to bring a suit 
for establishment of his title in a civil Court." That was a case 
in which a tenant asked for re-instatement and the learned Judge 
referred to section 92 but his attention does not appear to have 
been expressly directed to the provisions of section 46 (3) which 
must of course be read with section 47 : nor is any mention made 
of section. 95. 

For these reasons we think that the appeal fails and it is 
accordingly dismissed with costs. 


HPLC. Appeal . dismissed. 


(1) (1908) 7 O, L. J. 499 (500-1.) 
(2) (1908) 8. 4. No. 2087 of 1906 (unreported). 





ORIGINAL CIVIL JURISDICTION. 


Before Mr. Fustice Fletcher, 


BAL KISSEN DAS DAGA AND OTHERS.* 
v. 
KANHYA LAL. 


Qiri! Procedure Code (Act V of 1908), Order XXII, R, 3; Order XXX, R. 4— 
Oontract Act (IX of 1578) sec. 45—Death of one of the plaintifs— 
whether legal-representatire of the deosased, a necessary party. 

On the death of a partner the right to sue in respect of debte due to the 
firm survives to the surviving partners. bo 
* Suit No, 1066 of 1911. 


| 
ee 


v 
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. The legal representatives of the decsassd partner, may, if desired, be Drought OtVIL. 
on the record, but it is not necessary to do so. 1918. 

Application by the Defendant. 

This was an application on notice by the defendant for an 
order thatthe suit had abated, or had abated so far as the 
deceased plaintiff Bal Kissen Das Daga was concerned and that it 
be dismissed with costs. There were originally three plaintiffs 
who were carrying on business in co-partnership and the suit was 
instituted by them for the recovery of certain debts due by the 
defendant to the plaintiff's firm. One of the plaintiffs having 
died on the 26th of July r912 while the suit was pending, and 
no substitution having been made within six months, the applica- 
tion.was made by the defendant. 

Mr. N. Sircar for the Defendant: The personal representa- 
tives of the deceased had not been brought on the record within 
six months. Therefore, this suit had abated so far, at all events, 
as the deceased plaintiff was concerned. See O. XXII R. 3 (2) 
of the Civil Procedure Code. The right to sue in this case is 
joint, and as the suit had abated in respect of one of the joint 
promisees, the whole suit must fail, and be dismissed with costs, 
See the detision of the Judicial Committee of Privy Council 
in Ra; Chunder Sen v. Gangadas Seal (1), and also Zmamuddtn v. 
Sadarath (2). 

Mr. K. P. Basu for the Opposite Party. The right to sue does 
survive to the surviving partners, See O. XXX, R. 4 of the Code 
of Civil. Procedure which if interpreted in the way suggested, will 
make thelaw in Bengal uniform with the law in Englaud and in 
Bombay, Madras and Allahabad. In interpreting section 45 of the 
Indian Contract Act, the High Court of Calcutta in Ram Narain 
v. Ram Chunder (3*, held that the right to sue in such a case did not 
survive in the surviving partners but the decision in that case has 
not been followed in Bombay, or Madras or Allahabad. See Motilal 
v. Ghellabhat (4) Vaidyanatha v. Chinnasami (5) Debt Das vw. 
Nripatt (6), all of which cases are considered by Mr. Justice 
Mookerjee in Shital Chandra Bairagee v. Manik Chandra 
Hazra (7). See also Ugar Sen v. Lahkmi Chand (8), It is also 
at variance with the law in England. Odgers on Pleadings (7th 
Ed.) p. 14, Lindley on. Partnership (8th Ed). p. 346, Bullen and 
Leake on Pleadings (3rd Ed). p. 230, p.15. I can find no 

(1) (1904) I. L. B. 81 Oale. 487 P, O. — (5) (1893) I, L. R. 17 Mad, 108, 
(2) (1910) I, L. R 82 All, 801. (8) (1898) I. L. B. 20 AIL. 365, 


(8) (1890) I. L. B. 18 Oale, 86, (7) (1902) 18 O, W. N, 509 . 612), 
(4) (1892) I, L. B. 17. Bom. 6. . (8) (1910) I L. B. 82 All, 638, 
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reported case in Calcutta in which the decision in Ram Narain v, 
Ram Chnnder (1) has been followed. In this state, the new 
Rule 4 in Order 30 was introduced in the Civil Procedure Code. 
It should therefore be interpreted in such a way as to bring the 
law in this Presidency in conformity with the law in the other 
Presidencies. It may be said that Order 30, R. 4, applies only 
when the suit is brought in the firm name, and to a suit likethe 
present which has been brought in the names of the individual 
partners. But such an interpretation cannot and should not be put 
on the Rule for it contemplates a suit by the surviving partners 
when a deceased partner died before suit. In such.a case no suit 
should be brought in the firm name. See Mason v. Mogridge (2), 
Bullen and Leake on Pleadings (6 Ed.) pp. 268 and 6o. It 
should be brought in the names of the surviving partners. 
See also section 263 Indian Contract Act. 


Mr. Sircar in reply: O 30, R. 4 applies only to cases where 
the suit is in the firm's name. See the heading of O. 30. If 
the legislature intended to lay down a general proposition of 
law, the rule should have appeared in the general chapter for 
joinder of parties, ze. O. r, or at all events in Order 22. Sec. 45 
of the Contract Act in express terms vests the right in the 
surviving joint promisees together with the legal representatives of 
the deceased promisee. 


Fletcher J.—Thisis a matter of some interest. Itis an 
application by the defendant in the suit that the abatement of 
the suit, so far as regards the plaintiff Bal Kissen Das Daga, 
deceased, is concerned, may be recorded, and for an order that 
this Court may award to the defendant the costs which have 
been incurred in defending this suit including the costs of this . 
application, or in the alternative that the suit be dismissed and 
that the plaintiff do pay the costs of the defendant. The suit 
was brought by Bal Kissen Das Daga, Dwarka Dass Daga and 
Dooli Chand Daga carrying on business as bankers and 
commission agents at No. 22, Burtolla Street in the town of 
Calcutta under the name and style of Hursook Dass Chogemull. 
The suit is brought to recover against Kanhya Lala debt which 
was due to the plaintiff in respect of their partnership business. 
It is said that having regard to section 45 of the Indian Contract 
Act that Bal Kissen Dass Daga having died more than 6 months 
ago, that under the provisions of Order XXII of the first schedule 
to the Civil Procedure Code the suit has abated. - Section 45 


(1) (1890) I, L. B. 18 Cale, 86. (3) (1892) 8 Times Rep. 8X, 


. 
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of the Indian Contract Act provides ‘when a person has made 
a promise to two or more persons jointly then, unless a contrary 
intention appears from the contract, the right to claim 
performance rests as between him and them during their joint 
lives, and, after the death of any of them, with the representative 
of such deceased person jointly with the survivor or survivors 
and, after the death of the last survivor, with the representatives 
of all jointly.” It has been held by this Court in the case of 
Ram Narain Nursing Doss v. Ram Chander Fankee Loll (1) 
that in a suit by surviving partners for the recovery of a 
partnership debt which became due during the life of a 
deceased partner, the representatives of such deceased part- 
ner, ‘having regard to section 45 of the Contract Act (IX of 
1872), are necessary parties. In none of the other High Courts 
in India has that decision been followed, and it has been, as a 
matter of fact, on more than one occasion, doubted in this Court. 
It is sufficient to refer to the decision of Mr. Justice Mookerjee 
in the case of Shttal Chandra Bairagee v. Manik Chandra 
Hazra (2) where he points out that the High Courts of 
Bombay, Madras, Allahabad have all decided that in the case 
of debts due to trading partnerships in which it happens that 
one- of the partners is dead, it is not necessary to join as 
plaintiff any representative of the deceased partner. That was 
the way in which the law stood before the new Code, and 
under the new Code Order XXX was inserted which contains 
provisions for suits brought by or agaiust firms and persons 
carrying on business in names other than their own. Order 
XXX, Rule 4 contains a modification of section 45 of the 
Indian Contract Act. It provides that “ notwithstanding 
anything contained in section 45 of the Indian Contract Act, 1872, 
where two or more persons may sue or be sued in the name of 
a firm under the foregoing provisions and any of such persons 
dies, whether before the institution or during the pendency 
of any suit, it shall not be necessary to join the legal representa- 
tive of the deceased as a party to the suit.” Now it is argued 
by Mr. Sircar that O. 30 R. 4 only applies to cases where 
the suit is brought by or against a firm in its firm's name. That 
is not what the Order says. It says where ‘two or more persons 
may sue or be sued in the name of a firm under the foregoing 
provisions,’ What are the foregoing provisions under which 
two or more persons may sue or be sued in the name of the firm. 


(1) (1890) I. L. E, 18 Cale, 86. — (2) (1909) 18 C. W. N. 509 (512), - 
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O, 30 R. 1 says“ any two or more persons claiming or being 
liable as partners and carrying on business in British India 
may sue or be sued in the name of the firm." It seems to me 
thestatutory order which has the force of statute modified 
section 45 ofthe Indian Contract Act andin the manner as it 
had always been interpreted in the High Courts other 
than the High Courts in Calcutta, Therefore the fact that 
óné of the plaintiffs has died does not.make the' suit abate. 
There does not seem, so far as I can see, to be any authority 
in the construction of Order XXX Rule4 but it seems to me 
the legislature did not intend Order XXX Rule 4to apply only 
to cases where the suit was brought by oragainsta firm in the 
firm's name. The present application therefore is misconceived 
and must be dismissed with costs. 


S. C. R. Application dismissed. 
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APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcroft. . 


ABDUL SOBHAN SHEIKH 
v. 
NERBAR MANDAL.* 
Estoppel—Sale certifioate-— Under-raigat— Bengal Tenancy Act ( VIII of 1885), 
Sec, 163, sale under, 

When a landlord decree-holder makes an application under section 162 
of the Bengal Tenanoy Act, and obtains an order under section 163, there is an 
assertion by him that the property about to be sold at his instance is at least an 
occupancy holding, Ifa purchaser takea the property on the faith of ‘this 
assertion, it is not open to the deoree-holder to turn round and contend that 
what has been sold is the interest of an under-raiyat. He 18 bound by his 
representation and cannot be permitted to resile from hfa statement, to the 
detriment of the purohaser, 

Appeal by the Defendants. 

Suit for ejectment. . 
. The plaintiff, as landlord. of the distet arena sued 
his tenant for arrears of rent and obtained a decree. He 
applied under section 163 of the Bengal Tenancy Act, for 
attachment and issue of sale proclamation.: The property was 
sold and purchased by the predecessor of the defendant. On the 


* Appeal from Appellate Decree No, 1997 of 1910, against the decree of 
8, B. Chowdhury Enq., District Judge of Beerbhum, dated the 28th April 1910, 
oe that of Babu Hridoy Nath Mojumdar, Munsitt of Bampurhat, dated 
the 6th October, 1909, 


Vor. XVIL] HIGH COURT. 


death of the auction-purchaser, the plaintiff brought the present 
suit to eject the defendant on the ground that the purchaser 
was an under-raiyat and had no heritable interest in the property. 
The first Court dismissed the suit. That decree was reversed 
on appeal. 

Babu Harendra Krishna Mukerjee for the Appellant. 

Babu Nares Chandra Sinha for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendants 
in an action in ejectment. The plaintiff, as landlord of the 
disputed property, in 1898 sued his tenant, Basu by name, for 
arrears of rent. He obtained a decree and in execution thereof 
brought the property to sale, on the 6th June 1898, when it was 
purchased by one Shazad Mandal, who died in January 1909 


and is now represented by the defendants. The plaintiff, 


on the 24th February 1909, commenced the present suit to 
eject the defendants on the ground that Shazad ‘Mandal was an 


under-raiyat and had no heritable interest in the property. 


The Court of first instance dismissed the suit on the ground 


that it was not competent to the plaintiff, in view of the. 


proceedings in execution of the decree for arrears of rent, to 
allege or to-prove that Basu was an under-raiyat. Upon appeal, 
the District Judge has reversed that decision. In our opinion, 
the decree of the District Judge cannot possibly be supported.. 
The sale certificate which was granted to Shazad Mandal 
is in existence, although the execution record has been 
completely destroyed. That sale certificate recites that on the 
6th June 1898 Shazad Mandal purchased the disputed property 
at a sale held in execution of a decree for rent under section 163 
of the Bengal Tenancy Act. Now section 163 provides for a 


sale on the basis of an application made under section 162. 


The latter section lays down that when a decree has been passed 
for an arrear of rent due for a tenure or holding, and the decree- 
holder applies under section 235 of the Civil Procedure Code 
of 1882 for the attachment and sale of the tenure or holding 
in execution of the decree, he shall produce a statement showing 
the pargana, estate aud village in which’ the land comprised in 
the tenure or holding is situate, the yearly rent payable for the 
same and the total amount recovérable under the decree. 
Section 163 in sub-section (1) then provides that when the 
decree-holder has made an application as prescribed. in 
section 162, the Court shall, if it admits the application and 
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orders execution of the decree as applied for, issue simul- 


taneously the. order of attachment and the proclamation re-. 


quired by section 287 of the Civil Procedure Code. Sub-sec-: 


tion (2) of section 163. next provides that certain. state. 


ments are to be inserted in the sale proclamation :in the. 


case of a tenure.or a holding of a‘raiyat holding at fixed 
rates and in the case. of an. occupancy holding, respectively. 
It is manifest, upon an examination of these sections, that they 
deal with applications for execution of decrees: for rent .obtained 
in respect of a tenure or holding held at a fixed rate or an 
occupancy holding; aud this is confirmed by a reference to 


section 65 of the Bengal Tenancy Act. When, therefore, the 


decree-holder makes an application under section 162 and 
obtains an order under section 163, there is an assertion by him 
that the property about to be sold at his instance is at least an 


occupancy holding. Ifa purchaser takes the property on the. 


faith of this assertion, it is .obviously not open to the decree- 


holder subsequently to turn round and contend that what has 


been sold is the interest of an under-raiyat, He is bound by his 
representation and cannot be permitted to resile from his 


statement, to .the detriment of the purchaser. In the Case. 


before us, if the plaintiff were allowed to succeed on the ground 


thatthe interest acquired by Shazad Mandal was that of an 


under-raiyat, the gravest injustice .would be done to the 
defendants. . The plaintiff has, for the purpose of this. suit, 
valued the property at Rs. 9o. Shazad Mandal purchased the 
holding for Rs. 95. It is impossible to believe that he would 
have paid such a large sum of money if he had any suspicion 
that what he purchased was the precarious interest of an 


under-raiyat. The learned vakilfor the respondent has finally: 


contended that an occupancy right is a creature of the statute 


and cannot be founded on estoppel. The argument is obviously | 


fallacious. The sale under section 163 of the Bengal Tenancy’ 


Act was in substance equivalent. to an agreement between the' 


plaintiff and the purchaser that what the latter acquired was an 
occupancy holdiog, and the Court will not now allow the 
plaintiff to resile from that position. 


The result is that this appeal is allowed, the decree of the l 
District Judge set aside and the suit dismissed with costs in dll’ 


--— 


- 


the Courts. 


A. T. M, Appeal allowed: suit dismissed, 
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Absolute estate in favour of daughter, when created; See Gift, deed of 

Absolute interest; creation of—Widows and daughter given power to gift 
away at will; See Will— Construction ... s. - - 

Accounts, sul for—Co-sharer, management by—Agency—Business, termina- 

tion of, within three years after suit brought—Limitation Act (XV of 1877), 

Sch, II, Art. 89—Demand and refusal—Limitation, period ard commences 

ment of, 

The relation between one co-sharer and another who manages any property 
or business on behalf of the other who is his ca-sharer as to the half of the 
property or business, is one of agency. The person who manages such property 
or business continues as agent up to the death of the person on whose behalf 
he manages the property, and if the business is carried on after his death and 
he still manages the same, he must be regarded as the agent of the representa. 
tives of the person on whose behalf he managed the property before his death, 
and who inherited his rights and became, therefore, his principals. 

A suit by sich representatives against the person who managed the property 
or business, for accounts, is governed by article 89 of the second schedule of 
the Indian Limitation Act. 

If no demand has been made, the commencement of the limitation will be 
the termination of the agency. If, on the contrary, a demand had béen made 
which was never complied with and which met with no attention, limitation 
would run from the date of the demand by the person on whose behalf the 
property was managed so tar as the obligations of the agent were incurred 
during his lifetime. 

Where, since the death of the person on whose behalf the property was 
managed, repeated demands the dates of which are not known, were made by 
his representatives as long as the business was in existence, limitation would 
run from the termination of the agency business. Chandra Madhab Barua 

v. Nabin Chandra Barua 
Acknowledgment—Limitation Act (1877), Sec. 19—Usufructuary mortgage 
of desaigiri dastur lands—2Desaigiri dastur commuted to money allowance by 
Government—Entry in receipt book of Government agent—Mortgagee signing 
entry ; See. Redemption, suit for m e 
Acknowledgment by widow and ‘niga of mortgagee, effect on rever- 
sioner—Redemption, suit for, against reversioner—Limitation Act, ee 

Sec. 19; See Limitation T 
Acknowledgment made when Act XIV of 1859 was in rec sui TE MS 

ed when Act XV of 1877 was in cM what law to be governed; 


See Limitation ... eas oes T 
Acknowledgment of liability—Acknowledgment of BEE if m 

title—Limitation Act (1877), Sec. 2 ; See. Limitation sis 
Acknowledgment of inortgaeé--Acknowledement of liability—Title ; 

See Limitation ... m ix "n T d 


404 


32 


103 


656 THE CALCUTTA LAW JOURNAL 


[Vou XVIL 


Acknowledgment of mortgage—' Thing. done'— General Clauses Act ior 


Sec. 6 ; See Limitation 
Act xx of 1856 
Act XI of 1859, Sec.:2, i "T" 
Act XI of 1859, Sec76; if répeated ; See Nijjote Land . 
Act XLV of 1860, Sec. 148, 326, 149 R 
Act XLV of1860, Secs. 408 . -3 no .. 


Act V of1861, as amended by Amendment Act of pe Sec, rs Cl. e) 


Act XX of 1863, Secs. 5, 4, 7, 14 

Act XX of 1863, Secs 4, 3, 7, 14 Sie ha "m. 
Act XX of 1863, Secs 7, 3, 4, 144  .. ie a. SR 
Act XX.of 1883,-Secs 14, 3,4. 7 T 2 ox 
Act III of 1865, Secs. 6, 7, 9 2 t 

Act III of 1865, Secs, 7,6, 9 T PE 

Act IIT of 1865, Secs. 9. 6,7 dice bi 

Act X of 1865, Secs. 84, 331 

Act X of 1865, Secs. 331, 84 

Act XVITI of 1867, Sec. 44 

Act I of 1868, Sec..6 

Act I of1860,S3ec6  .. 

Act VII of 1870, Sec 7 (IV) (c) 


Act VII of 1870, Secs. 7 Sub-sec. (4) Cl. (c), 12, Sch: II Act. iz Cl. (i) 


Act VII of 1870, Sec. 12 Cl. (iii) ^ .. 


Act VII of 1870, Secs. 12, 7 Sub-sec. (4) CI. ex Sch. lI, Art. 17, Ci. cm 


Act VIT of 1870, Sec. 35 


Act VII of 1870, Sch, ll, Art. 17 Cl. ci Secs. n Sub- sec. e» CI [2x 12 


Act I of 1872, Sec. 35 

Act I of 1872,Sec.45, .. 

Act I of 1872, Sec. 83 

Act I of 1872, Sec..o1 

Act I of 1872, Sec. 92 ~.. s 

Act IX: of 1872, Secs 15, 69, 70,72 .. 

Act IX of 1872, Sec. 16, Sub-secs. (1) and (3) 
Act IX of 18742, Sec 16 Sub-secs. (3) and (1) 

Act IX of..1872, Secs. 42, 43, 44, 201 ... 

Act IX of 1872, Secs. 43, 42, 44, 201 ... 

Act YX.of 18742, Secs. 44, 42, 43, 201 ... 

Act IX of 1872, Sec.69 .. dus 

Act IX of.1872,Secs. 69, 15, 70, 72. ... 

Act IX of 18742, Secs. 70, 15, 69, 72 ove 

Act IX.of 1872, Secs. 72, 15, 69, 70 

Act IX of 1872, Sec. 74 ii vis 
Act IX of 1872, Secs. 201, 42, 43, 44 T: 
Act I of 1877, Chap. VIH gis 
Act I of 1877, Sec. 42 


Act T of 1877, Sec. 42 Proviso Yi — d "uos 
Act I of 1877, Secs 45,46. P au s T 
Act I of 1877, Secs. 46,45 ne Jus Im 
Act IIT of 1877, Sec. 49 TS XD ee EU 
dct XV.of 1877, Sec. 3 ... . . . PI o cA Oden 
Act XV. of 1878) Sec... 507, . usus eit 1 0. "agr 


Act XV. of 187-7, Secs, 5p 4 + (ua > bee Tr 
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Act XV of 1877, Sec.9 

Act XV of 1877, Secs. 14, 5 

Act XV of 1887, Sec. 19 

Act XV of 1877, Sch. II Arts. 48, 49 

Act XV of 1877, Sch. II Arts. 49. 48 

Act XV of 1877, Sch. II Art. 89 

Act XV of 1877, Sch. II Art.or .. 

Act XV of 1877, Sch. H Art. 179 Cl. (4) S 
Act V of 1881, Sec. 37 ixi ii p^ 


Act V. of 1881, Sec. so " ds 


ActXVIIIof1881,Sscs 63,654, Sub- m (4) Cl. (à, 84 
Act XVIIILofF1881,Sscs. 65A, Sub-Sec. (4) CI. (d), 63, 83 
AcUXVIILo?f1881,Secs.83, 63, 65A, Sub-Sec. (4) Cl, (d) 
. Act IV of 1882, Sec. 52 ids TON 
Act IV of 1882, Sec. 65 (a) de 

Act IV of 1882, Sec. 99 P 

Act IV of 1882, Secs. 107, 110, 116 

Act IV of 1882, Secs. 110, 107, 116 

Act IV of 1882, Secs. 116, 107, 110 

Act IV of 1882, Sec. 130, Sub-Sec. (1) 

Act XIV of 1882, Sec. 2 ee 

Act XIV of 1882, Sec. rri 


Act XIV of 1882, Secs. 278, 279, dio dli 282, 283 ies ies 


Act XIV of 1882, Secs. 279, 278, 280, 281, 282, 383 

Act XIV ôf 1882, Secs. 280, 278, 279, 281, 282, 283 

Act XIV of 1882, Secs, 281, 278, 279, 280, 282, 283 

Act XIV of 1882, Secs. 282, 278, 279, 280, 281, 283 

Act XIV of 1882, Secs. 283, 278, 279, 280, 281, 282 

Act XIV of 1882, Sec. 287 sf 

Act XIV of 1882, Sec. 311 bes 

Act XIV of 1882, Sec. 412 

Act XIV of 1882, Sec. 545 (o) 

Act XIV of 1882, Secs. 584, 585 

Act XIV of 1882, Secs. 585, 584 

Act XIV of 1882, Sec. 588 (2) 

Act XIV of 1882, Secs. 588, 595 

Act XIV of 1882, Secs. 595, 588 

Act VIII of 1885, Sec.2 

Act VIII of 1885, Sec. 5 Sub-sec. lay 

Act VIIT of 1885, Secs. 20, 21 

Act VIII of 1885, Secs. 21, 20 

Act VIII of 1885, Sec. 42 See ev d wae 
Act VIII of 1885, Sec. 50 jus " oe 
Act VIII of 1885, Secs. 104A. to 104 LE: : i 
Act VIII of 1885, Sec. 104H. Sub.sec. (4) 

Act VIII of 1885, Sec. ros before amendment ... T ae 
Act VIII of 18865, Sec. 106 Proviso : eis T: ous 
Act VIII of 1885, Sec. 148 (b) = l sii as 
Act VIII of 1885, Sec. 157 


‘Act VILI of 1885, Secs. 162,163 .. E x v 
Act VIIIof1885, Secs. 163, 162... dis is ae 
Act VIII of 1885, Sch. Ill, Art. 3 .. n ee 
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-Aot XVII of 1885, 
Act XVII of 1885, 
Act IX of 1887, 
Act XII of 1887, 


Act VII of 1889, 
Act VIII of 1890, 
Act VIII of 1890, 
Act VIII of 1890, 
Act VIII of 1890, 
Act I of 1894, 
Act I of 1894, 
Act I of 1894, 
Act I of 1894, 
Act V of 1897, 
Act V of 1898, 
Act V of 1898, 
Act V of 1898, 
Act V of 1898, 
Act "V of 1898, 

Act V of 1898, 

Aot V of 1898, 
Act V of 1898, 
Act V of1898, 
Act V of 1898, 
Act V of 1898, 

Act V of1898, 

Act XI of1898, 

Act XI of 1898, 
Act XI of 1898, 

Act XI of 1898, 

Act XI of 1898, 
Act VIII of 1899, 

Act VIII of 1899, 


Act III of 1907, 
Act III of 1907, 
Act III of 1907, 


Act 
Act 
Act 


ddddddqddqd?ddddde 


of 1908, 
of 1908, 
of 1908, 
of 9908, 
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secs. 7, 18 619 
Secs. 18, 7 619 
Sch. IL Art. 41 179 
Sse. 37 143 
Sec. 4 87 
Secs, 7, 8, 11, 21 +» 405 
Secs, 8, 7, 11, 21 vc 405 
Secs. 11, 7, 8, 21 408 
Secs. 21, 7, 8, 11 405 
Secs, 6, 18, 23 4 
Sec. 18 61 
Secs, 18, 6, 23 34 
Secs. 25, 6, 18 74. 
applicability of 624 
Secs. 35, 410, 411 sis 392 
Sec. 35, Sub-sec. (3) it 392 
' Sec, 107 T€ T 105 
Sec. 144, 145 E 397 
Sec. 145 " 610 
Secs. 145, 144 397 
Secs. 410, 55, 411 392 
Secs. 41I, 35, 410 392 
Secs. 435 (4), 437 T m es 608 
Secs. 437, 435(4) et iss -. . 608 
Seg. 439, 476 - TE 245 
Secs. 476, 439 «^ a I 245 
Secs. 46.(3), 47, 48, 92,95 +» 646 
Secs. 47, 46(3), 48, 92, 95 646 
Secs. 48, 46(3), 47, 92, 95 646 
Secs. 92, 46 (3), 47, 48, 95 646 
Secs. 95, 46(3), 46, 47, 48, ga 646 
Secs. 11, 15(a) ys 390 
Secs. 15(a) 11  ... 390 
Secs. 15, 46, 47. .. 547 
Secs. 46, I5, 47 s+ 547 
Secs. 47, 15, 46... 547 
Sec. I1 seo 93 
Sec. 34, Sub-sec. 0». O. 34, Rr. 2 T 4 221 
Sec. so T" - ses 634 
Sec. 99 « 365 
Sec. 102 ' 179 
Sec, 109 one 547 
Sec. IIS xis 245, 416 
0.1 R. ro, 0. T R. 20 v" iss x 183 
O. 22 R. 3, 0. 30 R.4 vs sis 648 
O. 30 R. 4, O. a3 R. 3 one T -— 648 
O. 34. Rr. 2 and 4, Sec. 34, Sub-sec. o sià 221 
O, 34 Rr, 4 and a, Sec. 34, Sub-sec. (1) .. et 221 
O. 39 R. 2 2d en e 427 
O. 41 R ur -— pis — 547 
O. 41, R. 20 aes T eee sss 183 
O. 41, R. 20, 0.1, R Io ~u se n" 
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Act V of 1908, O. 47, R. 4, Sub-R. (a) oa T p 
Act IX of 1908, Sch. I Arts. 110, 116 i wis Tm 
Act IX of 1908, Sch I Art. 116 ji - "m 
Act IX of 1908, Sch. I. Arts. 116, 110 ine ist “ae 
Act IX of 1879 B.C., Sec. r0B e" yu iis bus 
ActIIIof1884 B.C., Sec. 6, Cl. (3) T ia d 
Act VIof1908 B C., Secs. 27, 28, 29, 30 E" ies tas 
Act VIof1908 B.C., Secs. 28, 27, 29, 30 is - ids 
Act VIof1908 B.C., Secs. a9, 27, 28, 30 di T s 
Act VI of 1908 B.C., Secs. 30, 27, 28, 29 ‘és - 

Act VI of 1908 B.C., Sec. 81, Cl. (») I TT mr 
Act VI of 1908 B.C., Sec. 91 Sub-Sec. (1), cl. (a) T ie 
Act VI of 1908 B.C., Sec. 91, Sub-sec. (1) cl. (6) .. asi 


Actionable claim—Transfer thereof by way of security —-T. ransfer of Bo. 
perty Act (IV of 1882 as amended by Act II of 1900), Sec. 130, Sub-sec. 1— 
Creation of a charge on a policy of insurance—JDeposit of the policy. 

'' Section 130, Sub-section 1 of the Transfer of Property Act covers transfers 
of actionable claims by way of security as well as absolute transfer thereof : 

Held, accordingly, that a charge on a policy of insurance can only be 
created by a written document, and that a person with whom a policy of 
insurance is deposited acquires no right whatever to the policy or its proceeds 

by reason of the deposit. Mfulraj Khatau v. Vishwanath Prabh- 

: uram Vaidya m 

Actionable claim, transfer of, by way of security—Transfer of Property 

— Act, Sec. 130 Sub-sec. (1) ; See Actionable claim  ... T" - 

Admissibility i in evidence—Evidence Act, Sec. 83—Privaie nap—Boundary 
—ldentity, determination. 

Section 83 of the Evidence Act does not deal with the question of the admis- 
sibility of a private map. If such a question árises in a litigation, the answer will 
depend upon the relevancy of the map in relation to the question in controversy. 

In determining the question of identity, attention should not be’ confined 
to one or other of the boundaries alone, but, as far as practicable, an attempt 
should be made to identify all the four boundaries in the document. Sib 

Charan Dey v Nilkantha Mahto T 

Agent, joint—Death of one, effect of—Contract Act (IX of 1872), sections 42, 
43, 44, 201— Limitation Act (LX of 1908), Schedule t, Art. 110. 

Where there are two joint agents and one of them dies, upon his death the 
contract of agency terminates so far as he is concerned, but not as regards the 
surviving agent, 

By a registered &abulia? executed in favour of the plaintiff by the appellant 
and the grandfather of the second defeadant, it was provided that the rent 
should be collected by the agents acting jointly or individually and that receipt 
granted to tenants duly signed by both or one of the agents would be a suffi 
cient discharge, although each of the agents would be liable for the sums col- 
lected by the other. The appellant continued to act for many years after the 
death of his co-agent, till he was discharged in June, 1906. In a suit brought 
on the 27th May, 1909: 

. Held, that the appellant was liable under the original registered contract 
and not under any implied oral contract of agency subsequent to the death 
of his co-agent. The rule of limitation applicable to such a case was that 
provided in Article 116 of Schedule I of the Limitation Act. Bhagirath 

Samanto v. Prem Chand Pal T 
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Agent, rights and duties of, on ne accounts; See a and 

| agent 

Aggregate, s E Conia uide Cole Be. s Suec. 
(3) ; See Criminal Procedure Code, Secs. 35, 410, 411 

Agreement, effect-of, as regards third parties—Agreement to TA funds 
for litigation on terms that the plaintiff will get a share in case of success— 


Plaintiff’s title; See Ejectment, suit for wn 
Agreement as to mode of determination of E diferent from that 
prescribed by legislature, effect of; See Appeal — ... Zr nee 


Agreement executed by and pees some of the members of the joint 
family—Agreement acted upon by all the members including those 
not parties to it—Severance of title and interest; See Hindu Law— 

— Partition T T T T 

Agreement for lease for more than one year, by person in possession, if à a 
valid lease— Unregistered agreement ; See Lease _ js 

Agreement to hold over from yearto year, if to be by potter R. 
See Lease e s 

Agreement to pay increased rent on Eales - RN fresh habuliat 
after expiry of term—Non-execution, effect of; See Penalty... 

Agreement to pay increased rent on failure to execute fresh kabuliat after 
expiry of term—Tenant, status of, determination of, if necessary; See 
Penalty vas - ves 

Agreement to provide funds for litigation on js “that the plaintiff will 
get a share in case of success—Agreement, efféct of, as b aaa third 
parties—Plaintiff's title; See Ejectment, suit for... sa 

Agreement to the contrary —Transfer of property Act, eee rto— 
Agreement, if to be express; See Lease m ee 

Agriculture and cultivation, difference between ; See Lease  .« 

Alienation—ZJpartible property —Usage, proof of —Testamentary vift—Pro- 
porty bequeathed, nature of—Debt, illegal or immoral— Burden of proof — 
After-born son, if can question. 

It is of the essence of the special usages modifying the ordinary 
law of  succession- that they should be ancient and invariable and 
that they, should be established to be so by clear and unambiguous 
evidence. 

If the holder of an impartible estate, by a testamentary disposition or other- 
wise, carves out a portion thereof and grants it to his younger son for purposes 
of maintenance of the son and his descendants, such property has all the inci- 
dents of ancestral property in the hands of.the son, 

Where it is alleged by the sons that a particular debt was contracted by the 
father for an illegal or immoral! purpose, the burden lies upon them to show 
that it was contracted for such purpose; such burden is not discharged by 
proof that the father lived an extravagant or immoral life ; there must be a direct 
connection established between the particular debt and the immorality set up 
by the son. 

Where a Mitakshara father has made an alienation without necessity and 
without the consent of sons then living, it is invalid not only against them but also 
against any son born before they had ratified the transaction, and no consent 

‘given by.them after his birth would render it binding upon him. Hazarimal 
Babu v. Abani Nath Adhurjoya 


Alienation by Hindu widow, in whole or in part—Legal necessity; See `’ 
Hindu. widow vas EI : e» PPM UD ore eos 
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Alienation of ancestral property—Punjab agriculturist—Sikh Jats— Neces- 
sity—]ust debt—Burden of proof See Custom se - T 
Alienation of portion of husband's property by MEN of E 
then revisioner, effect of-—-Alienation, if valid and effective on actual rever- 
sioner; See Hindu widow s. ii Vi 
Alienation without necessity and without consent of sons os living— 
Son born before ratification—Consent id major sons after birth, effect of; 

See Álienation - 

Appeal—Court-fee to be pulito on written statement eiiis set off —Civil 
Procedure Code (1882), Sec. 111—Civil. Procedure Code is Sec. 99; 
See Error not affecting merits or jurisdiction id 

. Appeal—Zetfers Patent (24 and 25 Vict, Sec. pu Cl. 1 Sadia from a 
dissentient judgment in appeal under cl. 15. 

An appeal lies to the High Court under clause 15 of the Letters Patent from 
the dissentient judgment of a senior Judge in an appeal heard under the 
same clause. Jadu Nath Dandapat v. Hari Kar - vis 
Appeal—Locus Standi of person disputing genuineness of will— Revocation 

of grant, application for—Civil Procedure Code (1882) Sec. 588 (2)— 

Civil Procedure Code (1908)—Creditors, if and when may contest. 


A decision by a District Judge or a District Delegate that a person has no 
locus standi to contest the genuineness of a will amounts to a dismissal of 
his petition and is equivalent to a decree and an appeal lies against that 
decision. 


An appeal lay under section 588, (2) of the Civil Procedure Code (1882) 
against an ordér admitting a person as caveator under section 69 of the 
Probate and Administration Act. 


But section 588 (2) has not been reproduced in the Civil Procedure Code 
of 1908 and there is no provision for an appeal in a case where the District 
Judge or District Delegate decides that a person has locus standi to contest 
a will. 

Where it is alleged that probate of a will was obtained in fraud of creditors 
and specially where the alleged will was put forward a long time (8 years in 
this case) after the death of the alleged testator, the creditors, can, and ought 
to be given an opportunity to, oppose the grant of probate or apply to have 
it revoked, as their interests are so largely affected by it. TLakhi Narain 

Shaw ». Multan Chand 
Appeal—Maintainability—Agreement as to mode of determination of ques. 
tion different from that prescribed by legislature, effect of. 

An agreement between two litigant parties as to the mode of deterniination 
of questions in controversy between them, different from the mode prescribed 
by the legislature, may be binding on them. But the parties cannot, by 
mutual consent, create a right of appeal where none is allowed by statute. 

Prayag Narain Singh v. Sukhdeo Narain Singh ‘ii 
Appeal—oOrder dismissing a petition praying to be adjudged an insolvent—~ 

Civil Procedure Code (1908), section 109— Letters Patent for the High Court 

of Judicature at Fort William in Bengal, cl. (39); See Leave to appeal 

to Privy Council, application for id 
Appeal—Order granting review—Rev ision—High “Court—Civil Procedure 

Code (1908), Sec. 115—Court-Fees Act, Sec. 12 Cl. (ii); See Court-fee n 


Appeal—Pesidency Magistrate's order—Sentence of six months’ imprisons . 


ment in each of two counts—Sentences to run concurrently—Indian Penal 
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Appeal—({Conid.) . 

Code, Sec. 408— Criminal Procedure Code, Sec. 35; See Criminal Procedure 

Code, Secs. 35, 410, 411 - 
Appeal—Re-hearing— Findings lasinststén: with doncas See Paal Code, 

Secs. 148, 26, 149 — pn — 
Appeal, abatement of—Suit for removal E first defendant from Conme 

and second defendant from office of superintendent, under section 

14 of Religious Endowment Act—Suit, dismissal of—Death of first defendant 

pending appeal; See Religious Endowments Act, sections 3, 4, 14 . 
Appeal, admission of—Exparie order, if can be reopened; See Discretion 
Appeal, memo of—Copy of decree not attacked —Copy of decree, if can be received 

afterwards—Limitation Act (XV of 1877), Sec. 5. 

À Court has no power under the Code of Civil Proce to exempt an 
appellant from the production of a copy of a decree against which the appeal 
is preferred. 

It is competent to a Court to make an order to the effect that a certified 
copy of the decree not attached with the memorandum of appeal, be received 
at a late stage, if it is satisfied that the discretion vested in it under section 5 of 
the Limitation Act should be exercised in favour of the appellant. Progonno 

Kumari Debi v. Ram Chandra Singh Deb 
Appeal, preferring, in connected cases—Time, extension of—Limitation 

Act (1877) Sec. 5; See Discretion 
Appeal, right of—Agreement between parties—No angel by Jae, ; See kpa 
Appeal, right of—Provincial Insolvency Act—Privy Council ; See Leave to 

appeal to Privy Council, application for ... 

Appeal, right of, if can be created by mutual consent of parties ; See reper ie 

Appeal filed beyond time—Court’s duty; See Discretion ii e 

Appeal to His Majesty in Council—Orders under gections 311 and 41a of 
the Code of Civil Procedure; See Execution sale 

Application for execution of decree, when can be treated as one uU M 
and continuation of eailier proceedings ; See Execution of decree jo 

Application to be admitted to examination—A pplicant guilty of grave mis- 
conduct—Applicant debarred from appearing—Notification in Calcutta 

Gazette; See Public duties, enforcement of 
Appointment by majority of representatives of founder, if valid—F bue: 

omitted to provide for devolution of office of Shebait ; See Trust property 
Apportionment, how to be made; See Conipetisation, apportionment of 
Arbitration—Loss from fire—Admission of evidence—Petition to revoke 

submission to arbitration; See Fire Insurance Policy T T 
Assam Land and Revenue Regulation (/ of 1886), Sec. r ree ore 

ration, sutt for, that lands settled with plaintiff by revenue authorities had 

been wrongly included within the lands subsequently settled with defendant, 
if lies—Plaint, misdescription in—Amendment, if absolutely necessary 
to entitle plaintiff to relief. 

A suit lies for a declaration that certain plots of land settled with the plain. 
tiff by the revenue authorities, had subsequently been wrongly included in the 
settlement made with the defendant, notwithstanding the provisions of section 
154 of the Assam Land and Revenue Regulation. 

If a Court comes to a clear finding that certain plots of land of the plain- 
tiff's settlement have been, to the extent alleged in the plaint, actually included 
wrongly in one of the plots of the defendant's settlement, it would not be justi- 
fied in withholding the relief to which the plaintiff is entitled, merely on the 
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Assam Land and Revenue Regulation—(Conid.) 

ground that the plaint contained a misdescription as to the number of the plot 

of the defendant's settlement and that the plaint had not been amended. Nasir 
Mea v. Arman Ali Mea "m 

Assessed land forming part of revenue-paying diio Municipal 

Act, Sec. 6. cl. (3); See Assessment of rates "S 
Assessment of rates—Assessed land, part of revenue- rte jig 

‘ Holding ’—Bengal Municipal Act (TII of 1884, B. C.). Sec. 6. Ch (3)— 

Occupier—Civil Court, when can declare assessment illegal, 

'The mere circumstance that the lands assessed formed part of a revenue- 
paying estate is no ground for exemption from assessment of rates under the 
Bengal Municipal Act. 

Land held by an occupier under one title or agreement, and comprised 
within one set of boundaries, constitutes a holding for the purposes of the 
Bengal Municipal Act. 

When the owner himself is in occupation, he is himself liable for the rate ; 
when there is an occupier under the owner, who is in actual oecupation of the 
holding, although the rate is assessed upon the annual rent, yet it is the owner 
who is held primarily liable for the payment thereof. 

When a Municipal Corporation has acted in contravention of the provi- 
sions of the statute, it is open to a Civil Court to declare that an assessment is 
illegal. Syed Shah Hamid Hossein v. Patna Municipality .... 
Assignee, application for execution of rent decree by—Rent decree obtained 

by ticcadar—Assignment by ticcadar to superior landlord—Lease, expiry 

of— Bengal Tenancy Act, Sec. 148 (4); See Execution of rent decree 
Assignee of lessor—Rent, claim of—Notice of assignment ; See Mining lease 
Assignee of lessor, title of, when complete—Notice to tenant, if necessary ; 

See Mining lease wt nes 
Assignee of lessor, when entitled to diim rent; See Mining leise 
Attachment, order of, after due service of notit; effect of; See Estécution 


woe 


‘of decree TT T 

Attachment, order of, Court's power vis set aside ; See Exedutión of 
decree e 

Auction-purchase, what passes aiccBengal taena Act, Sec, 163, Ts 
under—Under-raiyat's interest, if passes; See Estoppel is one 


Auction-purchaser—Collusive decree——Fictitious mortgage——Ostensible owner 
~—-Fraud—Notice—Inference—Question of Law. 

Where execution proceedings have been conducted, apparently with 
regularity and in conformity with law, and the only defect alleged is that the 
decree on which the execution proceedings are founded was fraudulent, an 
innocent purchaser would be protected and it would be necessary to establish 
that he was a party tothe fraud or was apprised thereof before he paid his 
money. 

Whether facts found justify an inference of fraud, can be questioned by 
a Court of second appeal. 

Whatever puts a party on enquiry, amounts in law to nctice, provided the 
enquiry becomes a duty and would lead to a knowledge of the facts by the 
exercise Of ordinary intelligence and understanding. Wherever the facts put 
a party on enquiry, constructive notice will be imputed to him, if he 
designedly abstains from enquiry for the purpose of avoiding notice. But 
where a party could not have learnt the facts by enquiry, heis not prejudiced 
because he did not enquire. 
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Auction Purchaser—(Conid.) 

Where A purchased certain” property dena: in the name of B, who 
executed a fictitious mortgage deed in favour of C, and the property was 
‘purchased by D, without notice of fraud and in good faith, in execution sale 
based on the collusive mortgage decree: 

Held, that A had no enforceable title as against D. Radha Madhab 

Paikara v. Kalpataru Ray se 

Auction-sale—Collusive decree—Fictitious mortgage—Fraud—Auction- 
purchaser, when protected; See Auction-purchaser use 

Beneficiaries, if estopped by improper conduct of trustee—Trust, branch 

of; See Trust i 
Bengal Municipal Ree Holdings See Men of n 
Bengal Municipal Act, Sec. 6 cl. (3)—Assessed land PENDE pats of 

revenue-paying estate; See Assessment of rates a. 

Bengal Tenancy Act, Sec. 5 Sub-Sec. Cs for € purpose; 

See Lease sås sin "T " 
Bengal Tenanoy Act, Secs. 20, 5 Oe EN in xen E 

occupation for more than 12 years—Settled raiyat ; See Nijjote land 
Bengal Tenancy Act, Sec. s5o—Raiyat, what to prove—Boundary, 

confusion of ; See Rent, enhancement of S 
. Bengal Tenancy Act, Secs. 90, 91— Courts jurisdiction; See Measure- 

ment, standard of yas 
Bongal Tenancy Act, Bes 106, plaint filed ETE A T 

Court-Fees Act, Sec. 7—Civil Court's duty ; See Court-fee 
Bengal Tenancy Act, Sec. 148 (/)—Landlord's interes Aaa nent 

by ticcadar to superior landlord—A pplication for execution by assignee, 

after expiry of lease; See Execution of rent decree S 
Bengal Tenancy Act, Sec. 157, scope of; See Tenancy, how pee (si 
Bengal Tenancy Act, Sec. 163, order under—Occupancy holding— 

Decree-holder landlord, if can assert that ander TONA interest sold — 

Purchaser ; See Estoppel ; 

Board's Bules, 1902, Sec. I4, scope ot Collector ‘if bound is hear ; Sre 

Public servant, dismissal of " 
Breach of peace, likelihood of Public Worshita--Magistmaié's duty: 

Criminal Procedure .Code, Sec. 144; See Criminal Procedure Code, 


Secs. 145, 144 
Bullavacharya Gosain Histo Y — See Shebaitship, SUC- 
cession to T ee 


Burden of N RE of: See Hiba- bil-ewaz - 
Burden of proof—Ejectment, suit for. ; 

Ina suit for ejectment, it lies upon the plaintiff to prove notonly a title 
as againstthe defendant to the possession, but to prove that the plaintiff had 
been dispossessed or had discontinued to be in possession of the land within 
twelve years immediately preceding the commencement of the suit, Dharani 

Kanta Lahiri Chowdhuri v. Gabar Ali Khan 
Burden of proof —Lessee from mortgagor before mortgage suit Droossoedon, 
claim for, by mortgagee auction-purchaser— Lease, terms of; See Ejectment 
Burden of proof—Father’s debt, illegal or immoral—Father living an extra- 
vagent or immoral life—Direct connection between debt and immorality ; 


See Alienation IT m 
Burden of proof—Oudh Estas Act, Sec 6—Mortgage in 1846—Mort- 


gagor and mortgagee not producing mortgage deed; See Mortgage > E 


209 


397 
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Burden of proof—Sikh Jats—Deed of sale of ancestral property executed’ 


by father—Punjab agriculturists— Necessity-— ust- debt; See Custom. Pd 
Burden of dE ue ere exception to; See Steamer 
Company z wes vid m 
Burma Act IV of 1898, Eus " (à) - bi sees 
Carriers Act, Sec. 6—Steamer Company, position and liability of —Carrjage 
of goods; See Steamer Company és iss ET - 
Caveator, order admitting a person as—Civii Procedure Code vere Sec. 
583 (2); See Appeal — - T 


Caveator, order admitting a person as—Civil Procedure Cade: (Genny: ; See i 


Appeal 


Central Provinces Gorrini Wards Aot, Sec. '8—Sanction. of - 


Chief Commissioner to obtain loan on security of property under superin- 
tendence of Court of Wards—~Murtgage, if requires sanctions of Chief 
Commissioner; See Hi idu Law—Mitakshara joint family ids 

Central Provinces Land Hevenue Act, Sec. 83—Dewar settlement— 
Entry, wrong, in kewat; See Declaratory suit 

Central Provinces Laud Revenues Act, Sec. Ricci of State, 
if a necessary party-—Willingness; See Declaratory suit me ont 

Central Provinces Tenancy Act, Secs. 46 (3) 47, Feeney 
tenant, transfers by, if void; See Ejectment, suit for T 

Central Proviuces Tenancy Act, Sec. 47—Occupancy ght transfer 
of—Civil Court, it can entertain suit for possession; See Ejectment, suit for 

Chaukidari Act—Town—<Agricultural liege Propriety right—-Wazib- 
ul-Arz; Sge Second appeal m 

Chota Nagpur Tenancy Act, Secs. 27 to soc-Acolieations for enhance- 
ment of rent—Judicial proceedings—Deputy Commissioner, if under ap- 
pellate jurisdiction of High Court; Sce Revision ... et 

Chota Nagpur Tenancy Act, Sec. 8r, cl. Nee in mine bai ene 
See Suit, maintainability of ... 7 m 

Chota Nagpur Tenancy Act, Sec. 91, Sub-sec. (1), cl. TN s 
duty ; See Suit, maintainability of 

Chota Nagpur Tenancy Act, Sec. g1, Sub-sec. E cls. (a) and (b ^ 
difference between; See Suit, maintainability of 

Chota Nagpur Tenancy Act, Sec. 91, Sub.sec. (1), cl. (0) —Suit— Tenant, 
status of, arising incidentally ; See Suit, maintainability of et 

Chota Nagpur Tenancy Act, Sec. 91, Sub-sec, (1), proviso, scope of 
See Suit, maintainability of ... iu er 

Civil Couxt—Jurisdiction—Presumption ; ‘See Suit, iatita ability of 

Civil Court, if bound to grant reliefs which the revenue officer can grant— 
Suits transferred under proviso to section 106, of the Bengal Tenancy 
Act; See Court-fee s ee sii es 

Civil Court, if can entertain suit for tossestlon es Cisco aC ct transfer 
of—Central Provinces Tenancy Act, Seo. 47; See Ejectment, suit for-  ... 

Cl vil Court, when can declare assessment illegal; See Assessment of rates - 

Civil Court's duty—Institution fee—Court-Fees Act, Sec. pu Ten- 
ancy Act, Sec. 106; See Court-fee 

Civil Proosdure Uode, (1882), Sec. r11—Court- fee to be pala: on iles. 
statement claiming set off—Appeal, question in—Civil Procedure Code 
(1908), Sec. 99; See Error not affecting merits or jurisdiction ... 

Civil Procedure Code, (1882), Secs. 278 to 283, remedies under, if com- 
pulsory; See Suit to recover money... “ys e - 
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Civil Procedure Code (1882), Sec. 287—Sale proclamation—Misrepresen- 
tation of value— Material irregularity—Civil Procedure Code (1883), Sec. 
311; See Execution sale its » os 

Civil Procedure Code (1882), Sec. 287—Sale vrociadstion c Omen of 


encumbtances— Material irregularity—Civil Procedure Code (1882), Sec. 311; ` 


ee Execution sale - oes 

Civil Procedure Code (1 882), Sate 311— Material eane, in vblishing 
and conducting sale—Judgment-debtor, death of, after attachment—N o notice 
served on representatives—-Sale proclamation, service of, direction not com- 
plied with—Encumbrances not specified-~Gross value of property given; 


See Execution sale - -T e 
Civil Procedure Code (1882), Sec. € See Trust ss T 
Civil Procedure Code (1882) Secs. 584, xd ld construction 

Oof— Law, question of; See Second appeal ies wi 


Civil Procedure Code (1882), Sec. 588, if restricts the provision of sec. 
595; See Execution sale Vii 

Civil Procedure Code (1882), Sec. s88(2) — Order admitting: s a person as 
caveator; See Appeal ZL e 

Civil Procedure Code (1908), Sec gis Previsus decisio sten Lic 
as res jtidicata—Defendant’s claim; See Res judicata T 

Civil Procedure Code, (1908) Sec. 34, Sub-Sec. (1), if controls 0. 34 Rr. 2 
and 4; See Mortgage iis T - 

Civil Procedure Code (1908), Sec. xum against dead OTR 
of the person before the hearing of the suit—Decree, if can’ be executed 
against legal representatives; See Decree, execution of ^ 8 i 

Civil Procedure Code (1908), Sec. 102—Second appeal—Co-sharer, money 
paid by—Decree for amount less than Rs. 500— Co-sharer, assignment by, 
before rent suit; See Contribution, suit for - m" 

Civil Procedure Code (1908), Sec. 109 (c)—Fit case for SONIS to His 
Majesty in Council—Substantial question of law—Competency of District 
Judge to dismiss petition— Provincial Insolvency Act, Sec. 15; See Leave 
to appeal to Privy Council, application for nes -—- 

Civil Procedure Code (1908), Sec. 109, Cl. (c)—Letters Patent for the 
High Court of Judicature at Fort William in Bengal, Cl. (39)—Order dismis- 
sing a petition praying to be adjudged an insolvent—~Appeal ; See Leave 
to appeal to Privy Council, application for is yid idi 

Civil Procedure Code, (1908), O. 39, R. 2—Purchaser pendente life— 
Specific performance, suit for—Suit by purchaser ene vendor; See In- 


junction, temporary toe 
Civil Procedure Code, O. 41, R. 20, ate under, wis to bà made ; See 
Religious Endowments Act, Secs. 3, 4, 14 one wae 


Civil Procedure Code (1908), O. 47, R. 4, Sub R. eNe of applica- - 


tion for review, upon whom to be served—Non-contesting defendants— 
Service on contesting defendants, if sufficient; See Review =. ds 
Claim as the nearest reversioner— Proof ; See Ejeotment, suit for 
Claim by person other than pledgor against the pledgee—Pledgee returning "M 
goods pledged to pledgor—Good faith—Dishonesty of pledgor; See Pledge 


Claim on original consideration, if and when can be enforced ; See Debt e 


Coercion—Contract Act, sec, 72; See Suit to recover money — ... sss 
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Commissioner, if can review his order—Appeal to Commissioner—Bengal Land 


Revenue Sales Act (Act VII of 1868 B. CJ), Sec 2. 


A Commissioner of revenue has no powerto review his Order, setting aide 
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Commissioner—(Conid,) i " 
a sale tor arrears of revenue, in an appeal to him under the Bengal Land 
Revenue Sales Act, section 2. Baijnath Ram Goenkav. Nand 

Kumar Singh we (583 

Compensation, apportionment ‘of—Land Acquisition Act, Sec, 18—Apportion- 
ment, how to be made—Principle—Zemindar, jotedars and under-raiyats. Where 
the rent of the jotedar is fixed in perpetuity, it would be enough to capitalize that 
rent, in order to arrive at the share due to the zemindar, out of the compensation 
allowed for acquisition of land for public purposes, under the Land Acquisition Act. 
A method of assessment ought not to leave out of sight the question of how 

much the landlord is actually realizing from the land, a fact which has 

some bearing On the question of the amount of compensation due to him. 
The landlord is entitled, no doubt, to a capitalisation of as much rent as 

may be found to be payable in respect of the proportion of the holding that 

is acquired, together with 15 per cent. for compulsory acquisition and 

something more in respect of the possibility of the enhancement of the value 

of the land hereafter. Jagat Chandra Dutt v. The Collector of 

Chittagong ae 61 

Compensation, claim for—Security, diminution of—Mortgage executed be- 
fore 1882— Further charges, creation of, subsequent to 1882— Transfer of 
Property Act, Sec. 65(a), applicability of; See Evidence, admissibility of... 312 

Compensation, principle of; See Market Malis of land T" 34 

Complaint, dismissal of —District Magistrate, finding of, on application Bp 
complaint, as false—Sessions Judge, if can order further enquiries; See En- 
quiry ,. eo bee - 608 

Concurrent Andinos of fact~Abuse of E E to High Count 
dismissed under order XLI, R-11 of the Code of Civil Procedure ; See Leave. 


to appeal to Privy Council, application for oe y cutee S4? 
Consent of both sides, if necessary for creation of tenancy; See Deny, 
how created ko 431 


Consequential relief—Court- Fees TN sec. 7 (V) (c)—-Suit for decar: 
ation of status as occupancy raiyats and for settlement of fair and equitable 
rents—Settlement Revenue Roll prepared under secs. 104A to 104F of x 
Bengal Tenancy Act; See Court-fee — ... s 446 
Consideration, want. of—Securities for aiek. no consideration pissed 
should not be made securities for money advanced under another agree- 


ment between the same parties; Ses Mortgage — M" 284 
Construction—inspection, how UB E intention ; See 

Mining lease + ie iss $3 
Constructive conditional — Á See Cimina procedure Code, 

Secs. 145, 144 tay t 397 
Contemporenea expositio . as a fide to ie rented of documents ; 

See Sanad, construction of ... T ss e soe 17 
Contract, registered—Joint liability—Death of one aion 

Act, Sch. I, Art. 116; See Apent, joint wn 201 
Contract Act, Sec. i6 cl. (1 Ue what to stores dus aiteite 

.See Mortgage  ... "T oes € 221 
Contract Act, Sec. 16 sachs (plu teasers Daas what to 

-prove; See Mortgage - - 221 
Contract Act, Secs. 42, 43, 44, 201— Death, effect of, on rene See 

Agent, joint T T ves one n "n 201 


Contract Act, Sec. 69, if applies to co-sharers ; See Contribution, suit for . 179 
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Contract Act, Sec. 72—‘Coercion’; See Suit to recover money n: 478 
Contribution, s«it -for—Decree for rent obtained by landlord against 
recorded -tenant — alone—Co-sharers, suit by, against ather co-sharers for 
.Fécowery of proportionate share of the money payable by them but levied from 
them under decree—Second appeal, if lies against decree for amount , less 
than Rs. 500 in value—Small Cause Court, suit of the nature, cognisable 
by= Civil Procedure Code (Act V of 1908), section 102--Provincial Small * 
Cause Courts Act (IX of 1887), Sch. II Article 4r—Contract Act (IX of 
3472), Sec. 69-—~Claim for money payable by a  co-sharer, after sale by him 
of his share in the tenure, if maintainable. 

A sult for contribution by one co-sharer against another for money paid 
‘by -the plaintiff in execution of a decree for rent obtained against him alone 
as the. sole recorded tenant in a suit where he occupied the position of 
defendant in a representative capacity as representing himself and his co- 
sharer who had then really no interest in the tenure having parted with his 
share of the tenure, is not one outside the scope of Article 41 of the second 
schedule of the Provincial Small Cause Courts Act and is not one of the 
nature cognisable by a Court of Small Causes and a second appeal, therefore, 
lies in such a suit. 

There is no authority for holding that section 69 of the Contract Act does 
not apply to co-sharers; and if it does, the law seems to cast the burden 
of collection from defaulting co-sharers, whose common interests are 
affected by a decree on the person bound by law to pay rather than on the 
person who in fact pays because he is interested in the payment and this 
consideration applies with special force when such person is the asgiguor 
of one who may be taken to be a defaulting co-sharer. Batuk Math 

'  .Mandulv.Bepin Bihari Chowdhury e. 179 
Qo-ordinate jurisdiction—Sessions Judge’s power to direct further. enquiry 

when District Magistrate refused—Criminal Procedure Code, sec. 435 sub-sec 

(4) ;-See Further enquiry... .. 608 
Corrections i in Collector's record made while the sib ioci — was subj udice 

and onan exparte i MDC what to look ; See Sanad, construc- 


tion of ixi T ee <17 
Co-sharer, management EyesRelstion of: agency ; Sie Necad eu for ... 103 
Co-sharer, managing his co-sharer's business— Agency, how long continues ; 

See Accounts, suit for s T 103 
Qo-sharer, managing business after jest of his co- iarba by irn: 

tatives—Limitation Act, sch. II..Art. 89; See Accounts, suit for T. 103 


Co-sharer, money. paid by—Rent decree—Co-sharer sued also as represent- 
ing another co-sharer having no interest in the tenure—Second appeal— 
. Provincial Small Cause Courts Act, Sch. II. Art 41; See Contribution, suit 
for . -e or 179 
Costs of ‘additional "Police forcë Pinitlloe Police Act--Punitive Police tax—~ The 
Police Act (V of 1861, as amended by the Amendment Act of 1895), Sec. r5 Cl. 
(4)—Assessment.by a Deputy Magistrate, legality of—tIilegal apportionment, 
realisation of-Secretary of State for India, suit against, whether maintainable. 
‘Under section 15, Cl. (4) of the Police Act, it is the duty of the District Magis- 
trate to apportion the costs of additional police force among the inhabitants of any area ; 
and thus.an apportionment by a Deputy Magistrate and assessment in accordance 
therewith are illegal, even if the same have been satisfied on appeal by the District 


Magistrate. 
A suit for `| TAN of money realised from the plaintif by virtue of an 
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Costs—(Contd.) 

illegal apportionment and assessment of the costs of additional police force 

is maintainable against the Secretary of State for India in Council. Kailash 
Chandra Nag v. Secretary of State for Yndis in Council .. 216 

Court, if can permanently place the endowed property in the hands of 


Receiver ; See Trust property — - T 189 
‘Court, Waen can interfere—Preserving popa in sii quo.. pedi suit 

for specific performance ; See Injunction, temporary T iss 427 
Court, when can throw out suit on the ground that it was barred. by proviso 

to section 42 of Specific Relief Act.; See Declaratory suit xs 30 


Court-fee— Couri-fees Act, Sch. II. Ari, 17 Ci. (iii), Sec. 7 Sub-sec 4 CI. (o) aud Sec, 

,13.—Suits, transference of—Bengal -Tenancy Act, Sec. 106 proviso— Trial by 

Civil Court—Civil Court, if confined to reliefs which can be granted by revenue 

officer-—Institution fee—Appeal, competency of—Revision—Civil Procedure Code 

(rgo8), Sec. 115. f 

Where plaints presented before the revenue officer, were transferred under 
the proviso to section 106 of the Bengal lenancy Act for trial to the civil 
Court, the latter was not bound to confine itself to the reliefs which could be 
granted by the revenue officer, 

It is the duty of the civil Court on the facts of the case before it to deter. 
mine under the provisions of section 7 of the Court-fees , Act, what is the 
proper institution fee to be paid on the plaint filed under section 106 ofthe 
Bengal Tenancy Act The question isto be decided on the facts of each case. 

In the case of a suit brought before a revenue officer under section 106 of 
the Bengal Tenancy Act and claiming those reliefs only provided by -that sec- 
tion, the instRation fee would be that provided in Cl. iii, Arficle 17 ‘of’ the 
Second schedule of the Court-fees Act. 

‘The Notification of the Local Government. under the provisions of section 35 
of the Court-fees Act, No. 1897F, dated the 28th March 1911, published at p. 222, 
Part I of the Gasette cf India 1911 cannot be regarded as an authority binding 
on a civil Court in the exercise of its powers under section 7 of the Court-fees 
Act any further than as pointed out above. 

Even if noappeals against the orders granting the reviews lay in these cases, 
the cases being before the Court, could be dealt with under the High Court's 
revisional powers under section 115 of the Code of Civi! Procedure and under 
Cl. IL of section 12 of the Court-fees Act. Chandi Charan Laha v. — 

Monoranjan Chattopadhaya ue 46 
Court-fee—Suit for declaration of status as occupancy raiyats and for set- 

Hement of fair and equitable rents—Settlement Revenue Roll prepared under 

Sec. 104 A fo 104 F of Bengal Tenancy Act—Consequential retief—Couri- 

Fees Act, Soc. 7 (IV) (c)—~Advalorem fee. 

Suits for declaration that the status of the plaintiffs is that of ratyats 
with rights of occupancy and not that of tenure.holders as recorded in Set. 
tlement Revenue Roll prepared under sections 104A to 104F of the Bengal 
Tenancy Act and for settlement of fair and equitable rents on that basis in 
respect of their holdings, are, regard being had to the provisions of section 
104H, sub-section (4), of the Act, brought to obtain consequential relief and 
ad valorem fees should be paid under section 7 (1V) (c) of the Court Fees Act on 
the sum at which the plaintiffs value their suits or the relief sought. Trailakya 


Nath Pal v. Secretary of State for India in Council ue 426 
Court-fee, question ap peal—Set-off--Civil Procedure Code (1908), 
Sec. 99 ; See Error not affecting merits or jurisdiction T "m 365 
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Court-fees Act, Sec. 7 (IV) (C)—Consequential relief—Suit for declara-. 
tion of status as occupancy raiyats and for settlement of fair and equitable | 
rents.—Settlement Revenue Roll prepared under secs. 104 A. to 104 F. of 
Bengal Tenancy Act; See Court.fee — ... m was 426 
Court-fees Act, Sec. 3 exercise of powers ahde Nian of Local 
. Government, if binding on Civil Court—Court-fees Act, sec. 35; See 
Court-fee ox 416 
Court-fees Act, Sec. 35. — Notification ‘of baei Canne if binding 
on Civil Court—Court-fees Act, see 7, exercise of powers; See Court- 


fee T -— is grass Ses ae 416 
Court-fees Act, Sch. II. Art. 17 Cl. (iii)—Relief as mentioned in section 

106 of Bengal Tenancy Act, claimed.— Institution fee ; See Court-fee ... 416 
Court of Wards, when es its ward over his prope See Execu- 

tion sale "s *" = $73 


Court of Wards Act, Sis 10 B—Creditor of iar, right of, if aieea: 

See Debt ne 39 
Court of Wards Act, Sae. IO SaDt non- pidon of; See Debt 499 
Court's duty, when it finds that a person is not validly appointed shebait See 

Trust property s. - 189 
Court's duty in appointing gua ET nada hier ak See Guardianship 405 ' 
Court’s power, nature of—Appointment ofnew trustee ; See Trust property 189 
Court's power to appoint new trustee— Trustee, failure of ; See Trust property 189 
Court's power to ascertain matter before filing of written statement ; See Suit, 

maintainability of m pes 239 
Creditors, if and when may onae Gani ao of ; See Aora T 230 
Criminal Procedure Code, Sec. 35 Sub.Sec. (3)—" Aterea" what 

connotes ; See Criminal Procedure Code, Secs. 35, 410, 411  ... "n 392 
Criminal Procedure Code (dct V of 1898), Secs. 35, 410, 441—~Appeal— 

Sentences of six ‘months’ imprisonment passed simultaneously and directed 

to run concurrently—Ageregate sentence, meaning of—Lewislature, intention 

of-—-Presidency Magistrate, order by. 

Two sentences, each of six months’ imprisonment passed simultaneously 
under section 35 of the Code of Criminal Procedure, and directed to run 
concurrently cannot be held to be, in the aggregate, a single sentence of 
One year’s imprisonment, and no appeal lies against an order of a Presidency 
Magistrate sentencing a person to undergo six months’ imprisonment on each of two 
counts under section 408 of the Indian Penal Code, of criminal breach of trust as a 
servant, and directing the sentences to run concurrently. 

The word ''aggregate" in sub-section (3) of section 35 of the Code, connotes 
the combined effect of the different sentences passed; and if two concurrent 
sentences could properly be said to be aggregated in the sense Of being merged 
together, the result of the so-called aggregation would beasingle sentence of six 
months’ imprisonment. 

The intention of the legislature is that a person who is to suffer by being 
imprisoned for more than a certain period, six months in the case of a sentence 
passed by a Presidency Magistrate, shall have the privilege of an appeal. 

Suknandan Singh v. King-Emperor 392 
Criminal Procedure Code, Sec. 107, proceedings under— Land, aitaso. 

ment of—Unlawful interference with property rights ; See Damages, suit for 105 
Criminal Procedure Code, Sec. 144—Likelihood of breach of peace— 

Public worship—Magistrate’s duty ; See Criminal Procedure Code, Secs 

145, 144 as e tae e "n ^ 97 


cá 
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Criminal Procedure Code, Sec. 145, scope of—Absolute continuous 
possession of immovable property; See Criminal Procedure Code, 

Secs. 145, T44 wes s3 307 
Criminal Procedure Code (Act V of 1898), Sec. 145-—~ Witnesses, tenance 

of—Adjournment—Magistrate, if bound to enforce attendance of witnesses 

by issue of warrants and further processes— High Court, Circular. letter. 

Sub-section (4) of section 145 of the Criminal Procedure Code contem- 
plates that on the date originally fixed, the Magistrate should take all the 
evidence that is produced before him, and, unless he considers it necessary for 
good reason to require further evidence, should decide, then and there, if he can, 
which of the parties is in actual possession. 

A Magistrate who goes out of his way and issues processes for the attendance 
of witnesses after the date on which the case was fixed for disposal, is not. 
bound to exhaust the processes of the Court in order tO enforce the attendance 
of such of those witnesses who did not appear. 

Attention of Magistrates invited to G. L. No. 4 of 1909 eel by the 
High Court on the subject and reproduced on page 10 Vol. I of the High Courts 
General Rules and Circular orders (Criminal). Haripada Mundle v. 

Sanasyi Charan Biswas ; 610 
Criminal Procedure Code, Sec. 145, proceedings under-—~Public, if can 
be made party—Joint isi E ; See Criminal Procedure 

Code, Secs 145, 144 sa m me eo 397 
Criminal Procedure Code, (Act V of 1898), Secs. r45, 144—1Immovable 

property, dispute as to possession of—Foint possession—F urisdiction-—Puja, 

holding of, right of, one day in the year, if a right to possession—Easement 

—Consiructive conditional possession—Absolute continuing cree te, 

tf proper barty—Proceeding. 

The public can not be made a party to a proceeding under section 145 of 
the Code of Criminal Procedure; if the public are declared to be in possession 
of any piece of land, then both parties to the dispute are included in that term 
and the possession, therefore, is joint possession and the jurisdiction of the 
Code under section 145 is ousted. 

Section 145 of the Code of Criminal Procedure deals only with rights to 
absolute continuous possession of immovable -property ; proceedings under that 
section are entirely without jurisdiction unless they are directed to the decision 
of the absolute continuing possession of either party until they are ousted by 
the order of the civil Court. 

A party who does not claim anything beyond the right to worship on one 
day in the year and the right to make due and proper preparations for the 
holding of that worship, by erecting huts for the purpose of holding the 
puja, cannot be admitted to a proceeding under section 145 of the Code of 
Criminal Procedure. 
© Constructive conditional possession is not known to the law; a right to be 
in possession for one day in the year or to take such steps as are necessary to 


prepare for the puja is in the nature of an easement and not in the nature of 
possession at all. 


When there is a likelihood of a breach of the peace by a contemplated 
disturbance in such public worship the Magistrate ought to take proceedings 
under section 144 of the Code and prohibit any person claiming either as pro- 
prietor or in any other capacity from interfering with the. public and with 
the public's designated priest in conducting the puja or in preparing for it. 
Manik Chandra Chakrabutty v, Preonath Kuar  .. w 397 


> 
* 
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Criminal Procedure Code, Sec. 435— District Magistrate's order, nature 

of—~Trying Magistrate, dismissal of complaint See Furlher enquiries ws, 608 
Criminal Procedure Code, Sec. 435— Order passed by settlement officer 

in próceedings under Chap. X of Bengal Tenancy Act, under Sec. 476 of 

Criminal Procedure Code—Revision ; See Jurisdiction s 245 
Oriminal Procedure Code, Secs. 439, 476—Revenue Court, odi passed 

by— Bench exercising criminal jurisdiction, if can revise proceedings of 

revenue Court—Civll Procedure Code (1908), Sec 115—High Courts Act, 

Sec. 15; See Jurisdiction — ... 245 
Criminal Procedure Code, Sec. pe Bernie Cauri ada pem bie: 

High Court's power of revision—Civil Procedure Code (1908), Sec. 115— 

High Court Act. Sec. 15; See Jurisdiction j 245 
Custom —P/eading—Burden of proof —Sikh Jaise Puwit dgriculturists—Ąlienation 

of ancestral property—-Necessity—just debt. 

The plaintiffs, who were Sikh Jats, sued to set aside a deed of sale of 
ancestral property executed by their father sioce deceased in favour of the 
defendant, on the allegation that according, to the cusfom of the agriculturists of 
the Punjab their father was not competent to sell ancestral lands without 
‘necessity and there was no necessity for sale. The defendant by his pleadings 
did not deny the custom alleged : i 

Held, that it must be taken as admitted on the pleadings that the custom 
alleged by the plaintiffs applied and consequently the onus of proVing validity 
as against the plaintiffs of the consideration was upon the defendant 
vendee: 

Held, also, that the payment of a “just debt” by the male proprietor 
of lands ta which the custom alleged applied was a necessity for which he 
could validly as against the reversioners alienate ancestral property and the 
“just debt" meanta debt which was actually due and was not immoral, 
illegal, or opposed to public policy, and hud nat been contracted as an act - 
of reckless extravagance, or of wanton waste, or with the intention of 
destroying the interest of the reversioners. Sardar Kirpal Singh v. 


Sardar Balwant Singh m 137 

Custom. at variance with Mahomedan’ Law—Bengal, North-Western Provin- 
ces and Assam Civil Courts Act, Sec 37 ; See. Succession kr RT 143 
Damages, suit Jor—Maintainability—Malicious prosecution—Defamation by 


party—Privilege. 
An action for maliciously putting the law in motion lies in all cases where 


there is a concurrence ‘of the’ following elements: (1) the commencement or 
cohtinuance of a criminal proceeding; (2) its legal causation by the present 
defendant against the. plaintiff who was defendant in the origiual proceeding; 
(3) its bona -fide termination in favour of the present plantiff; (4) the absence 
of probable cause for such proceeding; (5) the presence of malice therein; (6) 
damage conforming to legal standards resulting.to the plaintiff. Any enforce- 
ment of the criminal law through a Court of justice concerninga matter which 
will subject the accused to a prosecution, without regard to the technical form 
in which the charge has been preferred and irrespective of the grade of the 
criminal offence, is a sufficient proceeding upon which an action of malicious 
prosecution may be based. It is not essential] that the original proceeding 
should have been of such a nature as to render the person against whom it was 
taken, liable to be arrested, fined or imprisoned. 

Cases on the subject reviewed. 

An application..of the defendant in a suit for. damages for malicious proceedings 


* 


— 
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Damages—(Contd.) ; 

to the Magistrate, stated facts, which, if true, rendered the plaintiff 
liable to prosecution for being a member of an unlawful assembly, and invited 
the Magistrate to take action ‘under section 107 of the Code of Criminal Pro- 
cedure. As a result of the proceedings instituted by the defendant, the land 
claimed by the plaintiff was attached ; 


Held, that if the order for attachment was obtained maliciously and with. 
out reasonable and probable cause, an action lay against the defendant for 
unlawful interference with the exercise of property rights of the plaintiff. - 


The word “ prosecution" in “malicious prosecution" should not be inter- 


preted in the restricted sense in which it is used in the Criminal Proceduro | 


Code. . .,; 

Per Mookerjee ¥.—Neither party, witness, counsel, Judge, nor jury can be 
put to answer, civily or criminally, for words spoken in office. This immunity 
extends to everything said by the parties in the conduct of the case, so long 
as it is in any way connected with the enquiry before the Court. 

Per Beachcroft ¥—Witnesses and parties stand on a very different footing. 
A party making a defamatory statement in the course of a judicical proceeding 


does not enjoy the absolute privilege of immunity from prosecution accorded | 


by the English law. 

Per Mo^kerjee F.—Where a party to a proceeding in Court has used defa- 
matory expression, the statement is punishable under the Indian Penal Code, 
when not made in good faith, that is, with due care and attention. But in 
civil suits for damages for defamation, the Court is not fettered by any statu- 
tory provision,'and is free to adopt the English rule on the subject. 

Divergence of judicial opinión on the subject in Indian Courts pointed 
out. C, H, Crowdy v. L, O'Reilly i une I 
Damages, suit for—— Wrongful distraint—Crops, dites E of —Limi- 

' tation—Limttation Act (XV of 1877), Sch. II. Arts. 48, 49. 
- Where the defendants, by.setting upa fictitious landlord anda ficti- 
tious tenant with regard to the plaintiffs holding and thus obtaining -a pro: 


cess for distraint from the Court, entered upo the land of the penis and , 


cut and removed the standing crops on it: e- e 
Held, that a suit for damages in respect of the ytd acts of the defen- _ 
dants was governed by three years’ rule of limitation under either Article- 48 
or Article 49 of Schedule II of the Limitation Act. - Jadunath Dandapat 
v. Hari Kar — .- as 
Damages, suit for, against Secretary of State, if maintainable —Wrong- 
ful dismissal ; See Public servant, dismissal of id T 
Damages for wrongful interference with property, suit for—Lower 
Burma Town and Village Lands Act, Sec 41 (C) ; See eae TIL. 
Damages in lieu of interest; See Debt. baie — 


Darputnidar, deposit by—Putni Regulation s. 73, cl. (3. did E ERA 
obtained on untrue allegation—Rent, suit for, by _ putnidar—Darputnidar, 
if can set off—Puinitdar, defaulting, purchase by—Effect of—Partial 
eviction—Eviction, what ts—Mesne profits, obtaining, effect of. 

A darputnidar, when-he made a deposit to save the $u/ni tenure from 
sale, stated specifically, that the rent due from him had been paidin full and 
that what was lodged was an advance from private funds. Upon this represen- 


tation deliberately made, he obtained possession of the putni taluk and was . 


in possession when the HUNE brought a suit for rent for three years against. 
7 
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Darputnidar—(Conid.) 
him. It was found in the rent suit that the darputnidar wher He made the 
deposit, was in arrear of a portion of the rent : 

Held, that the darputnidar could not deduet the amount deposited from 
the claim of the rent under clause (3) of section 13 of the putni Regulation, as 
his case fell under clause (4) of that section. It was not open to liim to resile 
from the position he deliberately took up at the time he made the deposit. 

A defaulting putnidar by his purchase at a sale under the putni Regulation, 
does not acquire a right to annul a darpuéni tenure created by himself or his 
predecessor. He cannot take recourse to the provisions of the Putni Regulation 
to enable him to effectuate a fraud upon the under-teriure-holder. 

Where the £u£nidar deliberately brought a putni tenure to sale, and, 
- in defiance of a statutory provision, by purchasing the propeity himself, took 
possession of the darpuini tenure in the name of the ostensible purchaser ; 

Held, that tlie Pu£nidar was not entitled to claim rent from the darputnidar 
in respect of the period of eviction. 

A landlord who has evicted his tenant is not entitled to claim rent from 
him in respect of the period of eviction, To constitute an eviction, it is not 
necessary that there should be an actual physical expulsion from any part 
of the premises; any actof a permanent character done by the landlord with 
the intention of depriving the tenant of the enjoyment of the demised pre. 
mises or any part thereof, will operate as an eviction. i 

The fact that the evicted tenant has obtained a decree for mesne profits, 
does not revive the claim for rent which was extinguished by reason of the 
misconduct of the landlord. The decree for mesne profits in his favour does 
not necessarily restore him to all the advantages he would _have enjoyed, had 
his possession not been illegally disturbed. Katnalanand Bing v.. Jarao 


Kurmi 
Daughter, absolute estate in favour of, when created; See Gift, deed of 
Death, effect of, on co-agent; See Agent, joint at wae 


-Debt—Arrear of maintenance—Suit accruing. due before the death of one 
of the grantees—Survivorship—Succession Certificate n Sec. 4; See 
Ekrarnama ost tet sst s: * ace 


Debt—Promissory note, non-production of, effect of—Court P Wards Aci 
Sec. 10B— Interest, contract to pay, in writing—Oral evidence, ad- 
missibility of—Coniract, when can be looked at—Evidence Act Sec. g1— 
Damages in lieu of interest. 


The right of a plaintiff as creditor of a defendant ward remains unaffected 
notwithstanding the provisions of section 10B of the C urt of Wards Act. 


Where a claim is founded on the original consideration, it càn be 
enforced, provided that the 'original consideration has not been merged 
in the bond or promissory note, The loan ‘itself implies a promise to repay, 
such evidence may be excluded by operation of law, the plaintiff may‘ sue on the 
original consideration. 


When the terms of contract for payment of interest were reduced to 
writing and the written instrument was excluded from evidence by reason of 
the provisions of section 10B of the Court of Wards Act, oral evidence was 


not admissible under section 91 of the Evidence Act to prove the terms of 


contract. The written instrument might be looked at for the purpose of 


showing thatthe terms of contract for payment of interest had been reduced 
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- Debt—(Contd.) 


to writing. Oral evidence might be given to show that the contract, asa 


oe 
iy a * 


It is open to a Court to allow disse in lieu of interest. Ram Baha. 

dur v. Dusuri Bam . 

Debt, illegal or immoral—F ghe: living an extravagant or immoral life— 
Direct connection between debt and immorality ; ; See Alienation 


Debutter—Temple with appurtenances—Dedication, evidence of—Perform- 
ance of worship in accordance with rites of sect; See xA SUCCES- 


sion to e e T 
Debutter property—No estate to be EN See Ts of qiue 
tration -M e T "e 


Declaratory ee ee P E " certain jande Record 
of rights—-Suit for declaration that land included in other mouza, main- 
tainability of ; Ses Settlement record, entry in, effect of T oo 

Declaratory ‘sult—Specific Relief Act, Sec. 43, proviso—Further relief. 
` The further relief which the plaintiff is bound to claim under the proviso 

to section 42 of the Specific Relief Act, is such relief as he would be in a 

position to claim from the defendant in an ordinary suit by virtue of the title 

which he seeks to establish ot of which he prays for a declaration. 

The plaintiff's ability to seek further relief than a mere declaration of title, 
depends upon the circumstances of a particular case. 

A Court will not throw out a suit on the ground that it is barred by the 
proviso to section 42 of the Specific Relief Act, unless it is satisfied beyond all 
doubt that the plaintiff ought to seek further relief and yet has claimed nothing 
beyond a declaration of title. Aisa Siddika v. Bidhnu Sekhar 

Banerjee ; 

Declaratory quit—Wrong entry in Khewat —Dewar Settlement —Central 
Provinces Land Revenue Act (XVII of 1881), Secs. 63, OSA, Sub-sec. (4) 
Cl. (d), 89-—Secretary of State, if to be made party—Consequential relief— 
Specific Relief Act, Sec. 42. 

A suit for a declaration as to the incorrectness of entry in the Akewat of 
a Dewar Settlement as to the true status of the plaintiff comes within the 
scope of section 83 of the Central Provinces Land Revenue Act, the proviso 
to which section is not applicable, and is not open to objection under section 
42 of the Specific Relief Act, no consequential relief being necessary. Neither 
section 63 nor section 65A, sub-section (4), Cl. (d) of the Central Provinces 
Land Revenue Act, operates as a bar to the institution of the suit. 

Such a suit was not improperly constituted for non-joinder of Secretary 
of State for India as a party defefidant, in the absence of any indication that 
the said Secretary of State was willing to be joined as a party defendant under 
section 83 of the Central,Provinces Land. Revenue Act. Baktwar Singh 

v. Bhuban Singh A 


Declaratory suit, maintainability—Land settled with plaintif, wrongly 
included within lands settled with defendant; See Assam Land and 


Revenue Regulations, Sec, 154 ai i en “vi 
Deoree, copy of, if can be dispensed with—Court’s power ; See Appeal 
memo of ` us ae bee En 


Deoree, copy of, not attached with memorandum of appeal, if can be received 


at a late stage of the case—Limitation Act, scc, 5; See Appeal, memo. of 
e 
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Decree, execution of—Decree against dead person —Decree, if can be executed 
against legal representatives-—-Civil Procedure Code, Sec. 50. 


Àn application for execution of a decree against the legal representatives of 
a person against whom the decree purports to have been passed, but who 
died not only before the decree but also before the hearing, is not main- 


tainable. Narendra Bahadur Chand v. Gopal Sah ne 


Decree, execution of—Step in aid of execution-—Nasir's fee, payment of. 

In order to bring a case within Cl. (4) of Article 179, Schedule II of the 
Limitation Act, it is not sufficient for the decree-holder to show that he has 
taken a step in aid of execution of the decree; hé has to establish that “he 
has applied to the Court to take some step in aid of execution. The mere 
‘payment’ of Nazir’s fee for the issue of:a sale proclamation pursuant to'an 
order of the Court on a previous application for the issue of sale procla- 


mation- does .not extend the time under Cl. (4) of Article 179. Madan ~ 


Mohan Dey v. Ganga Chandra Roy  .- 
Decree, if can be executed against legal representatives—Decree against dead 


person—Civil Procedure Code, Sec. 50; See Decree, execution of i 
Dood, recital in, if evidence against stranger; See Hiba-bil-ewaz e" 
Deed, void, if to be set aside; See Trust .... ii Yo 
Deed obtained by fraud, &c., if to be avoided ; See Trust us ON 
Defamation by ML Ed how far extends ; See dicun Sut 

for ipi 


Defaulting T pies if can avoid torpet created by dn 
See Darputnidar, deposit by TT 

Dofined channel, flow ie if secenary Water righi to discharge See 
Easement re m m 

Degradation Suceiior.-Unlegraed blood-relation; See Homesteád 


land : " ` on eee oon : 


Degradéd "ER blood-relation, if can succeed ; 
See Homestead land T T me TN T 


Demurrer—Flaint disclosing no cause of action. 

The issue that the plaint discloses no cause of action is essentially a, demur- 
rer and in asking the Court to decide a preliminary issue like that, the defen- 
dant must be taken to admit for the sake of argument that the allegations of 
the plaintiff in his plaints are true modo e£ forma, and in so doing the defen- 
dant reserves to himself the right to show that the said allegations are wholly 
or partially false in the further stages of the action should the preliminary 
point be overruled. Kanhaya Lal». The National Bank of India, 
Deposit, lapse of, to Government—Redemption decree — Execution-—Mort- 

gagor depesiting in Court and taking possession, diis isis by mort- 

gagee; See Mortgagee, liability.of .. see M 


Deposit amount, if can be deducted— Putni kits. sec. 13, Cls. (3) and | 


(4)—Deliberately false representation ; See Darputnidar, deposit by 


Devise to “ eldest son and to his lawful male children according to the law of .. 
inheritance"— Indian Succession Act not applicable—Mortgage by testator - 


—Subsequent mortgage by tenant for .life—Ejectment, suit for, by next 
tenant for life—Edquity ; See Will ae en ju 


Disoretion—aAppeal, filing of, beyond time—Limitalion ae (x V of 18797), 
Secs: 5, L4. 


~ 
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Discretion—(Contd.) | 


section 14 of the Indian Limitation Act does not always furnish an analogy - 


in the exercise of discretion by Court under section 5 of the Act. The essen- 


tial point to be considered in any possible application under section 14 is that 
the previous proceeding was founded on the sdme cause of action as is sought to 


be enforced in the subsequent suit. 

When the time for appealing is once passed, a very valuable right is secured 
to the successful litigant, and the Court must, therefore, be fully satisfied of 
the justice of the grounds on which itis sought to obtain an-extension of time 
for attacking the decree and thus perhaps depriving the eure) litigant of 
the advantage he has obtained. 

- The fact that the appellant had preferred an veneers in a ornida case 
and awaited its result, does not entitle him to extension of time under sec- 
tion 5. z 
on the objection of the other party. Dund Bahadur Singh v. Deo 

Nandan Prasad 


Discretion—lInterest between date of suit and actual date of mM not. 


decreed by Judge; See Redemption, suit for 


Dishonesty of pledgor of good credit and apuaan by person -* 
other than pledgor against the pledgee—Pledgee returning the goods | 


pledged to pledgor— Good faith; See Pledge T T 


Disposition of joint property by WillssCOnsedt of other members of the joint ‘ 


family ; See Hindu Will 

Distraint, ‘vrongful—Crops, snigappropeation of—Limitation Ae Sch. " 
Arts. 48, 49; See Damages, suit for 

Documents, construction of-—Law, question of —Civil Sraceaite Code 
(1882), Secs. 584, 585; See Second appeal i 

Dominating will of borrower—Urgent need of money; See Moricas: 

Easement—Right to be in possession for one day in the year; See Criminal 
Procedure Code, Secs. 145, 144 

Easement—Righi to discharge NI edie jud dist if 


necessary. 
The fact that the water flows over the surface of the servient tenement 


‘without a definite channel for its carriage, cannot prevent the acquistion of an 


easement. Munsi Misser v. Bhimraj Ham 
Eastern Bengal and Assam Tenancy (Amendment) Act (1908) 

Sec, 61 Cl. (3)—Under-raiyat—Cause of action arising before the passing 

of amending Act—Suit, institution of, after the passing of amending Act — 

Limitation; See Possession, suit for a ae soe 
Bjectment—Morigagee auction-purchaser—Lease by mortyagor—Lessee, 

status of —Lis pendens—Lease after mortgage and before suit, if and when 

can be avoided. 

A lessee from a mortgagor pending mortgage suit is not entitled to resist 
the claim for possession of the auctioa-purchaser in execution of a mortgage 
decree. E 

A lessee from a mortgagor before the institution of the mortgage suit has 
an interest in the equity of redemption and can redeem. Sucha lessee can 
resist the claim for possession by the purchaser in execution of a mortgage 

- decree, only if he can establish that the lease in his favour was granted on the 
usual terms in the ordinary course of management. The burden of proving 
e 


An ex -parte order admitting an appeal without reservation, can be- opened 


" ~ 
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Ejectment—(Conid.) 


such plea is on him. Madan Mohan Singh v. Rajkishori Kumari 
Bjectment, suit for—Claim as the nearest reversioner—Proof. 


Where the plaintiff claimed to recover possession of a village on the allega- 
tion that he was the nearest reversioner of the last male owner thereof, and traced 
common descent from a person named A, who existed at some remote period of 
antiquity and it was in evidence that a number of persons claimed to be des- 
cended from the said À : 


Held, affirming the High Court, that the plaintiff failed to establish his 
allegation and that the suit must be dismissed. Srimat Prathivadi Bha- 
yankaram Govinda Charynlu v, Sri Rajah Hangayya Appa 

Rao Bahadur 
Ejectment, suit for—Occupancy tenant, transfer by—Central TENN 

Tenancy Act, Secs. 46 (3), 47, 92, 95—Landlord, remedy of—Transfer, how 

avoided, Suit in civil Court, tf maintainable of. 

An occupancy right is transferable, but the transfer may be avoided by the 
landlord in a particular way. The landlord may on application to a revenue 
officer, made within two years from the date on which in pursuance of the 
transfer, the tenant parted with possession of the land, be placed in possession, 
This is the only method by whicha transfer may be avoided. No suit lies in the 
civil Court for such a relief. Baikuntha Nath Misra v. Laboo Nag 


Ejectment, suit for—Plaintiff to prove what ; See Burden of proof ai 

Ejectment, suit for—Plaiutif's T E to provide funds for litiga- 
tion on terms that the plaintif will get a share in case of success-yAgree- 
ment, effect of, as regards third parties, 


An agreement tọ provide funds for litigation on terms that the plaintiff 

. will get a share in case of success is not enforceable, as it did not confer on him 
at the time of the institution of the suit a then present right to the possession 
of any share in the property the subject matter of the suit. i 


Relief to which a litigant is not entitled cannot be granted to him, simply 
because those concerned for the parties in the cause abstained from discussing 
in the lower appellate Court a vital point plainly appearing on the very face of 
his written proofs, and plainly raised in the Court of first instance. Thakur 

Basant Singh v, Mahabir Pershad vas 
Hjectment, suit for, by next tenant for life—Mortgage by testator—Devise 
to “eldest son and to his lawful male children according to the law of 
inheritance ”—-Indian Succession Act not applicable—subsequent mortgage 

by tenant for life—Equity ; See Will  ... sia un 


Hkrarnama--Consiruction-—Maintenance in favour of iwo mne 
tenant or lenant«in-common—4árrear. of maintenance—Debt—Succession 
Certificate Act (VII of 1989), Sec. 4—Interest. 


It is the duty of 4 Court to ascertain the true intention "1 the grantor as 
expressed by the language used by him. 

Where the object of the grantor was to provide for the maintenance of 
two persons, he could not have intended that on the death of one, the other 
should be left without any provision for maintenance. 


When a grant is made for maintenance in favour of two persons, prima 
facie upon the death of either, the other would be entitled to only a propor- 
tionate amount. 

e 


384 


295 


566 


555 
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Ekrarnama--(Con:d.) 

The sum which accrued due before the death of the one would be treated 
as property in respect whereof the survivor would be entitled to succeed by 
survivorship and not by inheritance. The arrear was not, therefore, a debt 
within the meaning of section 4 of the Succession Certificate Act. 

Although an ekrarnama does not provide for payment of interest upon 
default made by the grantor or his representatives in paying maintenance, it is 
open to the Court to award interest in the shape of damages for unlawful deten- 
tion of money. Wlathura Prosad v. Rukmini Koer 
Endowment—Founder omitted to provide for devolution of office of Shebait. 

—Appointment by majority of representatives of founder, if valid; See Trust 

property en en ese T 
Endowment-—Religious 2 Act, Sec. 3- Presumption Committee; 

See Religious Endowments Act, Secs. 3, 4, 14 ix 
Endowmoent—Shebait appointed by founder, failing to dona à Successor 

- — Management, on whom vests ; See Trust property i 
Endowment, two classes of, distinction between ; See Religious Budowsdnts 

Act, Secs. 3, 4, 14 d 
Error not affecting merits or jurisdiction—Civil Pocsdivs Code (Act V y 

1908), Sec. 99— Court-fee to be paid on written statement claiming set off 

—(Civil Procedure Code (Act XIV of 1882), Sec. rrr. 

The error committed in determining the amount of court-fee on a 
^ written statement claiming set-off, is no ground for reversal by the court of 
appeal under section gg of the Code of Civil Procedure. Abdul Aziz v. 
Estates Partition Act (V of 1897) applicability of—Batwara pro- 

ceedings completed before the Act was passed; See Evidence, admissibility 

Ob uw sus aaa sie d aoe Y 
Estoppel— Sale cert ificate— Under-raiyat —Bengal Tenancy Act, Sec. 16%, 

sale under. 

When a landlord decree-holder makes an application under section 162 of 
the Bengal Tenancy Act, and obtains an order under section 163, there is an 
assertion by him that the property about to be sold at his instance is at least 
an occupancy holding. Ifa purchaser takes the property on the faith of this 
assertion, it is not open tothe decree-holder to turn round and contend that 
what has been sold is the interest of an under-raiyat. He is bound by his re- 
presentatior and cannot be permitted to resile from his statement, to the 
detriment of the purchaser. Abdul Sobhan Shaikh v. Nekbar 

Mandal és 
Estoppel—Trust, breach of-—-Transferee for value and without notice; 

See, Trust ees bs 
Eviction, what constitutes ; See Darputnidar, desea by i, 
Evidence, admissibility of—Indian Evidence Act Sec. 92—Preliminary 

negotiations or previous conversations—~Indian Registration Act, Sec, 49— 

Registered murtgdge—Rents and profits of mortgaged property —Unregis- 

tered | document affecting the same—Diminution of security—Claim 

for compensation — Transfer of Property Act, Sec. 65 (a). 


Under the Indian Evidence Act, it is not permissible to contradict or vary 


the express and unambignous terms of a a registered deed of mortgage by 


reference to preliminary negotiations or previous conversations. 
An unregistered document purporting to affect or vary the mode in which 
= e 
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Evidence—{Contd.) : : 

the rents and profits of mortgaged property are dealt with in a tenetere deed 

of mortgage is under the Indian Registration Act inadmissible in evidence, 
Section, 65 (a) of the Transfer of Property Act irrespective of the cons- 

truction to be put upon it, had no application where the mortgage was 

executed before the date of the said Act, though one of the further charges 

was subsequent to it. Saiyid Abdullah Khan v Saiyid Basharat 

Husain 


Evidence, adis ty of — Record —Batwara Khasra—Evidence Act, Scion i 


` 35—Record of Rights, entry in—Presumption, rebuttable—Batwara or 

partition proceedings—Estates Partition Act. 

A record of certain lands as $brahmottar land will prevail until the pre. 
suniption raised by it is proved to be incorrect. 

The butwara khasra prepared under the Estates Partition Act is nota 
record within the meaning of section 35 of the Indian Evidence Act. 

The Estates Partition Act (V of 1897) has no application to éutwara 
proceedings which were completed, so far as particular kasra is concerned, 
before the Act of 1897 was passed. 

- A Court is, therefore, not entitled to rely on such a butwara khasra 


for the purpose of rebutting the presumption raised by the record which shews - 


the land as brahmottar land. 1 
In this case the Court held that it was unable to form any opinion as to whe- 
“ther or not, the Court below would, on the other evidence in the case and 
without the aid of the hasra, which is inadmissible in evidence, have come 
to the conclusion it did and remanded the case to the Court below fay con- 
- sideration of the other evidence after excluding the dutwara khasra. 
Nandlal Pathak v. Mohanth Chanurpat Das - m 
Evidence, admission of—Loss from fire—Petition to revoke submission 
to arbitration; See Fire Insurance Policy vt ies 
Evidence Act, Sec. 35—' Record '—Batwara Klasta penea under Estates 
Partition Act (VHI of 1876); See Evidence, admissibility of 
Evidence Act, Sec. 83—Map, d See Admissibility i in 
evidence >~ F. 


Evidence Act, Sec. ae ETA dnan to pay, in writing — Written. 


instrument, exclusion of—Oral evidence, if admissible ; See Debt 


Evidence Act. Sec. g2— Written instrument ——Express and Unambiguous 


terms—Contradicting or varying-—Preliminary negotiations or previous 
conversations; See Evidence, admissibility of T ] 

Exclusion írom joint estate—Member separate in food and worship— 
"Managing member's offer of monthly allowance refused—Mesne profits, 
claim for, if maintainable; See Joint family E 


Execution of decree—Attachment, order of, after issue and service of - 


" notice— Proclamation for sale, issue of—Fraud of judgment-debtors, tf 
saves limitation—Limitation, question of, if may be re-opened —Court, 
jurisdiction of, to set aside order of attachment, 


When an order of attachment is made by a competent Court, on an 


application for execution of decree made by the decree-holder, after due service . 


of notice on. the judgment-debtor, the Court has no power to set aside 
that order. It cannot be set aside either by way of appeal nor by way 


of review, if no application for review is made within the period pre- ~ 
scribed by the Indian Ljmitation Act (XV of 1877), much less by the 
i l 
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Execution of deoree-—(Con/d.) 
successor of the Judge who made the order of attachment, as he has no 
jurisdiction to entertain an application for review of his predecessor's order. 

Àn application for execution, otherwise time-barred, may, if the decree. 
holder has not been remiss anda proper case is made out, be treated as 
one for the revival and continuation of earlier proceedings in exe- 
cution, even if fraud on the part of the judgment-debtor is not estab- 
lished. Maharaja Sir Rameshwar Singh Bahadur v. Rate- 

gewar Singh Ee 125 

Execution of rent decres—Decree, reni, obtained by ticcadars— Rent decree, 
assignment by ticcadars to superior landiord—Application for execution by assignee, 
after expiry of lease, maintainability—-Landlord’s interest—Bengal Tenancy 

Act, Sec. 148(h). 

The term 'landlord's interest ' in section 148 (A) of the Bengal Tenancy Act means 
the interest of the person entitled to receive the rent from the tenant at the date of the 
application for the execution of the decree. 

Where, therefore, a decere for rent obtained by ¢iccadar during the pendency af 
the lease, was transferred to the superior landlord, but, after the expiry of the lease, 
the assignee applied for execution of the decree: 

Heid, that the application was not barred under section 148 (7) of the Bengal 

Tenancy Act. Shambhu Nath Singh v. Bheo Prasad Singh  .. 227 
Execution Proceeding, maintainability of —Attachment—Security bond, execu- 

Hon of, by order of appellate Court. 

Where, by an order of an appellate Court, a security bond was executed hy 
the judgment-debtor for stay of execution of decree pending the decision of 
appeal under section 545, clause (c) of the Code of Civil Procedure of 1882, under 
which properties under attachment were given in security, and after the disposal 
of the appeal, the decree-holder applied for sale of the properties under the subsist- 
ing attachment : l 

Held, that section 99 of the Transfer of Property Act had no application to 
such a case and that the sale could be carried out in execution proceeding 
consequent on the attachment. Baij Nath Goonka v. Mohant Sia 

Ram Das .. 267 

Execution sale—A pplication to set aside—Death of judgment-debtor after attach. 
ment—Non-representation of legal representative—Sale proclamation~—Omission 

of encumbrances—Misrepresentation of value-—Court of Wards, when represents 
its ward over his property—Order setting aside or refusing to set aside sale— 

Appeal to the Privy Council—Civil Procedure Code (Act XIV of 1882), Secs. 2, 272, 

311, 312, 588, 594 and 595—‘' Decree ", meaning of. 

Where in proceedings to set aside a sale of immovable property in execution of 
a decree, the evidence establishes that subsequent to the death of the judgment- 
debtor, who died after the property was attached, no notice of any attachment pro- 
ceeding was served on any person representing the appellant, the minor son and 
heir of the deceased party ; that the directions as regards the service of the sale pro- 
clamation contained in the order for the proclamation‘of sale were not complied with, 
and that the schedule of the property attached to the proclamation under section 287 of 
the Code of Civil Procedure (Act XIV of 1883) contained no statement of the encum- 
brances to which the property was in fact liable and gave a gross value of the property : 

Held, that those matters constituted material irregularities in publishing and con- 
ducting the sale within the meaning of section 311 of the Code. 

It was also proved that the Court of Wards had made an order taking over the 


8 
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Execution sale—(Contd.) 
management of the property of the appellant but had not in fact taken over the pro- 
perty sold at any time: 

Held, that the interests of the appellant with regard to the property sold were not 
represented by the Court of Wards, and consequently his mother as his natural guar- 
dian was competent to institute proceedings in the name of the appellant to set aside 
the sale. 

An appeal lies to His Majesty in Council from orders under sections 311 and 
312 of. the Code setting aside or refusing to set asidea sale of immovable pro- 
perty. The definition of ‘decree’ in section 2 of the Code is not applicable to 
the word in Chapter XLV thereof wherein 'decree' is equivalent to ' decree, 
judgment or order’ and therefore the provision in section 588, that orders 
passed under that section shall be final, does not restrict the provision of 
section 595, that appeals may be brought to the King in Council from final 
orders. Tekait Krishna Prasad v. Moti Chand = 873 
Executory gift over; See Hindu Will 159 
Fact, concurrent findings of—Abuse of rocia Appeal to H igh ‘Cour dis. 

missed under Order XLI, R. 11 of the Code of Civil Procedure; See Leave 


to appeal to Privy Council, application for ds ps 547 
Fact, question of—Separation, what amounts ioc Ondacts See Joint 

family is 288 
Failing to exercise Suisdidtian sa by avag omitting ta deal with 

merits of an appeal; See Revision ^ ... eii 593 


Fire Insurance Policy— Power of the company a take and hold possession of the 
premises damaged by fire—Loss due to fire, and water used to extinguish fire— 
| Arbitration Ad mission of ‘evidence. ' 

The provisions of a policy of fire insurance relating to the Insurance Company 
taking and holding possession of premises damaged bya fire are for the purpose of 
enabling the company to minimise the damage.: T he company takes and holds such 
possession in its own interest, not because it is under a duty to the assured and its powers 
are of the nature of a privilege to do that which is most for its benefit under the 
circumstances so as to reduce loss : 

Held, therefore, that while immediately after the fire, an Insurance Company takes 
and holds possession of the insured premises damaged by fire under the provisions 
ofthe policy in that behalf, the loss due to fire and water used to extinguish the fire 
is to be determined when the company gives up possession of the premises to the 
owner, 

Held, also, that in an arbitration to ascertain the total amount of loss from 
fire to a mill the arbitrators were right in allowing the owner to give evidence 
to prove that the machinery was seriously injured not only by the fire but by 
the act of the Insurance Company in allowing the water used to extinguish 
the fire to lie on the machinery while the company was in possession of the 
mill, And that the petition of the Insurance Company to revoke the sub- 
mission to arbitration on the ground that the arbitrators had exceeded their 
jurisdiction in admitting thesaid evidence must be dismissed. Ahmedbhoy 
Habbibhoy » The Bombay Fire and Marine Insurance, 

Co., Ld. e 154 
Fit case for appeal to His Majesty in Council—Civil Procedure Code 

(1908), Sec. 109 (c)—Substantial question of law-—Competency of District 

]udge to dismiss petition—Provincial Insolvency Act, Sec. 15; See Leave 

to Appeal to Privy Council, application for aes T: ids 547 


Fraud, inference of—Second appeal; See Auction-~purchaser s. 209 
: ; 
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Further enquiry—Code of Criminal Procedure Secs. 435 (4), 437—Furisdiction 
of Sessions Fudge to direct further enquiry when District Magistrate, idi d 
co-ordinate jurisdiction, refused to direct further enquiry. 

A complaint of an offence under sec. 405 of the Indian Penal Code was disposed 
of by the trying Magistrate, with the order “Enter, mistake of law. Section 406, 
Indian Penal Code." The complainant thereupon put in another complaint before the 
District Magistrate, who sent it to the trying Magistrate for judicial enquiry ‘and 
report, and after considering his report, he directed that the case should be entered as 
false and as the outcome of a civil dispute. The complainant then moved the 
Sessions Judge, who ordered a further enquiry under section 437 of the Criminal 
Procedure Code : 

Held, that the order of the trying Magistrate was an order of dismissal of the com- 
plaint. 

The District Magistrate, when, he proceeded to revise that order and to have a 
further enquiry made, must have acted under section 435 of the Code, as the case’ 
having been disposed of by a competent authority, it could not have been withdrawn by 
the District Magistrate to his own file under section 538 of the Code, nor could he 
have directed a further enquiry under any other provisions of the Code : 

Held further, that having regard to the provisions of section 435, sub-section 
(4) of the Code, the Sessions Judge should not have directed a further 
enquiry into the matter. Shaikh Sidhikv. Shaikh Chakari Khan- 


sama © ae — 608 
Farther evidence, if to be lbs S M of; See Criminal 
Procedure Code, Sec. 145 ... iss T 610 
Further relief—Specific Relief Act, Ged 42 proviso; See Declaratory 
suit T 30 
General Clauses re (1868), Sec, ps "Thing ene A elbinent of 
mortgage, See Limitation iss is Bs 488 
Gift—Mahomedan Law—Actual or constructive possession Registration; 
See Hiba-bil-ewaz T tae 173 


Gift—M usha—Mahomedan bis mmm TE 

Possession taken under an invalid gift of mushka, transfers the property accord- 
ing to the doctrines of both the Shia and Sunni Schools. 

In cases of gift of immoveable property by a Mahomedan, itis not necessary 
that the donee should actually and physically vacate the property, the the 
subject of gift. If there is a clear intention on the part of the donor to make the 
gift and to give up the property to the donee, the giftis valid. Danoo 

Darjee v. Momatajoddi Bhuiya T" 85 

Gift, deed of—Maintenance grant, nature of —Hindu lady. 

A grant for maintenance is presumably intended to continue for the life of the 
grantee, in the absence of any indication to the contrary. 


A Hindu is ordinarily aware that a woman takes only a limited interest under the - 
Hindu Law and his desire presumably is that his estate should not pass out of his 


family and be vested in a different family. This rule is not inflexible. If there are 
appropriate words in the deed of gift, although it may be in favour of thé daughter or 
of the wife, it may be treated as a gift in perpetuity. 

An absolute estate is created in favour of daughter, when by the terms of 
the deed of gift she is entitled to hold it down to her sons, sons’ sons, etc., in 
succession. Wanda Gopal Sinha v. Pores Moni Debi e 464 
Gift, if to be accompanied with possession—Mahomedan Law; See Gift "T 8s 
Gift in perpetuity—Destination to Hindu female—Daughter or wife; Sve 

Gift, deed of RT jug eh A is ies 464 
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Government, if acting within its rights—Notification, publication of; See 
Public servant, dismissal of - nee 75 
Government of India Act, 1858, Sec. 65, effect of —Act, passing of, 
preventing subject from suing een of State for India; M ad 


tion : - ios 194 

Gavernment of India’ 8 power of leaiii; See EETA 194 
. Governor-General, if can affect provisions of Government of India Acts 

See Legislation ... ves vee oe 194 
Grant—Court, how to ascertain intention: ET iarsan i ds 87 
Grant, ambiguous, construction of—Conduct of parties; See Lease m AIT 
Grant, revocation of, application for—Locus standi to contest will; See 

Appeal eee 330 
Grave-yard—User—Record- of Rights say Banat Land Revenue Act, 

sec. 44; See Wakf m TD 3€Co > 
Guardian, natural, proceedings instituted by, if valid Court of Wards 

orderéd to manage property but not taken charge of ; See Execution sale ... 573 


Guardianship—No notice of application —Persons interested present —Pardanashin 
lady, if can be appointed guardian—Court’s duty in appointing guardian-—Step- 
mother, if can be guardian of step-son. 

Where an application for guardianship of the person and property was made by A, 
and one of the objectors to the application proposed that B should be appointed 
guardian, and the District Judge, without notifying the objector’s application under 
section 1t of the Guardians and Wards Act, appointed B : 

Held, that the absence of notification was not a fatal defect, as all the persons, 
Interested in the matter of appointment of a suitable person as guardian, were present 
before the Court, and the suitability of that guardian was fully considered by the 
Court. 

A Court in the matter of choosing a —Á of an infant is guided solely by the 
Interests of the ward. 

It is notan inflexible rule of law that a Pardinashin lady connot be appointed 
guardian of the person and property of her infant son. 

Under the Mitakshara School of Hindu Law, a step-mother is not an heir of her 
step-son. i 

A step-mother, who though a minor at the date of the application attained 
majority at the time of the trial, was appointed in this case, guardian of 
the person of the adopted son. Sundermani Doi v. Gokulanand 

Chowdhury is 405 

Guardianship, no application for, by person appointed guardian— Notice 

. of application, if necessary—Persons interested present—-Guardiaos and 

. Wards Act, Secs, 7, 11—Suitability of dco considered ; See Guardian- 

ship. i 405 
Guardians and ‘Wards Act, Su 7, un—NO application by person 

appointed guardian—Notice of application, if necessary—Persons interested 


present —Suitability of guardian considered ; See Guardianship 408 
Heroes for i and residential purpose; See Heseni 
land ne t ase t.s oat 459 


Hiba-bil-ewaz —Consideration, passing oein of proof—Deed, recital in— 
Evidentiary value—Registration—Title. 
The Burden of proof is on the person in whose favour a /itba-bilsewaz was 
executed, to establish that the consideration was paid as described in the 
struments, 
e 


«é 
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Hiba-bil-ewaz--(Con:d.) 
A recital in a deed is not evidence against a stranger to the document. 
Mere registration is not equivalent to possession. It is essential that the 
donor should give either actual or constructive possession of the property 
to the donee. Rahim Jan Bibi v. Iman Jan Wc qua 
High Court—Bench exercising criminal jurisdiction, if can revise dies: l 
ings of revenue Court—Criminal Procedure Code, Secs. 439, 476—Civil 
Procedure Code (1908),° Sec. 115—High Courts Act, Sec. 15; 


See Jurisdiction i 245 
High Court, jurisdiction of Rent, aane of, applications for, 

proceedings on—Judicial proceedings ; See Revision T 593 
High Court's power-—Leave to prosecute an appeal to Privy Council in 

forma pauperis; See Privy Council — is 381 
Hindu female, destination to—Daughter or wife Gift m ET ; 

See Gift, deed of T idt 464 


Hindu Lhaw-—Miiakshara an ues arias D TT in the joint family 
property—Managing members, powers af—Central Provinces Government Wards 
Act (XVII of 1885) Secs. 7 and 18—Superintendence of joint Hindu family 
property—Court of Wards—Mortgage—Validity—Previous sanction of the Chief 
Commissioner. . 
The interest of a member of an undivided Hindu family governed by the Mitak- 

shara law in the family property is not individual property and no member of such 

a family whiist it remains undivided can predicate of the joint or undivided property 

that he has a certain definite share. l 


The manaĝing members of a joint Hindu family governed by the Mitakshara law 
had the power and authority as such members to make an application under section 
7(c) (4) of the Central Provinces Government Wards Act with the intention 
that the Court of Wards should in the interest of all the members of the joint family 
assume the superintendence of the family property including the ancestral property of 
the joint family ; the Chief Commissioner had power under the Act to sanction the 
assumption by the Court of Wards of the superintendence of such property 
on the application of the managing members only, and a mortage made by the 
Court of Wards of such property was binding on all the members of the joint 
family. 

The sanction of the Chief Commissioner to a proposal to obtain a loan on 
the security of the property under the superintendence of the Court of Wards 
empowered that Court to mortgage such property under section 18 of Act XVII 
of 1885, under which it was not necessary to have the sanction of the Chief 
Commissioner to the actual mortgage to be made or to the precise terms 
thereof. Gulab Singh v. Raja Seth Gokuldas "T s 619 
Hindu Law-—Partition—Apgreement executed by and between some of the members 

of the joint family—Agreement acted npon by all the members including Mone 

sot parties ta 1t-—Severance of title and interest. 

Wheré an agreement executed in 1873 by and between three members: of a Hindu 
joint family declared that they along with two other members of the family were 
sharers in certain villages therein specified and were in separate possession cf defined 
shares thereof, and provided that the share in possession of a member as therein 
specified '' shall be considered to be property of that very person who is in possession 
thereof," and the evidence established that from 1873 up to the time when the present 
dispüte a*ose the agreement had been acted upon by all. the members of the family 
including the two who were not parties thereto 
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Hindu Law-(Conid.) 
Held, that one of the executants of the agreement at thetime of his death in 
1895 was separate in title and interest. Kunwar EHaghubir Singh v. 
Mussammat Moti Kunwar, Kunwar Sati Singh v. Mussam- . 
mat Moti Kunwar » 306 


Hindu Law—Separation—Member separate in food and worship—Mana- 
ging member's offer of monthly allowance refused ; See Joint family sa 288 
Hindu prostitute, by what law governed; See Prostitule 438 


Hindu widow—Allenation by mortyage of portion of nating Spite Coca 
of the then reversioner—Alienation, tf valid and binding on actual reversioner. 
When an alienation by way of mortgage has been effected by a Hindu widow in 

respect of a portion of the estate of her husband, with the consent of the next rever- 
sioner for the time being, such consent may raise a presumption that the transaction 
was for legal necessity or that the mortgagee had acted therein after proper and bona 
fide enquiry and had satisfied himself as to the existence of such necessity ; but this 
presumption, when it arises, is rebuttable, and it is open to the actual reversioner to 
establish that there was in fact no legal necessity and that there had been no proper 
and dena fide enquiry by the mortgagee. 

When a Hindu widow has alienated, in whole or in part, the estate inherited by 
her from her husband, the transferee can establish a good title as against the rever- 
sionary heir after her death, if he proves that the alienation was made by her for pur- 
poses of legal necessity. . 

When a Hindu widow has alienated, in whole or in part, the estate inherited by her 
from her husband, the transferee can establish a good title as against the reversionary 
heir after her death, if he proves that he made proper and bona fide enquery as tothe 
actual existecce of legal necessity and did all that was reasonable to satisfy himself as 
to the existence of such necessity. 

When a Hindu widow has alienated, in whole or part, the estate inherited by her 
from her husband, with the consent of the reversionary heirs, sach consent may raise the 
presumption that the trasfer was for legal necessity or that the transferee had made proper 
and bona fide enquiries and had satisfied himself as to the existence of such necessity, 
The quantum of consent necessary to raise this presumption depends upon the facts 
of each particular case, and, in all cases, the presumption raised by such concurrence 
on the part of the reversioners is rebuttable. 

When a Hindu widow has alienated her entire interest in the estate inherited by 
her from her husband with the consent of the whole body of persons entitled to succeed 
as immediate reversionary heirs, the transferee acquires a good title as against the actual 
reversionary heir at the time of her death. 

Casesonthe subject reviewed. Debi Prasad Chaudhuriv.GolapBhagat 499 
Hindu widow, alienation Pi in whole or in part—Legal necessity ; See 

Hindu widow vee aoe ku 499 
Hindu widow allowing one ofthe reversioners to be Reena as owner— 

Other reversionary heir, effect on—Collusion ; See Settlement record, 

entry in, effect of m m 587 
Hindu Will—Blending of incomes of pom and self- ee PT T 

tion of joint property by will—Consent of other members of the joint family. 

Where the head and managing member of a joint Hindu family governed by the 
law of Mitakshara kept one account of the income of his ancestral and self-acquired 
property and it appeared from the accounts that no distinction was made between the 
income derived from the two classes of property, and the whole of the income was 
thrown into one common stock and was devoted to the expenditure of the whole of the 
joint family, and there was nothing to indicate that the managing „member wished to, 
or in fact did treat self-acquired property as his separate property : 

e 
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Hindu Will—(Conid) 

Held, that the property which had been acquired by the head and managing 
member as his self-acquired property had become the property of the joint 
family ; and that the managing member had no powerto dispose of such pro- 
perty by his will without the consent of the other members of the joint family, 
Munshi Indar Sahai v. Kunwar Shiam Bahadur... e. 299 
Hindu Will—Construction —Absolute gift—Executory gift over. 

Where the words in a Hindu Will were. “ My present begotten son Mukunda 
Murari will be shebait for the performance of those ceremonies," and it was therein 
provided that if the testator died during the minority of his son, the son's mother 
" will be sheba!? as his guardian " during the minority of the son, who “ on attaining 
majority, will personally conduct the work of the skeda " and that " if during my life 
time or after my death, the said Mukunda Murari dies then. the son's mother will be 
shebait and after her death the testator's two daughters will be shebaifs ` 

Held, that there was an absolute gift of the shebaitship to the son on his 
attaining majority which gift was not cut down by anything that followed, and that 
the will contained provisions in case of the son's death as 5 minor, but there was 
no provision therein cutting down the absolute gift to him. Tripurari Pal 


v. Jagat Tariui Dasi id 159 
Holding—Bengal Municipal Act; See Assessment of rates... eT I3I 


Homestead Land—Lease—Heritability— Degraded woman—Successioi. 

A lease for an indefinite term is not necessarily heritable; but where there is a lease 
for building and residential purposes, in the absence of any intention to the contrary, 
indicated either in the terms of the grant or in the nature of the tenancy, the leasehold 
interest is heyitable. 

Quare—Whether an undegraded blood-relation of a degraded woman loses his 
capacity to take by inheritance, merely by reason of her degradation. Harilal 


Singha v. Rupa Manjari Barmani we 489 

Horticulture, meaning of; See léise bes 4II 

Identity, question af Bonnier: ; See Admissibillty i in evidence 642 
Illegal apportionment, realisation of—Suit against xd of State, 

maintainability; See Costs of additional Police force - 216 


Immoveable property, disputes to possession UAI: E 
possession— Criminal Procedure d Sec. 145, scope of; See Criminal 
Procedure Code, Secs. 145, 144 ; 397 

Immoveable property, dispute as to possession "um folding of, T 

~ of, one day in the year, if a right to possession ; See Criminal Procedure 


Code, Secs. 145, 144 T i mm ve 397 
Impartible estate—Holder carrying on. a net rant for maintenance— 

Property granted, incidents of; See Alienation o pi; e 38 
Inam tenure, what is; See Sand construction of ... i 17 
Inherent power to review—Civil Procedure Code (1908) 0. 47 R I; 

See Review as ais T 4:6 


Injunction, ETETE Peine Code (Act Vof 1908), O. 39, R. 2—S peci fic 
performance, suit for—Purchaser pendente lite—Grant on terms, 

A Court will in many cases interfere and preserve property in síafu quo during 
the pendency of a suit in which the rights to it areto be decided, and that, without 
expressing, and even without having the means of forming, any opinion as to such 
rights. Though the purchaser pendente lte would not gain title, the Court prevents 
by injunction the embarrassment that would be caused to the original purchaser in 
his suit against the vendor. 

The Court will not so interfere, if it thinks that there is no real question between 
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Inj]unoction-—iCou:d.) 
the parties ; but seeing that there is a substantal question to be decided, it will preserve 
the property until such question can be regularly disposed of. In order to support 
an injunction for such purpose, it is not necessary for the Court to decide upon the 
merits in favour of the plaintiff, 

Such injunction was granted in this case upon terms as to security and upon 
undertaking given by the plaintiff to compensate the defendant for any loss that 
might result to him in the event of the dismissal of the suit. Promotha 


Nath Roy v. Jagannath Kisore Lal Singh Deo € 427 
Institution fee—Relief mentioned in section 106 of the Bengal Tenancy 

Act, claimed—Court-Fees Act, Sch, II. Art 17 Cl. (iii) ; See Court fee... 416 

Intention—Court, how to ascertain; See Ekrarnama x 87 


Intention, how ascertained—U nexpressed tention Constructions See 


Mining lease  ... T In 53. 


Interest—Court’s power to wand oe poA not providing Ee See 

Ekrarnama oe 87 
Interest— Realisation, date E inside aaien a E P EE E decree, 

if can be passet against purchaser of equity of redemption. 

A mortgagee is entitled to interest on the principal amount at the contract rate 
up to the date fixed by the Court for repayment of the mortgage debt. The time 
allowed to the mortgagor will not be enlarged, merely because an appeal is preferred 
against the decree, whether by the mortgagor or the mortgagee, which is afterwards 
dismissed or withdrawn. 

Where the mortgagee himself preferred an unsuccessful appeal and the mortgagor 
did not ask for extension of time to enable him to redeem, it was not open to the 
mortgagee to demand interest at the contract rate up to the date within six months of 
the date of the final decree, l 

A personal decree cannot be made against the purchaser of the equity of 
redemption. Tarachand Marwari v. Brojo Gopal Mukerji ‘ee ' I20 
Interest, contract to pay, in writing—W ritten instrument, exclusion of—Oral 

evidence, if admissible ; See Debt eee. 3 jai T - 399 
Interest, damages in lieu of ; See Debt x IL d 399 
Interest a contract rate, if to be recoverable. 

A landlord is entitled to interest at the contract rate on the whole sum 
decreed as rent, even though the rate is very high ; the remedy in such cases 
is in the hands of the tenant who has only to pay his rent regularly to avoid 
payment of the high rate of interest agreed on. Ashutosh Dhar v Joy 


Lal Bardar e 50 

Interest between date of suit and actual date of redemption, not decreed by 
Judge—Discretion ; See Redemption, suit for D b b. us 474 
Interest payable—Mortgage decree; See Mortgage bas T 221 
Jaghir, grant of, what implies ; See Sanad, construction of iii ie 17 
Jaghir tenure, characteristics of ; See Sanad, construction of T 17 


Joint family—Aindu Law—Mitakshara Sch vol —Separation— Exclusion from joint 
property—Claim for mesne profits. 


What may amount to separation or what conduct on the part of some of the 


members may lead to disruption of a joint undivided Hindu family governed by the 
Mitakshara law and convert a joint tenancy into a tenancy in-common must depend 
on the facts of each case. A definite and unambigous indication by one member of 
intention to separate himself and to enjoy his share in severalty may amount to 
separation. But to have that effect the intention must be unequivocal and clearly 
expressed and must relate to a division of rights in property. Separation from commen- 
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Joint family (Conid.) š 
sality does not as a necessary consequence effect a division of the joint undivided 
property. 

Where the managing member of a joint family was all along offering a member, 
who was separate in food and worship, a monthly allowance which he refused to 
accept as being inadequate : 

Held, that it did not amount to exclusion from the joint estate and 
consequently the said member was not entitled to claim mesne profits on the 
ground of exclusion. Pandit Suraj Narain v. Pandit Ikbal Narain 88 
Joint grant—Grant of maintenance in favour of oa af one; See 


Ekrarnama iv. ' 87 
Joint Hindu family 2Pisoerty PER by managing enbet as jell ' 

acquired property—Blending of income ; See Hindu Will is 209 
Joint property, disposition of, by vwill--Consent of other members of ie 

joint family ; See Hindu Will ave iss 299 
Jotedar—Rent fixed in perpetuity ; See Dodigeniatian: üonenionndent OE ous 61 
Judge omitting to deal with merits of an ce to exercise 

jurisdiction vested by law; See Revision 593 


Judgment-debtor, death of, after attachment—Non- Sepre of legal 

representative— Material irregularity—Civil Procedure Cade (1882), Sec. 311 

See Execution sale vee 573 
Judicial proceedings—Rent, TE E EE for, Srocsedin pao! on 
~ Chota-Nagpur Tenancy Act; Secs. 27 to P Court, ee of ; 

See Revision ge -— - 593 
Jurisdiction—Absolute dehtinnoas possesion of minowe EEE A 

Criminal Procedure Code, Sec. 145, scope of; See Criminal Procedure 

Code, Secs. 145, 144 Gi - =e 307 
Jarisdiction—Civil sur c Pres BED. See Suit, Sanaat of .. 239 
Jurisdiction—Civil Court, if can entertain suit for possession—Occupancy 

right, transfer of—Central Provinces Tenancy Act, Sec. 47 ; See Ejectment, 

Suit ‘for : - 646 
J urisdiction— igi Court —Order pe by Wsoénüc omi AER Sec. 476 oF 

Criminal Procedure Code—Revision—Criminal Procedure Code, See. 430—Civil 
Procedure Code (1908), Sec. 115—High Courts Act (24 and 25 Vict. C. 10.4) 

- Secs. 14, 15. 

In the case of an order passed under section 476 of the Code of Criminal Procedure 
by a civil or revenue Court, section 433 of thesaid Code has no application and the 
High Court can exercise the powers of revision under section 115 of the Code of 
Civil Procedure or under section 15 of the High Courts Act. The Bench exercising 
criminal jurisdiction, cannot, as such, deal with the matter, but the Judges composiug 
that Bench may do so, if authorised by the Chief aes under section 14 of the High 
Courts Act. 


- An order made under section 476 of the. Criminal Procedure Code by a 
Settlement Officer dealing with proceedings under Chap. X of the Bengal 
Tenancy Act, was not, therefore, open to revision: under section 439 of the 
Criminal Procedure Code, but might be examined under section tig of the . a. 
Civil Procedure Code or under section 15 of the. M dip Act. Har 


Prasad Das». King-Emperor . .. id à 245 
Jurisdiction of Gourt—Public officers and servànts - of Crown Tenure, 
holding of—Crown's pleasure; See Public servant, dismissal of S07 48 
Just debt, what is; See Custom ig € i: B 7137 
9 e 
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Kabuliat, construction of—Agreement to, pay increased rent on failure to 
execute fresh Aaduliaé after expiry of term-~Non-execution, effect of ; See 


Do 


Penalty eos ove 590 
Land Acquisition Act, Secs, 6, 18, en Hon by E : 
Market value of land— Compensation, principle of ; See Market value of land “34 
Landlord's interest’—Bengal Tenancy Act, Sec. 148 (h)—Execution ` 
should be by landlord ; See Execution of rent decree e s 227 
Law, how made; See Possession, suit for — ^... e 316- 
Law, i interpretation of, change of, if a sufficient and good grind See 7 
"Review T "T kx 416 


Lease—Grasing renee griculture—Horticulture—Ciltivation—Berigal T enancy 

Act (VIH of 1885), Sec. 5, Sub-sec, (2)— Ambiguous Grant. 

The term ‘agriculture’ is of wider import than the term cultivation. 

In order to bring a lease for the purpose of grazing within the meaning of sub- 
section 3 of section 5 of the Benga! Tenancy Act, it is necessary to prove that the . 
grazing was in relation to cultivation which is the primary purpose for which a raiyat 
acquires the right to hold land. The mere circumstance that a considerable portion of ' 
the land comprised in the tenancy was let out for the purpose of grazing is not con 
clusive upon the question, whether the lessee has or has not acquired the status of a 
raiyat. 

The term ‘horticulture’ means the cultivation of a garden or the science of cul. 
tivating or managing a garden, including growing flowers, fruits and. vegetables. 
If a lease is for the purpose of gathering ue from the trees on. the land, the lease 
is not for horticultural purposes. ‘ 

When immediately or shortly after a lease was granted the lessee, without any ob- 
jectian on the part of the landlord, took to cultivation and as a matter of fact brought. 
a portion af the land. under tillage, the land was held to have been granted for Hie 
purpose of cultivation. 

When the terms of a grant dre ambiguous, reference may properly be made 
to the conduct of the parties to determine its true nature. Hoedayet Ali v. 

Kamalanand Singh us. TS 
Lease—Tenancy, agreement of-~Presumption——Transfer of Property Act (IV of r882), 

Secs. 107, 110, t16— Holding over—' Agreement to the contrary’ —Agreement to hold 

over from year to year—Acceptance of rent for one quarter, effect of. 

Where there is no proof of any contract between the parties, the presumption that 
one is held under an agreement of tenancy from the other, is not applicable. . 

Where a person in possession of land, executed an unregistered doctimeht contain- 
ing an agreement for: a lease for fifteen years, Sud continued in occupation upon pay- 
ment of rent : 

Held, that there was no valid lease for a term of fifteen years; that the lease was 

not from year to year, nor reserving a yearly rent. 

* An agreement to the contrary ' in section 110 of the Transfer of Property Act, 
means an agreement as to the terms of the holding over, The agreement need not 
be express; it may be an implied agreement. aS 

An agreement that a tenant should hold over from yearto year is in essence an- 
agreement to-graht a lease. pom year ta-year and should be by a agence instru- 
ment, a 

An acoeptance.of rent fora quarter does not TM a promise by the jandlara 
to the tenant that the latter would be allowed to.stay.for the'svhole year. Mati: 


v 


Lal Karnani.v. Darjeeling Municipality deron Óg 
Trenwe for building and residential purpose—Heritability; See Homestead i 
land eye "T aye son wos TT 459 

e 


"r 


4 


4 
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Lease for cultivation—-Lessee, shortly after grant and without landlord's 


objection, took to cultivation ; See Lessee ^  ... $i 41I 
Lease for horticultural Buchse Lease for. pier fruits Pan trees ; See 

Lease m eis we 411 
Lease for indefinite period, if erbe Ss Homestead land ve 489 


Leave to appeal to Privy Council, application for—Application to be adjusted 
insolvent, dismissal of —Letters Patent for the High Court of Sudicature at Fort 
William in Bengal (1865), Cl. 39—Civil Procedure Code (Act V of 1908), Sec. roo, 
and 109 Cl. (c)—Concurrent findings of fact—Appeal dismissal of, under O. XLI, R. 
ri of Code of Civil Procedure (Act V of 1908)—Fit case for appeal—Provincial 
, Tnsolvency (Act IT of 1907), Secs. r5, 46, 47. 

' An appeal against an order dismissing a petition praying to be adjudged an il 
solvent, lies to His Majesty in Council under claüse 39 of the Letters Patent and sec. 
tion’ 103 of the Code of Civil Procedure. 

. The Provincial Insolvency Act does not interfere with any right of appeal to His 
Majesty in Council that might otherwise exist. 

An application was made under the Provincial Insolvency Act praying to be 
adjudged an insolvent. The District Judge dismissed the petition and held that 
there had been an abuse of the process of the Court, There was no express decision as 
regards the abuse of the processs by the High Court on appeal, the appealto the High 
Court having been dismissed under Order XLI, R. 11 of the Code of Civil Procedure : 

Held, that there was no concurrent finding as to an abuse of the process of the 
" Court: 

Held also, that it was a case which could properly -be certified to "be a fit 
one for appeal to His Majesty in Council, as there : was a substantial 
question of law, vis, whether it was within the competence of the 
District Judge to dismiss the application, having regard to the provisions 
of section 15 of the Provincial Insolvency. Act, Ohhattraput Singh 


Dugar v. Khareg Singh Lachmiram 547 
Leave to prosecute an, appeal to:Privy Council in P oss Dep Hon 
Court's power ; See Privy. Council Sas I 381 
Legal necessity—Hindu widow, alienation in whole or part bys ‘See Hindu 
widow I e 499 
Legal Representatives of ers Sarinepse Dent of one of the 
plaintiffs; See Party, necessary » ss es 648 


Legislatiou—Limilation on the power of ORE of Tndissshidtos Councils 

Act, 1861, (24 and 25 Vict., C. 67) Sec. a2 ~Governntent of India Act, 1858, (ar and 

32 Vict., C. 106), Sec. OMM ee Burnia Town and Village Lands Act (IV of 1898, 

Burma) Sec 4r (b)—Suit against Govern ment involoing a'right odér land—Furiss 

diction of civil Courts. 

By virtue of section 22 of the Indian Councils Act of 1861- the Goya Genel 
in Council has no power to repeal or in any way affect, among other ‘matters, any 
provision of the Government ot India Act, 1858. 

The effect of section 65 of the Government of India Act, 1858, is to. debar the 
Government of India from*passing any Act which can prevent a subject from:'sulng 
the Secretary of State for India ia. Council ia a civil Court in any case in. which he 
could have similarly sued the old East India, Company. The Government of India 
can legislate validly, about tha formalities of procedure as long as they preserve the 
substantial right of the subject'to sue the Government in civil Courts, like any other” 
defendant, and do not violate the fundamental principle- that the Secretary of Stat 
even as representing the Crown, is to be in no position different from that of tha 
old East India VOD: 


` 


A 
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Legislution—(Con'd.) 


. Held, accordingly, that section 65 of the: Government of India Act, 1858, 
renders any legislation of the Governmont of India taking away the right to- 
proceed against it in.a civil Court in a case involving a right over land mfra 
vires. 

| Held, also, that a suit dudo. damages for wrongful interference with the 
plaintiffs property would have lain against the old East India Company 
and. consequently ‘section 4t(5) of the Lower .Burma Town and Village 
Lands - Act which enacts that no civil Court is to have jurisdiction to 
determine a claim to any right over land as against the Government, is not 
validly enacted. Seoretary of State for India in Council v. 


J. Moment T 194 
Legislature, act of Presumption’ See Possession, suit for  ... 316 
Lessee—Payment of rent to assignor—Notice, actual or constructive —N dice 
from assignee; See Mining lease EN e01 0 372 
Lessee from mortgagor before mortgage suit, right a See E ev? 384 
Lessee from mortgagor before mortgage suit, when can resist claim for posses- l 
Sion by the mortgagee auction~purchaser ; See Ejectment ... í 384 
Lessor, assignee of, title of, when complete—Notice to tenant, if necessary ; 
See Mining lease es 572 
Lessor, assignee of, when entitled to diim rent ; See Mining jesse b 372 


Letters of administration Debutter Mopettyce Probate and Adminis 

tration Act (V of 188r), Sec. 37. 

Letters ‘of administration in respect of debutfer properties cannot be 
granted when there is no estate to be administered. The applicans for 
letters of administration not being a beneficiary within the meaning of 
section 37 of the Probateand Administration Act, that section is not appli- 
cable. Prosonno Kumari Debi v. Ram Chandra Singh Deb  .. 66 
Letters of administration—Muti—Administration. 

A Mohunt is not an owner of the property of a muti, and on h s death person 
claiming to be his successor in office cannot apply under the Probate and Administra- | 
tion Act for letters of administration in respect of the nente property, when there arc 
no assets to be administered. 

Where the object of the litigation was not to administer the ‘estate left ' 
upon the death of the owner but merely to obtain a declaration of heirship 
50 ds to fortify the position of the successful party, in a regular suit that may be 
instituted no grant of letters of administration should be made. Parsania v. 

Hari Charan Das |o 6S 


Letters of Administration, grant of, when to be refused ; See Letters of 
administration dn ' 63 
Létters Patent, Cl. : gesendet denei of senior judge: in appen! 
under Letters Patent, clause 15, appeal from ; See Appeal as ' 206 


Lotters Patentíorthe High Court of fadicature at Fort William in 
. Bengal, clause (39) —Civil Procedure Code (1908), Sec. 108— Order dis- 
‘missing a petition praying to be adjudged an insolvent—Appeal ; See Leave 
‘to appeal to Privy Council, application for e 547 
Limitation—Limitation Act (XV of 1877), Secs. 2, eacus paca = acu. 
‘ledgment by Hindu widow in possession of husband’s estate not binding on rever- 
‘sioner—Act XIV of 1859—General Clauses Act (I of 1868), Sec, 6—Fusiow of- 
interests ‘of jnortgagor and mortgagee in one person—Suspension of period of 
limitation, © 
Acknowledgments of a niortgage made by the widow and dayghtet of a mortgagee 
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. imitation —-(Contd.) 


while in possession as mortgagees of the mortgaged property are not acknowledgments 
within the meaning of section 19 of the Limitation Act made by a person or persons 
through whom the next reversioner of the mortgagee derives title or liability, and 
therefore-in a suit for redemption by the representative in interest of the original mort- 
gagor, against the reversioner of the mortgagee such acknowledgments are ineffectual 
to give a new period of limitation : 


Held, also, that acknowledgment of a mortgage is only an acknowledgment of 
liability, which extends the period of limitation within which a suit to redeem the 
mortgage must be brought and does not confer title, and cOnsequently section 3 of 
Act XV of 1877, does not apply. 


Acknowledgment of a mortgage is not a “thing done " within the meaning of 
seotion 6 of the General Clause3 Act (I of 1863). 


In a suit instituted in 1907 to redeem a mortgage, dated 1842, for which no period 
for redemption was specified in the deed, it was conténded that the whole period from 
1883 to 1838 when the mortgagor was in the position of mortgagor and mortgagee 
should be excluded from the computation of the 60 years’ period of limitation : 

Held, that the right to redeem the mortgage accrued to the mortgagor the moment 
the mortgage was executed and the 60 years! period of limitation must be computed 
as having begun on the day following the date of the mortgage and that the period 
of limitation when it had once begun to run could not be suspended. ; 

The law of limitation applicable to a suit or proceeding is the law in force at the 
date of the institution of the suit or proceeding, unless there is a distinct provision to 
the contrary : 

Held, oei; that the question whether an acknowledgment dated 1866 
was binding on the defendant must be decided according to Act XV 
of 1877 which was in force at the date of the institution of the suit in 1907 
and not according to Act XIV of 1859 which was in force when the 
acknowledgment was made in 1866. Lala Soni Ram v. Kanahaiya 

Lal e. 488 
Limitation—Under-raiyat— Bengal Tenancy Act, Sch. HI, Art. 9—Eastern 

Bengal and Assam Tenancy (Amendment) Act (1908), Sec. 61, Cl. (3)— 

Cause of action arising before the passing of amending Act—Suit, institu- 

tion of, after the passing of amending Act; See Possession, suit for 2 316 
Limitation law, what, applicable to suit or proceeding ; See Limitation T 488 
Limitation Act, (1877), Sec. 5— Decree, copy of, not attached with memo- 

randum of appeoa if can be received at a late stage of the case See Appeal, 


memo of Im 66 
Limitation Act, (1872), Sec. E ad in come etd cage 

Time, extension of ; See Discretion T "T? 596 
Limitation Aot, (1877), Sec. 5—Section r4, if fundus analogy ve 

Discretion $i 596 


Limitation Act, (1877), Sec. E running of limes Mons 

deed of—No time fixed for redemption-~Mbttgagor holding position of 

mortgagor and LIE d the E of time, effect of; See Limi- 

tation vé TT 488 
Limitation Act, i822) Sec. dacciEssential point ; See Discretion 596 
Limitation Aot, (1877) Sec. 19—Acknowledgment~—Usufructuary mort- 

gage of desaigiri dastur and pasaeta lands-—Desaigiri dastur commuted to 

money allowance by Government—Entry in receipt book of Government 

agent—Mortgagee signing entry ; See Redemption, suit for — ... vis 474 

e 
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Limitation Act, (1:877), Sec. 19—Acknowledgment by widow and daughter 
. of mortgagee— Redemption, suit for, against reversioner; See Limitation ... 488 
imitation Aot, Sch. II. Arts. 48, 49— Wrongful distraint—Crops, mis- 


appropriation of; See Damages, suit for bes im Fan 206 
Tümitation Act, Sch. Il. Art. 89—Co.sharer managing business after 
Co-sharér's death—-Suit by representative; See Accounts, suit for 103 


Limitation Act, Sch. II. Art. 8)—Death of person on whose behalf pro- 
perty was managed—Demands, repeated, by representatives—Dates uns 


known—Limitation, commencement of; See Account, suit for sae 103 

. Limitation Act, Sch. IIl. Art. 89—Demand and ane when 
commences to run; See Accounts, suit for ta bis 103 
Limitation Act, Sch. II. Art, 89—No demand sade ime, when com. l 
` mences to run; See Accounts, suit for - 103 
Limitation Act, Sch. II. Art. g1—Deed, aidan of; See Trust T 233 


Limitation Act, (1877), Sch. II. Art 179, Cl. (qj—Step in aid- of execu- 
tion—Decree-holder, what to prove—Nazir's fee, payment of, for issue of 


sale proclamation; See Decree, execution of 2 - ie 432 
Limitation Act, (1908) Sch. I. Art. i16— Contract, RECHNEN . 

` liability—Death of one co-agent ; See Agent, joint "m 201 
Limitation Act, (1908) Sch. I. Arts. 116, 110-——Suit to recover ovas and 

commission; See Mining lease u 4a 


Lispendens—Transfer of Property Act, Sec. raat eee lon. mortgagor 
pending mortgage suit, if can resist claim for possession by the mortgagee 


auction-purchaser; See Ejectment s tes et i 384 
Loous Standi to contest wirds revocation of, application for ; See 
Appeal : HT aes aan eae 230 


Loss due to fire and water used to extinguish hee Pona of the company 
to take and hold possesion 0: the premises damaged by fire; See Fire In- 


suranee Policy ... 154 
Magistrate, duty pple Videns, taking ot SP urthar Cie if to be Gens ; 
~ See Criminal Procedure Code, Sec.-145 -— in 610 


Magistrate, if bound to enforce “attendance of witnesses by issue of war- 

rants and further processes—-Process, issue of, after date fixed for disposal ; 

See Criminal Procedure Code, Sec. 145 - m de 610 
Mahomedan Family following Hindu [du che sense property — ` 

Mortgage by male member, if binding on females; See Mortgage suit vee 303 
Mahomedan Team —Gifl Actual or constructive possession Registration : 

See Hiba-bil-ewaz d "173 
Mahomedan Law—Gift, if e ibe aeons nc possession ; Ses Gift .: - 8g 
Maintenance, arrear of—Debt—Sum accruing due before the death of 

one of the pines DUM Suelo Certificate Act, Sec. 4; See 


Ekrarnama vy s 87 
Maintenance, grant of, in favour of 6xo-c DA ee one ; 'See Bend eem 87 
Maintenance gtant—Duration ; See Gift, deed of . Te Vid 464 


Malicious prosecution, action for—Enforcement of criminal law— 
Technical form in which Eum framed— Criminal offence, RUE of; See 4 
Damages, suit for T en 105 

Malicious Prosecution, action for, nes lies ; See Damages suit for..."  1ocS 

Managing member of joint Hindu family—Property acquired as self. 
acquired property— Blending of income; See Hindu Will ©... *.  ..'- agg 

Wianaging member of a joint Hindu family, if can apply under section 7 (1) : 
(c) (4) of the Central Provinces Government Wards Act—Superintendence 

e 
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Managing Member—(Conid.) ' 
of joint Hindu family property—Chíef Commissioners power—Mortgage 
made by the Court of Wards, if binding on the members of the joint- | 


family : See Hindu Law--Mitakshara joint-family nn 619 
Map, private—Evidence Act. Sec. eels See Admissibility in 
evidence es 642 


Market value of R Lead Aniston dct, ue 6, 16, Zoe 
by Government— Compensation, principles of. ` 
The market value of land may be roughly described as the price that an 
owner willing, and not obliged, to sell might reasonably expect to obtain from a 
willing purchaser with whom he was ba.zaining for the sale and purchase 
of the, land, Kailas Chandra Nitra v. Secretary of State for 
India in Council en 24 
Material irregularities in publishing and conducting sale —]udgment-debtor, 
death of, after attachment—No notice served on representatives—-Sale 
proclamation, service of, direction not complied with—Encumbranceg not 
specified.—Gross value of property given—Civil Procagurg Code (1882), 
Sed. 311; See Execution sale  ' 573 
Measurement, standard of-—Bengal TN Act, Secs. 99, um 
Jurisdiction of —Measurement. 
The Court has no power ‘to deal with the question as to the standard of 
measurement in a proceeding under sections go and gr of the Bengal 


Tenancy Act. Ashutosh Dhar v. Joy Lai Sardar zm 50 
. Member of an undivided Hindu family, thterest of, nnature of; See Hindu 
Law—Mitakshara joiat family " 619 


Mesne profits, claim for, if aaile Eade on from m pases. 
Member separate in food and worship —Managing member's offer of 


“ monthly allowance refused ; See Joint family iss "e 283 
Mesne profits, obtaining of, effect. of—Darputnidar stile decree D 
mesne profits—Rent, suspension of ; See Darputnidar, deposit by vee 96 


Mining lease—Assigument by lessor—Title, when conpleted—Notice—Lessee, 
liability of—Trausfer of Property Act ( IV of 1882), Secs. 37, 50, 109—Limita- 
tion Act (IX of 1908), Sch. I. Arts. rto, 116. 

A payment to one of three persons jointly entitled to receive the money, is not 
good against the other two. ` 

The title of the assignee of a lease is complete upon execution, and, where neces. 
sary, registration of the deed of assignment; the completion of the title is not post- 
poned till notice has been given to the tenant either by the assignor or by the 
assignee. 

As soon as the title of the assignee has been completed, he becomes entitled to 
claim rent. But the tenant is able to escape the liability, if he alleges and establishes 
that he has paid rent to the assignor in good faith before he had notice of the assign- 
ment. [tis immaterial whetner the notice of the assignment is received from the. 
assignor or the assignee. 

When a tenant pleads payment to the assignor, the Court has to consider, upon 
all the circumstances of the case, whether the payment alleged to have been made by 
him was bona fils. IE he has made the payment with notice, actual or constructive, 
of the assignment, he caunut escape liability merely by proof that the notice he recelv. 
ed was from the assignee and not from the assignor. 

If the payments were made after the tenant defendant had received notice of the 
assignment, the payments are of no avail. The defence can be valid, only in respect 
of payments proved to have been actually made before notice was received. 

a ; 


- 
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Mining lease—(Contd.) 
A suit to recover royalty and commission is governed by Art, 116 and not 
by Art i10 of the first Schedule to the Limitation Act. Peary Lal Daw r. 
Madhoji Jiban  .. 372 


Mining loase— Construction —Intention, how ascertained —wunexprsseed intention, 328 " 


A lessee undertook to pay commission upon different kinds of coal at three annas 
and one and a half anna respectively per tom and agreed to pay royalty at the fixed rate 
on all the coal despatched by the East India Railway line, which at the time was the 
only railway available. The lease also provided for a contingency anticipated by the 
parties, namely, a reduction on the freight for"carriaxe of coal, upon construction of 
the Bengal Nagpore Railway line, The lease contained the following clause: "but 
i£, in future, the Bengal Nagpur Railway being constructed, the present fixed freight 
on coalis reduced by two annas or more per ton, then on all coal despatched in 
the aforsaid manner at less freight, royalty will be paid at five annas pér ton on 
steam coal, steam rubble, hard and soft coke, and at two annas six pies per ton 
on brick burning rubble and dust.” The Bengal Nagpur Railway line was 
constructed and extended to the Jheria coal fields and the rate for carraige of coal 
was reduced by more than two annas : 

Held, that the increased royalty become payable as soon as the freight was re- 
duced, and it was immaterial whether the reduced rate was adopted by one of the 
Railways or by both, and whether the coal was despatched by the one Railway 
or by the other. If the parties or either of them’ had any unexpressed intention, 
the Court could not be invited to give effect to it; it was a matter for speculation 
and beyond the province of judicial enquiry. S: 

In construing a deed, the Court is concerned solely with the language 
of the instrument and can determine and give effect to the Intention of the 
parties only as expressed thereby. Doorga Prasad Sing v. Gosta 

Behari Nandi n -53 
Mohunt, if owner of Mutt property; See Letters of administration dis 65 
Mohunt’s successor in office, if can apply for Letters of administration— 

Mutt property Ne assets to he administered; See Letters of Adminis- 

tration one 65 
Mortgage Tiers ndue € Contract Act " x rof H5, I V. 1 

of 1899), Sec, 16 —Urgent need of montzy--Interest payable in mortgage 

decree. 

To bring a case within the first clause of section 16 of the Indian Contract Act 
it is necessary for the defence to show that an unfair advantage has been obtained 
over him ; while to bring the case within sub-section 3, he must prove that the 
transaction is unconscionable; unless these elements are proved, the mere fact that one 
of the parties is ina position to dominate the will of the other, does not entile the 
latter to free himself from the obligation under the contract. 

Urgent need of money on the part of the borrower, does not Itself place the lender 
in a position to dominate his will within the meaning of section t6 of the Indian 
Contract Act. 

A transaction may fall within the description of harsh and unconscionable in 
many ways. For instance, it miy do so because of the borrower's extreme necessity 
and helplessness or because of the relation in which he stands to the lender or because 
of his situation in other ways. What the Court ha; to do in such circumstances is, if 
satisfied that the interest or charge are excessive, to see whether in truth and fact 
and according to its sense of justice, the transaction was harsh and unconscionable 
An excessive rate of interest may of itself be evidence that it was so. 


Sub-section (1) of section 34 of the Code of Civil Procedure does not control - 
2 


e 


v 


QD 
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Morigage—(Conzd.) 

and negative the eff-ct of Rules 2 and 4 of Order 34. When a decree is 
made ina mortgage suit, the Court is bound to award to the mortgagee, 
interest on the principal sum prior to the date of the suit, as well as from 
the date of the suit to the date fixed by the Court for redemption, at the 
rate provided by the mortgage, unless the rate is penal, in which case the 
Court may, award such interest as it thinks proper. Where the decree is 
for the sale of immoveable property, the Court may in its discretion, award 
interest at such rate as the Court deems proper, on the aggregate amount 
of principal, interest and costs, from the date fixed for payment of the. 
mortgage ‘debt up to the date, of realisation or actual payment. - This 
interest may be allowed at the Court rate, that is, six per cent. per annum,’ 
or, at any other rate; for this last period, the Court is not bound to award 
interest at, the contract rate. Kali Prosonno Bhattacharjee v. 

ED Protap Singh Palhar s. o 281 

Mortgage— Right to redeem, qualified—Suit for redemption—Oudh Law— l 
' Oudh Estates Act (I of 1869), Sec. 6—Onus probandi. 

There is nothing in law to prevent the parties to a mortgage from coming to. any 
arrangement afterwards qualifying the right to redeem, and where the right to redeem 
is so qualified, a suit for redemption based on the mortgage cannot be maintained. | 

Where the plaintiffs who sued in the Province of Oudh for redemption of property 
mortgaged in 1846, were unable to produce the deed of mortgage and the defendants, 
the mortgagees, would not produce it on the ground that it was lost : 

Held, that as the transaction took place ten years before the annexation of 
Qudh, it came* within the purview of the Oudh Estates Act, section 6 of 
which imposed certain restrictions on the right of redemption in respect of 
properties held by the Taluqdars on mortgage, and the onus was cast 
on the plaintiffs to show that they had, in view of that section, the right 
to redeem. Shankar Din v. Gokul Prasad .. i s 9 
Mortgage—Want of consideration—Securities for which no eben passed 

should not bs made securities for money advanced under anocher agreement 

between the same parties, 

Where ina suit for sale under section 88 of the Transfer of Property Act of immoveable 
property mentioned in two hypothecation bonds the proved facts were that the plaintiff 
and the defendant agreed that in consideration of the plaintiff defraying a share of the’ 
expenses: of some litigation between the defendant and one K. B., the defendant should 
grant a lease to the plaintift’s brother of a share in a certain mouza, and should, when 
the litigation was concluded, execute a sale deed of that share to the. plaintiff, that 
under the.agreement.the plaintiff paid certain sums-of money to the defendant, who 
put the plaintiff in possession of the said share under a perpetual lease, that the bonds ^ 
in suit were subsequently to the agreement and before the termination of the litigation - 
giyen to be used should the defendant refuse to execute the sale deed, that the defend- 
ant was successful in the litigation and had always been ready to carry out the . 
agreement on his part. It was found that there was no consideration passed for the ` 
bonds, but certain expenses of the litigation were paid: 

~“ Held, that securities in respect of which there was no consideration ought | 
notto be made securities for the expenses which were defrayed by the 
palintiff in litigation between the defendant and K. B. and the. plaintiff's 
suit must bé dismissed. Dallu Sahi v. Mahant Rajbans Hharthi 284. 


Mortgage ‘decree—Interest payable; See mortgage - e 58217 
Mortgage decree—Interest, payment of—Appeal— Time, anlarecnnent of ° 
See Interest o 6 ate oes aos oes aoe 120 
io 
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Mortgage suit—Miuammadan family following Hindu religion—Ancestral 
property—Morigage by male members, if binding on female members. 

Where in a mortgagee’s suit against the male and female members of a Muham- 
madan family, which in matters of worship had adopted the Hindu religion, to enforce 
a mortgage of ancestral property executed by the male members, there was no evidence 
that there was any custom in the family by which the Muhammadan law in regard to 


the descent of the property- had been altered or varied, nor was there any proof that- 
the female members or any of them, who were purdanashin ladies and left the manage-- 


. ment of the property inthe hands of the males, had misled the mortgagee either by 


word or conduct: 
Held, that the mortgage was not binding on the females and that the suit was 


decreed against the males only in respect of their share in the mortgage 


property. Azima Bibi v. Munshi Shamalanand : A 803 


Mortgage made by the Court of Wards, if binding on the es te of the 


joint family—Superintendence of joint Hindu family property—Application. - 


by managing member of a joint Hindu family under Section 7 (1) (c) (4) of 
the Central Provinces Government Wards Act—Chief Commissinners 


power ; See Hindu Law—Mitakshara joint family  . i 619- 


Mortgage of property under Superintendence of Court of Wards, i 
. requires sanction of Chief Commissioner—Chief Commissioner giving sanc- 
tion to loan—Central Provinces Government Wards Act, Sec. 18; See 


Hindu Law~—Mitakshara joint family os 619- 


Mortgagee, if entitled to interest within six months from dis of final 
. decree—Unsuccessful appeal by mortgagee—No application for extension 


of time by mortgagor; See Interest hs € sg ats 120- 


Mortgagee, liability of—Redemption decree—Appeal by Mortgagee—Mort- 
gagor depositing in Court and taking — possession —4dnount ° lapsing to 
_ Government. | 

Where in execution ofa redemption decree the mortgagor deposits in Court: 
an amount sufficient to satisfy the decree and the mortgagor is let into possession 
although an appeal against the decree by the mortgagee is pending: 

Held, that the mortgagee ought to take the amount deposited out of Court 
without prejudice to his pending appeal either by arrangement or with the 
sanction of the Court which would be given as a matter of course, and 
that if he fails to do so and the amount lapses to the Government, the 


mortgagee must bear the loss. Champat Singh v. Jangu Singh ie 14 


AIlortgagor holding position of mortgagor and mortgagee during the run. 
..ning of time, effect of—Limitation Act (1877), Sec. 9—Continuous running 
of time—Mortgage, deed of—No time fixed for redemption; See Limita- 


tion . E »" 488 
irnak a Ponesi ni invalid gift, effect ofi See Gift i Bs. 


Mutt. property—Mohunt’s successor in office, if can apply for TEM of 
Administration—No assets to be administered ; See Letters of administration 65 


Waxzir’s fee, payment of, for issue of sale sS in aid of execu- 


tion ; See-Decree, execution of a —- 422 
Nij jote E E RO 4 apii eee Rent Recovery Act 
(X of 1659). . 6—Bengal Tenancy Act (VIII of 1885), Sec. 2—Tenancy 


originated Ex Ja X of 1859 was in force. l 

A tenant of a nij jote land, who was in occupation continuously for more than ~ 

12 years after the introduction of sections 20 and af of the Bengal Tenancy Act to 
Orissa, acquired He status of a settled aye 


-— 5 aa st a os aap @ are - 


=~ 


~ 
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Nij joto land—(Con:d.) 
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Séction 6 of Act X of 1859 was, by force of section 2 of the Bengal Tenancy Act, 


repealed in Orissa in 1891. 

Occupation of land for 12 years after section 20 of the Bengal Tenancy 
Act came into operation in Orissa, entitles a tenant-to claim the status of a 
settled raiyat as defined in that section. A tenant whose tenancy originated 
ata time when section 6 of Act X of 1859 was in force, becomes a settled 
raiyat by occupation for 12 years ending ata time when the Bengal Tenancy 
Act isin force. Bafluddin Mahomed v. Iswar Route 
Won-joinder of party—Secretary of State—Willingness—Central Proves 

. Land Revenue Act, Sec. 83; See Declaratory suit 
Non-transferable occupancy holding, transfer of— Validity, who can 

question; See Occupancy holding, transfer of is ks 
Notice, constructive, what is; See Auction-purchaser ove 
Notice, what iC oasinietive notice; See Auction-purchaser 
Notice of application for review—Service on contesting defendants, if suffi- 

` cient—Civil Procedure Code (1908), O. 47, R. 4 Sub-R. (2); See Review .. 
Notice to tenant, if necessary—Assignee of lessor, title of, when complet 

See Mining lease T 
Notification, publication diziGaeiiment if sting within its rights ; See 

Public servant, dismissal of “as aes 


Occupanoy holding. transfer of — Validity, "T can RUSSES ) g 
A question as to invalidity of a transfer of a non-transferable occupancy hold- 


ing, can he raised only by a landlord or his representative in interest. 
Rahim Jan Bibi v. Iman Jan ss 

Occupancy right, transfer of, how effected— Central Provinces Tenancy 
“Act, Sec. 47; See Ejectment, suit for... 


Occupancy tenant, transfer by, if void—Central Provides Tenaney Act, ! 


. Secs. 46 (3), 47, 48 ; See Ejectment, suit for ; 

Order granting Ea ELA Court’s power of revision; Sse 
Court-fee das m 

Order passed by revenue Court aide Sec. 476 of Criminal Procedure Codec: 
High Court's power of rivision—Civil Procedure Code (1908), Sec. t1g— 
High Courts Act, Sec. 15; See Jurisdiction ses et 

Order setting aside sale for arrears of revenue— Bengal Land kevenne Sales 
Act, Sec. renes to Commissioner; See Commissioner, if can review 
his order ia’ 

Outcast, status of; See Prostitute T 

Owner liable for payment of rates—Occupier Mader Owner; See ORM 


ment of rates 
Pardanashin lady, if can bé mooted quanta See Grdan 


Parties, rights of—Conclusive—Proprietor and tenant; See Settlement |. 


record, entry in, effect of ... er er 


Partition, suit for—¥aigir—Resumption—-Grant A and in the name of diferent 


343 
583 
438 


ist 
405 


599 


| person—Exclusively to the grantee or to him as the representative of the family— 
Suit for declaration of rights—Res a icet atte Procedure Code (Act V of 


f 1908), Scc 12 —Hindu Law—Mitakshara. 


Where in a suit for declaration of the rights of the plaintiff to a jaigir, the issues 
were, firstly “Is the plaintiff in possession of the property in suit? If not, can the 
suit proceed," secondly, “ Does the rule of primogeniture prevail in the family of the 
parties," thirdly, " Was the property in suit granted in faigírto Pahalwan as alleged 
by the defendants," anfl it was decided thatthe possession of the plaintiff was made 
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"Partition—/ Contd.) gt ae i 

out, that the rule of primogeniture was not proved to prevail in the family of.the 
parties, and that the plaintiffs ancestor along with other members of the family hád 
been in possession of the lands of the faigir by virtue of their right by inheritance and 
that the grant of the /aigir was not to Pahalwan Singh alone, and in a subsequent, suit 
for partition of property which at one time was the jaigir of the common ancestor of 
the plaintiff and the defendants, büt was resumed and afterwards granted in the name 
of Pahalwan Singh and not in the name of the plaintiffs ancestor, one of the matters 
in controversy was whether the faigir was given exclusively to Pahalwan Singh or 
given to him as the representative of the whole family, and it ^ was not alleged that 
the plaintiff had been dispossessed since the decision of the former suit : 


Held, that the decision in the former suit completely disposed of the subsequent 


suit in which these identical questions were raised and it operated as Res judicata i in 
the Subsequent suit : 
- "Held; àlso, that the defendaht in his written statement in the previous suit, having. 
stated that the property was impartible and governed by the rule of primogeniture; he: 
obtained no right at birth at all, though the family was governed by the ordinary, 
Mitakshara School of Hindu Law, and could not properly have been made a party 
to the fotmer suit during his father's life time. ET 
Sectíon 11 of the Civil Procedure Code shews that what has to be considered | ^ 
in ` deciditig whether a previous decision operates as res judicata is what 
the defendant claims' and not what the plaintiffs case is. Mowar Kali 
e l Charan Singh v. Mowar Sheobux Singh ; 


LN 


e 
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Partner, suit by—Death of one of the oe ae Legal representatives of E ` 
deceased partner; See Party, necessary iss es 648 
Party—Civil Procedure Code (1882), Sec. 437; See Trist T . - 233 
Party—Mortgage by male member of Mahomedan family following Hindu. E 
religion—Female members, if bound; See Mortgage suit T e. — god 


Party, ` necessary-—Legal solyelentadiecs of deceased partner—Death of one of the 
 Plaintiffs—Gontract Act, Sec. 45—Civil Procedure Code, O. xxii, R. 3, O. xxx. ` 
‘On the death of a` partner the right to sue in respect of debts due to the firm. 

survives to the surviving partners. 
* "The légal representatives of the deceased partner, may, if desired, be brought - 
on the record, but itis not necessary to do so. Bal Kishen Das Daga `- ' 


.v.Kanhya Lal  .. 648 
Party, "e of—Secretary of ee Provinces 
Land Revenue Act, Sec. 83; See Declaratory suit TP 468: 
Party i in position to dominate the will of another, fact of, if can avoid con- 
‘tract ; See Mortgage IT ve ^ 221. 
Party to proceeding using defamatory: E if sanisnabies i See l 
». Damages, suit for "m js 103 
Payment made under compulsion— Payment dader the force of execution "Hu 
t proceedings ; See Suit to recover money jas. -* ^ 478. 
Payment of rent to 'assignor—Payment, dona fide, how established; See pee 
- Mining lease — ... on oí ie sq. 
Payment.to one of three persons jointly entitled B receive, effect "T Se 
' Mining lease ` is she 37a 


Penal Code (Act XLV of 1860), Sec. 148, 326, rio- Riig with deadly peso 
—Grievous huri-—Private defence of person, right of —Findings, inconsistent — Re- 
3 “hearing Rule, construction of—Revision—Law, question of—S'urisdiction. 


7' ff the findings of an Appellate Court are inconsistent with the conclusion arrived 


at by, that Court, aat would only be a ground for re-hearing of the appeal. 
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Penal Code —(Contd.) 

The question whether there is a right of private defence isa: matter” which. can’ be 
dealt with by the High Court as a pure point of. law. : 

When a person grows crops. on a piece of land which another person cuts and 
carries away and stacks in a field of a third party without interruption and 
retires from the field and then the person growing the crops comesup in num- 
bers armed with /athies, gorasas and other weapons, not to commit a premediated 
riot but merely to take away the crops they are entitled to and not to use any 
force unless they are opposed or attacked, and while so acting within their 
rights in collecting their own crops with a view to take them away, they are 
attacked by the party of the person who stacked the crops; who were also 
similarly armed, first,. by clods of earth and, then, with spears, they have 
the right to defend their persons from an attack with clods and spears, an - 
attack which reasonably causes apprehension that death will be the result, and T 
to.cause any injury short of death. Baburam Raut v. King-Emperor 394 
Ponalty—Kabuliat, construction of-—Agreement to pay increased rent on failure 

. to execute fresh habuliat after expiry of term—Tenant, status of, determination 
of, if necessary—Bengal Tenancy Act (VIII of 1885), Sec. 42—Indian Contract 

. Act, (IX of 1672), Sec. 47. 

Under three kabuliats executed in favour of the plaintiffs, two of which were exe- 
cuted before the Bengal Tenancy Act, and the third after that Act came into opera- 
tion, the defendant agreed Lo pay rents of Rs. 2, Rs. 3-8 and Rs. 3 per bigha:; It was 
stipulated i in each of those &abuliats, that after the expiration of the term of-5 years 
the tenant defendant would cease to have any right to retain possession, that in case 
he failed, to execute fresh £aóuliafs, the landlords should have the power to realise 
rent at Rs. 5 pef bigha on the strength of the said Aabuliats and he would.have no objec- 
tion to that. The defendant, who had no right of occupancy in the lands covered 
by the kabuliats, did not execute fresh &abuliats after the expiry of the term and a 
suit was brought to recover rent at the rate of Rs. 5 per bigha: | 

Held, that the plaintiffs were entitled to demand rent at the rate of Rs. 5 per bigha, 
and the stipulation as to payment of rent at that rate was not a penalty GUESS ey 
reason of non-execution of fresh &abuliats. be 

Per Rampini F —That it was immaterial, when the TT as to whetherthe | 
rate of Rs. 5 agreed on in the &abulíais was a penalty or not had to be con- . 
sidered, to determine what the status of the defendant was. Ganpat 

Singh v. J asodhur Singh T 590° 
Personal decree, if can be pe against purchaser of equity of redemp- — 
` tion; See Interest » T — e 120 
Petition to revoke submission to tigation Ei dense, admission of-—Loss l l 
' from fire; See Fire Insurance Policy... € es 0 154 
Petroleum Act (VIII of tégg), Secs. rr, r5.a)-—Keeping in nein or írans- 
porting petroleum. in excess of the quantity allowed by taw-—Principal, liability 
of, for illegal acts of agentt—Knowledge of principal. 

There is no provision in the Petroleum Act, as there is in the Excise Act and in 
the Motor Car Act, which'makes the principal responsible for the acts of his agents 
orservants, aud nothing can be read into the law. which i is not to be found in the 
jaw. 

The principal cannot, therefore, be held criminally liable for any illegal act of. his 
agent, specially in the absence of a finding that the principal knew of the transportas 
tion or keeping of petroletim by his agent in contravention of the provisions of sec: 
tion 11 of the Petroleum Act, and allowed such acts to be done to his knowledge. 


The only person that cah be punished for such an act is the one who keeps 
e 


~ 
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Petroleum Act—(Conzd.) 
petroleum or carries it about or puts more than (500 gallons) the statutory 


quantity-at one place. Ganpat Rai v. King-Emperor we 290 
Plaint, misdescription in—Amendment, if necessary, for relief; See Assam 

Land and Revenue Regulation, Sec. 154 ju d s 118 
Plaint disclosing no cause of action; See Demurrer en eL 478 
Plaintiff's ability to seek further fenes See Declaratory suit e v 30 


Pledge—Cilaiw by a person other us the pledgor against the disistece E 
returning. the goods pledged to pledgor without any notice of any claim by any 
other ferson— Good faith—Dishonesty of a pledgor of good credit and reputation. 
The plaintiff claimed delivery or payment of the value of certain cotton bales 

which had been entrusted to the second defendant as a warehouseman and, as the 

plaintiff alleged, improperly pledged by him to the first defendant, the Bank : 

Held, that the fact that the first defendant, the Bank, parted with the goods 
deposited with them to or to the order of the second defendant, the person by whom 
the same were deposited without any notice of any claim by any other person afforded 
the Bank a complete defence to the suit. 

[t was found that the managers of the Bank had at that time nd reason to suppose 
that the second defendant was carrying on any business other than that of a cotton 
merchant, though a person in their employ whose duty it was to obtain information 
for the Bank with regard to their customers was aware that the second defendant 
was carrying on the business of a warehouseman as well as that of 'a cotton merchant: 

Heid, that the Bank acted throughout in good faith and there would have 
been no imputation on the conduct of the Bank if the managers of the 
Bank had known that the second defendant was a warehouseman as well as 
a cotton merchant, for the Bank was not bound to suspect dishonesty in a 
person of good credit and reputation, with whom: they were dealing merely 
because that person occupied a  positidn: which would, enable him’ to 
act dishonestly if he were a rogue.. Bank of Bombay v, Nandlal 

Thaokerseydas: "^ mas 146 

Point raised but not discussed ; See Ejectment, suit for vs 5.6 

Police Act, Sec. 15, Cl. (4)—Assessment by Deputy Mariale, illegality 
of—Assessment upheld on appeal by District Magistrate; See Costs of 


additional Police force ns T bes 2.6 
Policy of insurance, charge on-—Deposit of voliery Traiter of Property 
Act, Sec. 130, Sub-sec. (1) ; See Actionable claim ... . 162 


Possession suit for-—Under-raiyat—Cause of action, accrual » before the passing 
of Eastern Bengal and Assam Tenancy (Amendment) Act (1908), Sec. 61, Cl. 
(3)—Bengal Tenancy Act (VIII) of 1885) Sch. III. Art. 3—Statutes, construction of— 
Retrospective cffect-—Legislature, intention of—Presumption-—Law. 

Per Mookerjee and Chatterjee F. F- (Carnduff J. contra.)—The special rule of 
limitation extended to under-raiyats in Eastern Bengal by the amendment in 1608.of 
the third Article in the third Schedule of the Bengal Tenancy Act, does not apply to 
suits instituted after the commencement of the amending Act, in respect of causes of 
action which arose before the amending Act came into force. Hence asuit by an under- 
raiyat, who was dispossessed from his under-raiyati holding in the District of Rung- 
pur by his landlord in 1889, instituted a few months after the passing of the Eastern 
Bengal and Assam (Amendment) Act of 1908, is not barred by a years’ rule of limita- 
tion, as prescribed by section 61, Cl. (3) of the said amending Act. 

A Court will not ascribe retrospective force to new laws affecting rights, unless 
by express words or necessary implication it appears that such was the intention of 


the legislature. 


im 
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Possession(— Contd.) 

A statute is not to be construed so as to have a greater SEOSTE DYS operation 
than its language renders necessary. 

Every statute which takes away or impairs a BT right acquired under existing 
laws, or creates a new obligation or imposes a new duty, or attaches a new disability, in 
respect of transactions or considerations already passed, must be deemed retrospec- 
tive in its operation, 

No suitor has a vested interest in the course of procedure, or a right to complain, 
if during his litigation, the procedure is changed, provided that no injustice be done. 

The legislature may be deemed to act as a body of reasonable men and the presump- 
tion is that they did not intend to inflict needless and unjustifiable hardship upon a` 
large body of innocent litigants. , 

A statute should not be so interpreted as to affect and destroy forthwith presente. 
ing causes of action. 

Statutes coming into operation immediately they become Jaw and declaring 
generally that an action must be brought within a limited time after accruing will 
not be construed retrospectively so as to bar causes of action which accrued more than 
the limited time before the statute was passed. On the other hand, where a new 
statute of limitation reduces the time previously allowed for commencement of the guit 
but does not come isto operation forthwith and allows a reasonable time for the 
enforcement of existing causes of action, the statute may affect causes of; acon already 
accrued in the same manner as those accruing after its passage. 

The reason and spirit of cases make law, not the letter of particular 


precedent, M{unjhoori Bibi v. Akel Mahmud i e) 816 
Presumption—Bengal Tenancy Act, Sec. jo—Raiyat, what to prove— 

Boundary, confusion of; See Rent, enhancement of és 435 
Presumption—Civil Couri-sucisdietign; See Suit, maintainability of i 239 
Presumption—Endowment—Religious Endowments Act, Sec 3— Com- od 

mittee; See Religious Endoments Act, Secs. 3, 4, 14 bos RY 183 
Presumption—Legislature, act of ; See Possession, suit for a aa 316 
Presumption—Tenancy, secacinent of—-Contract ; See Lease... 167 
Presumption, rebuttable—Record of land as Broh moii See Evidence 

admissibility of ... is Se a 462 


Principal, knowledge, "m liability of, for + illegal actsof agent— 
Keeping in possession or transporting petroleum in excess of VERB 
allowed by law ; See Petroleum Act, Secs. 11, 15 (a) re 390 

Principal, liability of for illegal acts of agent — Keeping in possession andes 
porting petroleum in excess of the quantity allowed by law; See Petro- 
leum Act, Secs. 11, 15 (a) ... jos vd 390 

Principals suit for declaration as to his T in a decree for ans 
Obtained by agent for breach of contract against third party, maintain- 
ability of—Principal, no party to suit for damages—Agency, termination of, 
pending suit for damages ; See Principal and agent... 636 

Principal and agent--Agent contracting with third EPE CUR, breach 
of—Damages, decree for, obtained by agent—Principal, suit by, to restrain pay- 
ment, maintainability of. 

When accounts are taken, the agentis bound to make over to the principal 
whatever sums he has realised on his behalf; but the agent is equally entitled to de: 
duct expenses authorised by the principal and all proper expenses even though incurred 
for purposes not strict]y legal. 

. B asagent of A entered into a contract with C. As the latter failed: to. perform... 
his contract, he was sued by B for damages. During the pendency ofthe suit in the 


- 
^ 
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Principal and Agent—(Confd-) 

Court of first intance, A terminated the agency of B. Hedid uot, however, himself inter- 
vene in.the suit then pending, which was tried in due course"and decreed, On appeal 
this decision was affrmed, Soon after the termination of the appeal in that suit, A 
brought a suit for declaration that he was beneficially interested in the decree obtained 


by B against C and for an injunction restraining C from paying any money into the 


haüds of B in satisfaction of that decree: 
Held, id the suit as framed, was not maintainable. Godhanram Bha- . 
kato Jaharmal Puglia l we 636 
Private defence, right of ~Question of law; See Penal Code, Secs.148, 326, 149 394 


Private map—Evidence. Act, Sec. 83—Relevancy: See Admissibility i in evidence - 64a’ 


Privy Council—Ceave to prosecute an appeal in forma — pauperis, ; application, 
for-—High Courts power. 

. An application for leave to prosecute an appeal to His Majesty in Council i in 

forma pauperis and exonerate the appellant from depositing the respondent’s costs 

and paying Council office fees, cannot be entertained by the High Court- . 

Obiter: The provisions of the Code of Civil Procedure are inconsistent with a 
power inthe High Courtto grant leave to appeal to His Majesty in Council in 
forma pauperis, Where such leave is required, it is necessary for a petitioner to 
apply in England in accordance with the rules that govern such application. 


Jagadanand Asram v. Rajendra Roy .. i e 380 
Probate ‘and Administration Act, Secs. 3, 7—' Beneficiary ' —No estate 

' to be administered : See Letters of administration eo» «66, 
Procedure, suitor if he has vested right in ; See Possession, suit for "m 316 
Property granted, incidents of—Impartible estate— Holder carving. eut a 

portion—Grant for maintenance; See Alienation 4 38 


Property rights, unlawful interference with—Land, E of—Cri- l 


' minal Procedure Code, Sec. 107, proceedings under; See Damages, suit for "105, 


Proseoution, ES of—Malicious prosecution; See | Damages, 


— 


` Suit for tos TM ^ en 108; 
Prostituto--Saccession to m property —Stridhan-—Outcast," " Status of —Hindu' 


| prostitute, by what law governed. 


The stridtan property of a Hindu woman who has adopted life of a prostitute, : 


passes upon her death, in the absence of nearer héirs, to her brother's son as an. ‘heir 
under the Bengal School of Hindu Law. 


The term séridhan under the Bengal School of Hindu Law, has no technical mean- 


ing: “that alone is stridkan which a woman has power to give, sell or use. iadepend- 
ently of her husband’s control.” - . i 


When a person becomes an outcast, he is not, in the contemplation of Hindu: 


Law, civilly dead for all purposes, and the tie of relationship which connected him 
with his kindred by blood is not completely severed. . The rites which are directed 
to be performed by his kindred when he becomes an outcast, are intended to empha- 
sise zhe complete exclusion of the outcast from all'social and religious performances, 

A woman by the mere fact of lapse into prostitution, does not cease to be a 
Hindu or to be os to the rules of Hindu Law. Hari Lal nee 9. 


Tripura Charan Rai » 438 


Public, if can be made party—Criminal Procedure Code, Sec. 145, procee- 
dings under—Joint possession— Jurisdiction; See Criminal.Procedure Code, . . 
Secs. 145, 144 e e zm eco cow. $97 
Public. duties, enforcement of—Secific Relief Act d of T8735, ut 45, 46—Appli- 


EI 


at 


. cant guilty. of grave misconduct—A pplication to be- admitted to examination— | 


Applicant debarred from appearing— Notification in Calcutta Gasette. 
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Publio duties—(Cond.) 

In dealing with an application under Chapter VIII of the Specific Relief Act, the 
principles applicable to a writ of mandamus should b2 generally followed. 

Section 45 of the Specifi: Relief Ast enables the Court to make an order requiring 
any spacific act to be dons or forborne and nothing else: Section 46 provides that the 
application must be founded on an affidavit of the person injured stating his right, 
his demand of justice and the denial thereof. 

Where by a petition, the applicant prayed, first, for an order that the Board of 
Examiners acted Illegally in not publishing. the petitioner’s name in the list of success- 
ful candidates ; secondly, that it might be declared that the petitioner had passed the 


ee Pleadership Examination, that his name should be gazetted asa successful candidate, 


* 


Lol 


"^ 


s 


or, t might be declared that the order appearing iu the. Calcutta Gazette which was 
passed by the Board of Examiners of the Pleadership and Muktearship Examinations 
or by the Local Government was illegal and ultra vires; and, thirdly, that it might 
be declared that the Board of Examiners had acted illegally in not entertaining the 
petitioner's application and his certificate of character and not allowing him to appear at 
the ensuing examination : 

Held, that as the application completely disregarded in substance the provislons of 
sections 45 and 46 of the Specific Relief Act, it was not miintainable. 

That the jurisdiction conferred on the High Court by Chapter VIH of the 
Specific Rellef Act should not be strained ia favour of the applicant, as he had 
not come with clean hands. The Board of Examiners v. Provas 


Chunder Roy e 354 
Public officers and servants of Crown—Tenure, holding  of—Crown's _ 
pleasure—Court's jurisdiction ; See Public servant, dismissal of ase 75 


Public servant, dismissal of—Board's Rules 1902, Sec. 14—Dismissal in 
contravention of Rules—Declaration-~furisdiction—Civil Court-—Specific Relief Act 

(1 of 1877), Sec. 4a—Notification, if justifiable, 

The plaintiff, who was a public servant, was prosecuted for certain offences under 
the Indian Penal Code but was acquitted. Ths Collector in whose office he was em- 
ployed, however, dismissed him in consequence of facts or circumstances brought to his 
potice, but not elicited at the judicial trial, without giving him opportunity to explain 
them: 

Held (per Mookerjee F), that the Collector was bound to hear him before he was 
dismissed. The exception mentioned in Board's Rules, 1902, page 70 section 14, 
contemplates cases where the public servant has been convicted at judicial trial. 

Per curiam. Except when itis otherwise provided by statute, all public officers 
add servants of the Crowa hold their appointments at the pleasure of the Crown; and 
all, in general, are subject to dismissal at any times without cause assigned. What the 
Crown can do independently of any enquiry and withoutthe assignment of any reason, 
cannot be questioned in a Court of law on the ground that the enquiry has not been 
satisfactory or in proper from, or that the reason assigned is unsound and open to 
criticism. . 

A suit for damages for wrongful dismissal cannot be maintained against the Secre. 
tary of State, 

Section 42 of the Specific Relief Act does not sanction every form of declaration hut 
only a declaration that the plaintiff is entitled to a specific legal character or right as to 
property. 

The plaintiff was not entitled to a declaration that. the dismissal had been in contra- 
vention of the Rules, because it did not fall within the scope of section 420f the Specific 
Relief. Act, nor, could it lead upto any consequential relief against the Crown which 

the Court was -competent to grant. 
1i . 
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Publio servant—(Conéd.) : i E 
, The Government acted within its rights when it notified the fact ot the dis- — 

misaal of the plaintiff, solely. with a view to prevent-his re-employment in s 

Government service in any capacity. The . publication of the notification did .<. 

not entitle the plaintiff to any relief against the Secretary of State. Ramdas ~- 

Hajra v Secretary of State for India "E 

Pablic worship—Likelihood of breach of peace—Magistrate’s duty— ' 

Criminal Procedure ‘Code, Sec. 144; See Criminal Procedure Mode 


Secs 145, 144 o - e: 397 
Paja, holding of, right of, one aay in the year, if a sit B. possession ; ae 
. See Criminal Procedure Code, Secs. 145, 144 i5 397 7 
Patni Regulation, Sec. 13, Cls. (3) and (4)—Deposit amount, if can ide deduct 
ed—Deliberately false representation ; See Darputnidar, deposit by ' — ..: 96: 
Raiyat—Settlement by trespasser—Entry in record-of-rights as Elem i 
Settlement of fair rent; See Tenancy, how created ; s 43i- 
Realisation, date a nsuccesstul appeal by mortgages; See I neris Ws 5-140 
Eecitalin deed, if evidence against stranger; See Hiba-bil-ewaz iva 175: 
"Rocord'—Evidence Act, Sec. 35—Batwara Khasra prepared under Estates ^^ 
Partition Act (VIIII of 1876); See Evidence, admissibility of — ' wii 462 
Record of land Brohmottur, effect of —Presumption; rebuttable ; See al! 
admissibility of « ' Hs . Eas 462 


Redemption, suit VO Mosi ga pé ad E T A tuition “Act (XV of 1877), 
Sec. -19——Acknowledgment—Interest pendeate lite—Absence of PEE in the 
judgment, tf amounts to an omission to exercise the discretion. 

In 1901 the plaintiffs sued the defendants to redeem a mortgage, dated 4th vem: 
ber, 1793, whereby the predecessor in title of the plaintiff mortgaged with possession 
a certain desaigiri dastur and certain pasaeía lands to the predecessor in title of the 
defendants. The desaigiri dastur was subsequently commuted by the Government 
into a fixed money allowance payable from the Treasury and the payments of the 
periodical instalments thereof were regularly made to the mortgagees who had pro- ' 


‘cured the entry of-their names in the. Collector's books'as ‘mortgagees. An entry 


dated the 8th June 1843, in a receipt book of the Governiment: agent entrusted with 
the payment of the said allowance, stated that the payment was fhade to the mortpa- 
gees who signed their names against it in acknowledgment of the receipt of their 
shares : 

Held, that this was clearly amc acknowledgment and that a new period of iinitátion 


started. from the 8th June 1843, and the suit for redemption having been brought 


within-60 years, was not barred by limitation. 

- As to interest for the period between the date ofthe suit and the actual date of 
redemption which was not given by the Judge of first'instance to the appellants : 

. Held, that as no application was made to the said Judge to repair the alleged 
omission before the order was completed, and asit was a matter for his 
discretion, the High Court was right in holding th&tthe discretion was 


not Sco exercised. Majmudar Hiralal Ichalal v. Desai 


> 


det + wae .Narsilal Chaturbhujdas — .. 44 
Redemption, suit for, based on mortgage, if máintainabie Subsequent 
. arrangement qualifying right to redeem; Sée Mortgage — ^ ... 9 


Redemption decree—Execution—Mortgagor depositing in Court and taking Ue 
,i' possession, pending appeal by morgi =No lapsing to Government 


- See Mortgagee, liability of n: "- 07 I4 
Rogistration, effect si EE E Dioner 208 donee—Actual or cons-- - : 
tructive possession ; See Hiba-bil-ewaz - m ies os 173 
" 6 
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Registration Act, Sec. 49— Registered mortgage —Rents and profits of 


mortgaged property—U nregistered docum ent iini the same—Admissi- 


“bility ; See Evidence, admissibility of ... SN "t 
Regulation VIII of 1819, Sec 13 Cls (3) and (4) PEE, iss 
Regulation III of 1872, Secs. 9, 11, 25 : ar sit 
Regulation III of 1872, Secs. 11, 9, 25 


Regulation III of 1872, Secs. 11, 25 95 

Regulation III of 1872, Secs. 25, 9, 11 

Regalation III of 1872, Secs. 25, 11 " "e ES 
Regulation Á of 1886, Sec. 154 M bie T 


| Ra-hearing-—Appeal—Findings inconsistent with condim. See Penal 
Code, Secs. 148, 326, 149. ... 5 i 


-Hligious endowment—Shebaitship, vesting of, to heirs; ‘See Shebait- 


ship, succession to 


Religious ‘Endowments ‘Act, Sas. ETE TM Se 


Religious Endowments Act, Secs. 3, 4, 14 d 
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312 
96 
587 
587 
599 
587 
599 
118 


394. 
612 


184 


Religious Endowments Act, Secs. 3, 4, t4—Distinction T two classes of 
endowments-~Committee appointed—Commitiee worked for many yeéars--Presump- 
“‘tion—Appeal, abatemznt of— Party, addition. of—Civil Procedure’ Code” (r908), 


` O. 1, R. 10, O. 41, R. zo. 


A- suit was instituted under section 14 of ET Religious Endowments Act, against 
(1) the sole surviving member of the Committee, and; (2) the ‘Superintendent ` 
of the temple, praying that the first defendant might be removed:from the committee’ 
on the ground of neglect of duty, and the second defendant from the Office of Supérin- ` 
tendent on the ground of misappropriation of endowed properties. The suit was dismis- 
ged after trial on the merits. An appeal was preferred, and during the pendency of the 
appeal, the first defendant died and his adopted son was brought on the. record. 
Sometime after, a new committee was appointed, under section 7 of the Religious 
Endowments Act. The members of the new committee were then added as defen. 


dants respondents : 


Held, that the adopted son as also the members of the committee should be 


discharged from the record of the appeal. 


That the suit as well as the appeal could not be maintained against the Superine 


tendent of the temple alone. 


An order under Rule 20 of Order 41 of the. Code of Civil Procedure could” be 
made only at the hearing of the appeal. That Rule as well as Rule 10 of, Order 


1 of the Code had no application to such a case, 


cuf 


decree the appeál was preferred. 


A person, who could be made respondent under Rule 20 of. Order 41 of the Code 
of Civil Procedure, was a person who was à party to the suit-in the Court from whose 


The circumstance that a committee was appointed under section :| and the coni. 
mittee worked for many years without protest or challenge, was, prima facie ' evidence 


that the endowment was of the character described in section 3 of ‘the Regions 


Endowments Act, 


* 
Endowments Act between two classes of cases, namely, frst, the class in which 
the trustee, manager, or superintendent was under the control of the Board of 


Revenue, and subsequently under the control of the committee.appointed under 


the statute ; and, secondly, the class in which the trustee, manager or superin- 


tendent, was not subject to the control of the Board of. Revenue. Bhimá: 


- Raut v, Durga Prosad Singh .. 


A well-marked distinction was observed by the Legislature.in the Religious; 


. c8 


s 


18g 
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Religious Endowments Act, Sec. 14, sult under—Suit for removal of 
first defendant from committee and second defendant from office of superin- 
tendent—Death of first defendant pending appeal—Suit or sopan if abates; - 
See Religious Endowments Act, Secs. 354,14 T: i ns 185. 
Bont, acceptance of, for one quarter, effeat Of; See Leave ‘ve we 163 
Bont, enhancement eee Tenancy Act (Puur of 1885), 
Sec. 50—Boundary, confusion of. 
A raiyat in order to bring himself within section 50 of the Bengal’ Tenancy- ' 
Act, is only concerned to show that the particular land which is the subject 
of suit has been held at an unchanged rent since the time of the permanent 
settlement and it is not important that that land should throughout that period 
have remained a separate holding. If there has been a confusion of bound. 
aries by reason’ of his own act ‘or conduct, before he can rely upon the 
resumption, he is bound to satisfy the Court and identity the particular lands 
in respect of which he claims the benefit of the statutory provisions. Adit - 
Singh v. Sukhraj Rai. e 43$ 


Rent, payment of, to assignor—Payment, bona fide, how- established y See i 
Mining lease - - T e ` 372 


Ront, suit for—Tenant, disqualified Ad liability o of Party Decre, 
form of. 
A man cannot escape payment of his debts merely bécause he Béla himself deued 
a Ward of Court; his estate in the hands of the Court is available, if the proper proce- 
dure is followed, foi the satisfaction of all his creditors ; there is no foundation- for the | 
assumption that the Court holds the estate subject to the liability for payment of such 
claims alone as arise out of or in relation to that estate. 
In a suit for rent aguinst a tenant whose estate was placed in chatge of the Court ~? 
‘of Wards, the latter can be sued only as represented by the Manager. Inthe . 
suit thus constituted, the decree must be so framed as to be binding -upon 


the manager as such. Gobind Baho v. Udit Narain Singh e 601 
Bent, suspension of—Darputnidar, dispossession of—Darputnidar getting 
a decree for mesne profits, effect of; See Darputnidar, deposit by i 95 
Bont, suspension of—Darputnidar, dispossession of—Defaulting putnidar 
purchase by, denami; See Darputnidar, deposit by ^ - m 96 


Ront, suspension PETERET of portion demised. 

A landlord has no right to recover any part of his rent until hehas restored 
the portion of the land demised to his tenant, from which he has dispossessed 
him. The rule as to suspension of rent as a punishment for the dispossession 
by the landlord of the tenant from a portion'of the land demised, ought not to 
be rendered nugatory by giving to the landlord a decree for the rent of the 
land still in the possession of the tenant. Ashutosh Dhar v. Joy Lal 


Sardar is 50 
Ront suit—Circumstances of case; See Res judicata T T 71 
Rant suit—lIssues involvéd; See Resjudicata e E 721 


Rontsuit—Res judicata Gies of how determined ; See Resjudicata m 71 
Rosjudicata—Code of Civil Procedure (1908), Sec. rr—Rent, rate of— 

Quantity of land or area—Issue, incidental or going to the root—Authori- bc s 

ties, review of. 

The question of res judicata in rent suits i is one of constant recurrence and the de. 
cision must depend on the circumstances of each case. ! 

In all such suits where questions of ‘res judicata arise, what is necessary to see is 
this, namely, whether the decision in the former rent suit was given on an incidental 
point or on a question that went to the very root of the case. 

° 


4% 
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Reasjudicata—(Contd.) 

Where in a previous suit for rent, one of the issaes was “What is the fama pay. 
able by the defendants for the lands in arrears and for the period of action," and the 
decree in that suit with regard to the rate of rent was in the following terms, “ That 
the rent in respect of the land claimed. by the defendants be fixed at Rupees 16 per 
annum,” and, the plaintiffs and defendants of the rent suit were respectively plaintiffs 
and defendants ina subsequent suit and .the land for which rent was claimed in the 
rent suit included the land inthe subsequent suit, in which the plaintiff's case was 
not that there was any alteration effected with regard to the annual rental fixed by the 
decree in the previous suit: . 

Held, that the issue in the rent suit involved three questions, namely,(1)what 
was the jama payable by the defendants for the land in arrears; which 
therefore included, (2) what was the land in arrears and (3) what was the 


_jamafor the period in question, and all those points were, therefore, 


directly and substantially in issue between the parties in the previous suit 
and could not be regarded as incidental only and that the question as to 
the area of the land was the sole question that was in controversy between 
the parties at the hearing and was the point on which the whole decision 
turned, and that it went to the very root ofthe case and the decision of it 
must, therefore, be regarded as conclusive between the parties, and the 


subsequent suit is barred by the rule of res judicata. Mane Maham- 


med Nasya v. Dhani Mahammed i yr 
Resjudicata-~Suit for declaration of plaintiff's rights to yaghir—Grant to 
and in name of different person ; See Partition, suit for a. ess 93 


| Respondent, who can be made—Civil Procedure Code, O, 4, R. 20; See 


Religiots Edowments Act, Secs. 3, 4, 14 TT M 183 
Revenue Court, order passed by —Criminal Procedure Code, Secs. 439, 476 >- 

—High Court's power of revision—Civil Procedure Code (1908)), Sec. 115 

—High Courts Act, Sec. 15; See Jurisdiction - sa es 248 
Review—Civil Procedure Code (1908), O. 47 R. 4 Sub-rule (2)—Notice upon — 

whom to be served —Change of interpretation of law—Inherent power. 

Under sub-rule (3), of Rule 4 of Order 47 of the Code of Civil Procedure, notice 
of the application for review should be served on all the defendants, whether contesting 
or not. Service of notice on the contesting defendants alone is not sufficient. 

It is not open to a Court, after deciding a matter before it on the authority of 
one ruling of the High Court, to review that order on the basis of another ruling of 
equal authority, specially when that latter ruling was not before it when it passed 
its previous order. If, in the opinion of the Court, there is a conflict of authority 
the proper course for the Court is to leave it to the parties to seek their proper remedy 
in the High.Court. 

The Court is bound by the provisions of thelaw laid down in order 47, 

Rule 4 of the Code of Civil Procedure, in the matter of granting a review and it 
has no inherent power to review its order even when the ends of justice, in 


its opinion, demand it. Chandi charan Laha v. Manoranjan . 
Chattopadhyah wet 


- Rewvision—High Courts power—Chota Nagpur Tenancy Act (VI of 1908 


B. CJ. Secs, 27, 215 (2), 217, 270—Ren£, enhancement of, applications for 

—Fudicial proceeding-—Oinission to deal with merits of appeal. 

Proceedings on applications for enhancement of rent under the provisions of sec- 
tions a7 to 30 of the Chota Nagpur Tenancy Act, are judicial proceedings and the 
Deputy Commissioners in the performance of their judicial duties under the said 
Act are Courts subject to the appellate jurisdiction of the High Court. 

E 
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Revision—( Contd.) ; dag e 
: . À Judge in omitting to deal with the merits of an appeal, fails to exercise -< 
a JURSGICHOR vested in hir by law. Kartic Chandra Ojha v. Gora 
E e 5 Chandra Mahata "e 593 
Revision—Order granting review—High Court ; See Court-fee er’ stele 
Revision—Private defence, right of ; See Penal Code, Secs. 148,. 326, 142 394 
i a High Court’s OVa at Ores passed by revenue Court—Civil =~ 
- Procedure Code (1908), Sec. 11 Sx ier Courts Act, Sec. 15; See l 


- Jurisdiction © we 245 
Beversioner, claim as the "a See Eee suit for ma ' 295 
Right to redeem—Subsequent arrangement qualifying the right—Redenip- l 

tion, suit for, based on mortgage, if maintainable ; See Mortgage a 9 
Rioting with deadly weapons—Grievous tice Private erence right of 

See Penal Code, Secs, 148, 326, 149 ae 394° 
Royalty and ‘commission, suit to PE A Act, Schi L Arts. 

116, 110; See Mining lease... . i E^ dus 373. 


Bale, if can be carried onim execution peodsedinps- Aic ament ean 
bond, execution of, by order of appellate Court—Civil Procedure Code, 
(1882), Sec. 545 (c) ; See Execution proceeding, maintainability of "A. 
Sale of immovable property, proceedings to set aside—Death of judg- ` 
ment-debtor after attachment—No notice served on .representatives—Sale 
proclamation, service of, direction not -complied with—Encumbrances 
not specified—Gross value of - property given— Material irregularities in - 
publishing and conducting sale—Civil Procedure Code (1692), Sec/5115; -^" 


See Execution sale € 573 
Sale proclamation—Encumbrances, omission of—Material rei e yes 

Civil Procedure Code (1882), Secs. 287, 311; See Execution sale - - 873 
Sale proclamation—Misrepresentation of value—Civil Procedure Code : 

- (1882), Secs. 287, 311—Material irregularity; See Execution sale x da^ 


Sanad—Construction—Contemporenea expositio as a guide to interpretation of: 
documenis—S agir, Saranjam and Inam tenures—Correction of | Collector's Re- 
cords while the case is sub-judice and on exparte representation. 

. That the words ‘the lands attached to Deur’ in the sanad in this case, dated 1861, 
whereby the title of Rajah was conferred upon the father of the parties in the suit, 
extended to the whole of the lands in the Bombay Presidency scheduled to the plaint, 
and that such lands were an appanage to the title of Rajah and succession to the 
same was accordingly governed by the rule of primogeniture. 

Contemporenea expositio as a. guide to the interpretation of documents is often 
accompanied with danger and great.care must be taken in its application. yep. d 

Where, however, the document to be interpreted was a sanad gránted by the Gov- 
ernment of a general and info.mal character and the ambiguity covered the geographi- 
cal and pecuniary extent of an admittedly ambiguous grant : 

Held, that it was legitimate to observe what was the footing on which the grantors, 
namely, the Government and its successors and officials, from the date of the grant 
and for a long period of time proceeded. 

Grant of jagir land implies no grant of the soil but a personal grant only uds the 
revenue thereof to the grantee. . 

Yagir tenure is personal and not heredilary, and is resumable at pleasure and 
being personal and temporary is necessarily impartible. 

Saranjam is the Marathi equivalent-to the term jagir. 

. The term Znam which is a. term- of mere -generic nen is applicable to -a 
Government grant as a whole and includes saranats. 
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Sanad--(Contd.) i ss : 
Whete.a "cotrectión! in" the’ Collector's Records appeared or was alleged 
to have-been made' while the subject matter was sud judice and upon an 
ex-parte representation: Held that the original state of the Records’ before 
the so-called ‘éorrection’ was made, was that alone to which a Court of 


law should look. Shrimant Raje Bahadur Raghojirao Saheb 


i v. Bhrimant Baje Lakshmanrao Saheb ew OG 

Sanad granted by Government, of general and informal cbharacter--Ambi- -~ 
guous grant; See Sanad, construction of bs e a 17 

Saranjam land, what is; See Sanad, construction of T ue. d 


Seoond appeal—^ ivil Proréduse Code (r882), Secs. 584 and oe pisi rac of 
doctuments—Zemindar and tenant—Rights of semindar in respect of house-sites 
and grove-lands—Wajib- R N Chowkidari Act p of o EE 
Agricultural village. "E adi 
The right construction of documents is a question of law which ites in second 

appeal are not, by sections 584 and 585 of the Code of Civil Procedure precluded 

from considering by any finding of a lower appellate Court, based on such dacu- 
ments, Pos 

The plaintiffs sued for a declaration that they were the ‘proprietors in possession 
of certain land in Rampur.’ Some of those lands consisted of lands in the abadi of 
Mauza Rampur on which houses had formerly stood, but which had been btought iuto 
cultivation before suit, The remainder of the lands were lands under groves. ` The 
Wajib-ul-arz of Mauza Rampur stated that the predecessor in title of the defendant was 
the sole proprietor thereof. It also set forth that a person residing in a house ‘was 
the owner thereof and had power to transfer it but that a new house should be büilt 
with the consent of the zemindar. The evidence showed that there were transfers- of 
some of these lands. As to groves the Wajib-ul-arz stated that a tenant had power to 
cut down the grove or the scattered trees planted by him and if any land was -rent-free 
and the trees had been removed therefrom and the land was brought into cultivation 
the tenant should pay the rent, and that a new grove could not be planted without 
the permission of the zemindar. The /amaóandi showed that the predecessors in 
title of the plnintiffs paid rent as tenants and in the Khasra of 1297 Fasli the defen- 
dant was entered as the ptoprietor of some of the lands and the predecessors in 
title of the plaintiffs as‘ tenants. It was contended that the .Wajib-ul-arz 
of Mauza Rampur could not be treated as applying to the aóadi of Mauza Rampur 
on the ground that Rampur, owing to the number of its inhabitants, many of wliom 
were not agriculturists, and owing to the fact that the Government hud applied the 
Chaukidari Act to Rampur, must be regarded as a town and not as a purely "agricul- 
tural village, to which a Wajib-ul-arz is alone applicable. 

Held, that (1) the Wajib-ul-arz was prepared by the Settlement Officer for the 
whole Mauza Rampur including the abadi, and that all those who were interested were 
at the time given the opportunity of objecting to the statements contained in it, and 
further that the Government by applying the Chaukidari Act to Rampur did not 
alter and could not have altered proprietary rights in Mauza Rampur or in any part 
thereof: 

(2) The Wajib-ul-arz was cogent evidence of the rights as they existed when it 
was made of those holding: proprietary or other rights of property:within the Mouza, 

"and in it neither the plaintiffs, nor any predecessors of theirs were shown as tenants who 

had special rights which were inheritable and transferable : 

-(3) The zemindar was.not affected by.any transfer of lands .to which he was not 

a party; and - - : - p 
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Second appeal—(Costd ) A 
(4) The plaintiffs were not the proprietora of the lands: in suit. Dale 
Fateh Chand v. Rani Kishan Kunwar... _ i 
Second appeal—Fraud, inference of ; See Auction-purchaser oe. — 209 
Second appeal—Money paid by co-sharer—Rent decree against co-sharer— 
Co-sharer sued personally and as representative of another co-sharer having 
no interest in the tenure—Provinclal Small Cause Courts Act, Sch. II, 
Art. 41; See Contribution, suit for su nen e 179 
Second appeal—Special Fudge declining iiidid to fix fair rent— Bengal 
Tenancy Act, Sec. 105 before amendment. E 
Where there is no decision, in a case under section 105 of the Bengal Tenancy 
Actas it stood before the amendment as regards the Eastern Bengal 1908, 
settling rent but the special Judge declines jurisdiction as a Revenue Court 
to fix a fair rent, a second appeal lies against the decision of the pem 
Judge. Kali Prasana Das v. Bhagaban Mali nÁ 431 
Becurities for which no consideration passed should not be made securities 
for money advanced under another agreement between the same parties; 
See Mortgage m (en 284 
Sequrity, diminution ucc an penaation: claim Moana executed jile 
1882—Further charges, creation of, subsequent to 1882— Transfer of Pro- 
perty Act, Sec. 65(a), applicability ; See Evidence, admissibility of 8... zus 
Security bond, execution of, by order of appellate Court—Civil Procedure ` 
Code (1882), Sec. 545(c)—Attachment—Sale, if can be carried on in execu- 


cution proceedings; See Execution proceeding, maintainability of e 25 
Separation—latention, nature of; See Joint family és ^. 388 
Seporation, what amounts to; See Joint family... ae *.. 288 
Separation, what amounts to—Conduct—Fact, question of; Ses Joint 

family LL en ves one .. 288 
Separation from commensality, if effects a. division of joint undivided 

property ; See Joint family er T ín : 888 


Sessions Judge's power to direct further enquiry y Bes District Magistráte 
refused — Co-ordinate uo RC RM Procedure Code, Sec. 435  . 
Sub-sec(4); See Further enquiry a i - God . 

Settled raiyat—Tenancy originated when Section 6 of Act X of 1859 was in ' 
force-—12 years ending at a time when Bengal Tenancy Act is in force— 


Orissa; See Nij jote land +» TE " nee tee S85 
Bettled raiyat—Tenant in continuous occupation for more than 12 years— 
Orissa—Bengal Tenancy Act, Secs, 20, 21; See Nij jote land we 585 


Sottlement Record, entry in, effect of —Sokthal Parganas Settlement Regulation 
(UT of 1872), Secs. 9, 11, 25—Conclusive as to rights of parties EMNE subsisting 
interesi— Reversioner, not bound, 

Sections 9, 11 and 25 of the Sonthal Parganas Settlement Regulation make ` 

an entry in a settlement record conclusive as to the rights of tHe parties who 

have subsisting interest and who are in existence, at the time the record Is 

made. When, therefore, an estate was represented by a Hindu widow and she 

allowed another person, one of the reversioners, to be recorded as the owner,: 

the other reversionary heir, after the death of the widow, is not bound by the 

record, but may question its validity ‘on the ground of collusion between the 

widow and the recorded owner. Kangal Chandra Mondale. Madhu - 

"^ Budan Mondal e 88; 

Settlement Record, entry in, effect of —Sonthal Parganas Settlement Regulation 

{HI of 1872), Secs. t1, ago Conclusice as to rights of parties-—Proprietor and tenant. 


u 
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lement Hoecord-—(Conid.) - d ee 
\t the last Cadastral Survey in Sonthal Parganas, certain. land in mouza B v was 
inclu ^d in mouza A by the Assistant Settlement Officer and specifically excluded 
from n , za B. The order of the Assistant Settlement Officer was: affirmed on appeal 
and on revision by the final Court. In a suit brought by the proprietor of the mouzas 
A and B against the makararidars and dar-makararidars of mouza A fóra declaration 
that the disputed land was not included in mouza A: 
Held, that as a final decree under section Ir of the Sonthal Parganas 
Settlement Regulation was passed against him by the Settlement Court, the 
suit was barred under section 25 of that Regulation. Raja Ram Ranjan 
Chakravarti Bahadur v. Satis Chandra Singh wa 899 


‘Severance of title and interest.—Agreement executed by and between some 


of the members of the joint family—-Agreement acted upon by all the 
members including those not parties to it; See Hindu Law—Partition es 396 


Shebait, office of, vests in whom; See Trust property Ls 3 189 


Shebaitship, succession voc Debutters Dediadian, evidence of- Bullavacharya Gossains. 
The rulethat according to Hindu Law, when the worship of a Thakoor has been 


founded, the shedaitshipf is held to be vested ‘in the heirs of the founder, in default of 


evidence that he has disposed of it otherwise or there has been some usage, course 
of- dealing, or some circumstances to show a different mode of devolution is subject 
to the condition that the devolution in the ordinary lines of descent is not inconsis- 
tent with or: opposed to the purpose the founder had in view in establising the 
worship. 

Where the question was whether.a ‘temple with the appurtenances was debutter : 

Held, that the performance of the worship at the temple in accordance with the 
rites of the seet for whose benefit it was held, might be treated as good evidence of 
dedication. . ` 
;" Held also, that as regards the right of succession to the shebszitship of a. temple 
belonging to the: Bullavacharya Gossains, the ordinary rule of Hindu law relating to 
the descent of private property did not apply, and that the daughter's son was not 
entitled to succeed as shebaifof a temple, as he was nota member of the Bullava. 
charya &u or family and could not therefore perform the rites according to Bullav 
ritual. 

History and customs of the Bullavacharya Gossains set out. Mohan 


Zaljüv.'Tekait Sri Gordhan Lalji:  . .. 612 
Shebaitship of temple belonging to Bullavacharya Gossains, succession to; 
See Shebaitship, succession to fis iss 612 
Sikh Jats—Alienation of-ancestral, EE agricultarists— Necessity i 
— Just debt—Burden of proof; See Custom es ‘ante 337 


Sonthal Parganas Settlement Regulation, Secs. 9, 11, pea antes having 
subsisting interest at the time of making of record] See Settlement record, 


-entry in, effect of - aa 567 
Special ON exceso to —Burden of proof; See Steamer 

Company . tes T T ek 639 
Special Judge dechutug sudisdiction to ix fair rent--Bengal Tenancy Act, 

Sec. 105 before amendment; See Second appeal " 431 
Specific Relief Act, Sec. 42—Dismissal in contravention of Board's Rules— 

Consequential relief; See Public servant, dismissal of . we "T 75 
Specific Relief Act, Sec. 42— Consequential FORE ERN wrong, in 

khewat,.of dewar settlement ; See Declaratory suit - m ws, 468 
Specific. Relief: Act, Sec. us D MS relief; See, Declaratory |. : 

suit — MI eet saa - ave aa 30 

12 e 


* 
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Specific Relief Act, Sec. 42, scope of; See Public servant, dismissal 


of T wee i 75 
Specific Relief Act, Sec. ds “46, scope of; See Public duties, enforcement ee 
UE oun - i e 854 
Sipecific Relief Act, Chapter VIIL—High oüs ' jurisdiction, w when nöt ZEE 
exercised; See Public duties, enforcement of fia T" eo 354 
Specific Relief Act, Chap. VIII, application under—Principle applic- : 
able; See Public duties, enforcement of - - : * 354 
Statute, construction of—New laws dd rights Retrospective effect ; 
See Possession, shit for ee shy ae e) 0416 
Statute, how interpreted; See TE suit for ..  - m "T 316 
Statute, when retrospective in operatian; See Possession, suit for es > + 5316 


Steamer Company—Position "and liability of-—-Goods. damaged in - transit— 

Special contract—Carriers Act (IIT of £865), Secs 6, 7, 9—Burden of proof. 

A steamer company unlike a Railway company, is, so far as the carriage of goods 
is concerned, subject to the provisions of section 6 of the Carriers Act, in the position 
of aninsurer. ` . - 

Under the Carriers Acta prima facie case of | care and caution is to 
be made out by the Company. . 

Where by a special contract between the Steamer. Company and consig- 
nor of goods, the Company was exempted from liability for any “-loss or damage of 
whatever nature or kind soever" except arising from negligence or criminal act of 
‘its servants or agents : 

Held, that the builen of proving the exception to the liability was on the 
company. The India General Navigation and Railway Com- 


pany v. Bhagwan Chandra Pal °’ e. 639 
Steamer company, position and liability of—Carriage of goods—Carriers -  - 
Act, Sec. 6; See Steamer Company” -... m T e. + 639 
Steamer Caunas what to OE of PTE E Act; See : 
Steamer Company i ue zh ns T we 639 
Step in aid of Ecole ee: holder, iat to prove ; See Decree, exe- $ 
cution of isi ID wed s TT 422 
Step in aid of execution — Nazir's fee , payment of, for issue of sale procla- 
mation; See Decree, execution of - sid 422 


Step-mother, a minor at the time of panitestion: “tor Joabaianshiy, but 
a'tained majority at the time of trial, if can be appointed ala of 


step-son ; See Guardianship m 2 T 405 
Step-mother, if can be appointed guardian of ` step-son See Guardian: iu^ 
ship . tos 5 7 4085 


Step-mother, if heli of her pow sn Mit eben School of "Hindi Law ; is 
See Guardianship T rss 405 


Stridhan—Bengal School of Hindu RM See Prostitute m Uo 438 


Sucoession—Mahomedan Law—Custom i Ute PEIMTE Nerth- Western Pre- 
vinces and Assam Civil Courts Act, Sec. 37. us 
Where the High Court at Allahabad affirming the Subordinate Judge ruled that 

the parties to a suit, who were Mubammadans, were not by virtue of section 37 of 

Act XII of 1887 entitled to give evidence with respect to an issue relating toa y 

custom of succession at variance;with the-Muhammadan Law: 

Held, that the suit should be remanded to enable. the parties to file piane E 

with respect to the issue in question. Muhammad Ismail Khan v- 

Lala Sheomukh Rai, Muhammad Ismail Khan v. Mpsammat 

Imtiar-unnisa e 7143 


[ ] - 


`F 
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. . Pi ` 
Buccession—Undegraded blood-relation, if succeeds to RE women’s 
property ; Ses Homestead land T" eom 459 
x, Succession to prostitute's stridhan property Bengal Seno: See Prosti- 
` tute ove 438 


Succession Act,  Seós. 84, sq ibevise to eldest son and to his neta sae 
children according to the law of inheritance—WIII executed before 1865 ; ; 
See Will Vis ves, - 555 
Succession Certificata Act, Sec. eee ore of maintenance — 
‘Survivorship—Sum accruing due before the death of one of the. Eee 
See Ekrarnama ens -— , us 2» . 87 
Suit, abatement of— Suit for removal of first etal from committee and 
second defendant from office of superintendent—Death of first defendant ; - 
See Religious Endowments Act, Secs 3, 4, 14 wee in 183 
Suit, maintainability of—Agent contracting with third person—Agency, 
termination of, pending suit for damages for breach of contract—Decree 
for damages in favour of agent, principal no party—Principal’s suit for 
declaration as tohis interest in decree ; See Principal and agent - 636 
Suit, maintainability of—Chota Nagpur Tenancy Act (VI of 1908 B. C.), Sees. 
81, 91—Court’s power.to ascertain matter before filing of written statement— 
Civil Court's jurisdiction, when ousted—Commission of waste or damage—Relief - 
Before clause (a) of the first sub-section of section gt of the Chota Nagpur Tenancy 
Act can beapplied, the Court must ascertain what matters are in issue between the 
parties. > . à 
The Court may sometimes be in a position to ascertain the. matter in question 
. in the suit, before the issues have been framed, and even before the written stateinents 
A have been filed; though, ordinarily, this can be done oap after the pleadings have 
been filed. 
Clause (B) of the first sub-section .of section gt of the Chota Nagpur ond 
Act, does not refer to à suit where the question of the status of the teuan arises only l 
incidentally for consideration. ' i TM 
Difference between clauses (a) and (4) pointed out. 
Section 81, clause (#) of the Chota Nagpur Tenancy Act does not include coal 
contained in a mine which has not yet been opened. i 
Every presumption shall be made in favour of the jurisdiction of a civil Court, , 
and that it shall not be taken away except by express words or by necessary TES 
tion, , 
4 Section gt of the Chota Nagpur Tenancy Act, where it is applicable, merely pro» 
vides that the civil Court shall not entertain a suit of a particular description. That 
—- does not mean that the suit, if instituted, shall be dismissed. The proper course to 
follow in such a contingency, is to adjourn the trial of the suit till the final publication 
of the record of rights. : 
Under the proviso to the first sub-section to section 91 of the Chota 
Nagpur Tenancy Act, the plaintiff is entitled merely to prohibit the continuance 
of waste or damage; he cannot demand a prohibition of the commission of 
the waste or damage. Under that proviso, no relief can be granted either by the 
‘appointment ‘of a Receiver or by the grant of a temporary injunction. Ram | 


4 


Narain Singh v. Lachmi Narain Deo one 2389 
Suit against Secretary of State, maintainability —Illegal apportionment, reali- 
sation of ; See Costs of additional Police. Force .. m 3 2.6 
Buit for eden pdn based on mortgage, if maintainable —Subsequent spare. : 
‘ment qualifying right to redum; See Mortgage — et ae 9 
Buit not entertainable,. -meaning at See Suit, iairibainsbility of gus 239 


Bue fo recover money—BMoney said fo remove attachment—Involuntary payment, 
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Buit—(Conid.) 


, Contract. Act, Secs. 72, 15, 69, 70—'Coercion! — Remedy. against arong-doer—Cigil, 

Procedure Code (1882), secs. 278 to 283— Cause of action. 

A payment made . under the-force of execution proceedings: is a payment made ; 
under compulsion and can be recovered back. l 

The defendant, who had obtained a decree against a third person attached certain 
property and took possession of it; the plaintiff, the sole proprietor of the property, 
paid into Court under protest the sum claimed, freed his property from attachment 
and brought the action claiming return of the money with damages: 

: Held, that such payment was involuntary, that an action lies agai nst the defendant 
to recover back the money: 

Held also, that the word ‘‘ coercion” in section 72 of the Indian Contract Áct is 
used in its. general and ordinary sense as an English word and its meaning is not 
controlled by the definition of “ coercian " in section 15, which definition is expressly 
inserted for the special object of applying to section 14, f.e. to define what is the 
criterion whether an agreement was made by consent extorted by coercion and does 
not control the interpretation of “coercion” when the word is used in other . 
surroundings : l 

Heid finally, that sections 69 and 70 of the Indian Contract Act do not refer in any 
way to plaintiff's remedies against the defendant wrong-doer and are therfore wholly 
irrelevant to the question whether the plaint discloses a cause of action. 

The defendants also contended that the Civil Procedure Code (Act XIV of 1882) 
required the plaintiff to proceed under the group of sections commencing with sec- 
tion 278 and that that was his only remedy: 

Held, that the procedure referred to was merely permissive, but the fagt that 
such a procedure was open to the plaintiff if he chose to adopt it interfered in 
no way with his right to take any other lawful alternative. Kanhaya 

Lal o, The National Bank of India... et e 478. 
Suitor, if he has vested right in procedure ; See Pessession, suit for ^ ede 316 
Temporary injunction—Civil Procedure Code (1908). O. 39 R. a—Specific^ 

performance, suit for— Purchaser pendente lite; See Injunction, tem- 


porary E y ae "uv 49) 
Tenancy, Agreement of— Presumption—-Contract ; See Lease ... s 167 
Tenancy, creation of—Consent of both sides, if necessary ; See id 

how created Tr iss 431 
Tenancy, kow v Ó T EHIHCy “Act, Sec. 1 poe by tres— 

passer. 


Tenancy in this country is created not only by contract bùt also by occupation 
in the case ef agricultural lands. The embodiment of this principle of law in sec- 
tion 157 of the Bengal Tenancy Act does not, however, mean that every case where 
tenancy is created by mere occupation must come under that section and that all other 
legal remedies are shut off from the landlord. 

A person who is settled on a certain landas a raiyat and tenant by a trespasser 
does thereby become a raiyat by some kind, and, therefore, when the zemindari is trans- 
ferred by operation of law, from one zemindar to another he remains a raiyat on the 
land; and if he is recorded by the settlement authorities in the record-of-rights as a 
raya on the land, the zemindar is entitled to treat him as a ralyat and is entitled to ask 
the revenue Court to settle a fair rent with him. 

Therule that in order that the -relationship of landlord and tenant may be 

established between parties, the -consent of both sides is essential may be . 

the Em in England, butitis not the law inthis country. Kali Pra- 

gana Dan v, Bhagaban Mali | 0o 43t S 
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Tenant, dispossession of, from Ei demised— Whole rent suspended; See 

Rent, suspension of T . 80 
Tenant, disqualified PS how to abi A E framing of; See 

Rent, suit for =... ÓOI 
Tenant, status of, detonation of , if cuero E ag k eet 

of increased rent; See Penalty si 590 


Tenant, status of question as to, arising incidentally Chow nee 
Tenancy Act, Sec. gr, Sub Sec. (1) cl tb) ; See Suit, maintainability of  ... 239 
T'estator's power of authorising alienation of life estate; See Will— 


Construction... 630 
‘Thing done '—General Chances Ae ( 1868), OMM E MA NE 
of mortgage; See Limitation T vee 488 
Time, enlargement of-—Mortgage hice Annet ‘Sie T S bs 120 
Time, extension of—Time for WEE passed—Court's; duty See 
Discretion en is T 596 
Transaction, harsh and aa S Mortgage 25 spo 221 
Transfer, validity of, who can qusstion= Non Hana enable occupancy 
holding, transfer of ; See Occupancy holding, transfer of i s 173 


Transfor of Property Act, Sec. s2—Lispendens—Lessee in 
mortgagor pending mortgage suit, if can resist claim for possession by the 
mortgagee auction-purchaser; See Ejectment ds 384 


Transfer of property Act, 5Sec.63 (a)—Mortgage oie before 
1882—Further charges, creation of, subsequent to 1882— Security, diminu- 


tion of Compensation, claim for; See Evidence, admissibility of e 312 
Transfer of Property Act, Bee: 65 (a)—Security, diminution eten: 
pensation, claim for; See Evidence, admissibility of en e 312 


Transfer of Property Act, Sec. 99—Security bond, execution of, by 
order of appellate Court—Attachment—Sale, if can be carried In execution 


proceedings; See Execution proceedings, maintainability of — ... TT 267 
Transfer of Property Act, Sec. 107—-Unregistered agreement for lease for more 
than one year by person in possession, if a valid lease ; See Lease ase 167 
Transfer of Property Act, Sec. 110—‘Agreement to the E i 
if to be express ; See Lease . ks 167 
Transfer of Property Act, Sec 140, aub ay eases of actionable claim 
by way of security ; See Actionable claim i 162 
Trespasser, settlement by— Entry in cordal as aiya adelen of fair 
rent ; See Tenancy, how created is ID eis 431 


Trust,—Pariy—Civil Procedure Code (X 1882), See. 437, nent of— Trust, deed 
—No property vesting in trustee—Deed obtained by fraud, if tc be avoided— 
Breach of trust—Estoppel., 

Section 437 of the Code of Civil Procedure is an enabling provision. It entitles 
the trustees to represent the beneficiaries and it states that odinarily it shall not be 
necessary to make them parties to the suit, though the Court may, for special reasons, 
order them or any of them to be joined as parties. 

A deed under which no interest in properly is vested in the trustee, is not.a deed 
of trust, though described as such in the deed. l 

A deed liable to be challenged on the ground that it was obtained from the donor 
by fraud, undue influence and coercion, is operative till avoided within the period 
prescribed by Article 91 of the first schedule of the Limitation Act. 

It is not necessary for a party to a deed to have it formally set aside, if from its 
inception it is void and of no effect, or if subsequently its effect has been spent and 
it does not in any way affect the interest of the plaintiff. i 

e 
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Trast—(Conéd i} 


A trustee of an endowment may commit a breach of trust and still may be estopped - 
as against a bona ficld transferee for value without notice of the breach of trust, although : 


the beneficiaries may not be estopped by the improper conduct of the trustee. Sidhu 
Sahu v. Gopi Charan Dass - 233 
Trugt, breach MR NC DE for value and without notice ; See 


Trust aot ae zee »25 "T 233 
Trust, devolution of—No express trust deed : See T er property e 18g 
Trust deed—No interest in property vesting in trustee ; See Trust e 0 233: 


1 


Trust property—Devolution —Deed of endowment, no provision in Court's - 
power to appoint shebait—Shebcit, appointment of, by majority of founder's diii Mm : 


ceiver, appointment of, if valid 


The devolution of trust upon the death or default of each trustee, ino ds . 


upon the terms on which it was created, or on the usage of the particular institution 
where no express deed exists. . 
When the worship of an idol is founded, the office of sedbai# is vested in the hers 


of the founders in default of evidence to show that he has disposed it of other- : 


wise. ^ 

Where a shebait appointed by the founder fails to nominatea successor in accord- 
ance with the condition or usage of the endowment, the management reverts to the 
representatives of the founder, even though the endowment has assumed a public 
character. à 

Where the founder ofan endowment omitted" to Gisele for the devolution of 
the office of a shebai?, an appointment by the majority of the representatives of the 


founder isnot valid, in the absence ofa provision in the deed of endowment to- - 


* 
» 


that effect. ` 


The power of a Court to appoint a new trustee is very aie: it exists and will be 


exercised whenever there is a failure of suitable person to HRS the trust either 
from original orsupervenient disability to act. Trust will not be allowed to fail for 
want of a trustee. 

The appointment of a fit and proper personto be a new istes is, however not a 
matter of arbitrary discretion of the Court. The appointment must be made subject 
to well-known-and defined rules, viz., firsH P the C ourt will have regard to the wishes 
of the person by whom the trust has been created, if expressed in the instrument 
creating the trust or clearly to be collected therefrom ; secondly, that the Court will not 
appoint a trustee with a view to tne interest of some of the persons beneficially inter- 
ested under the trust, in opposition either to the wishes of the founders or to the in- 


terest of the other cestue qus trust ; and, thirdly, that the Court in appointing a trustee : 


will have regard to the question, whether the appointment will promote or impede 
the execution of trust, for the very purpose of the appointment is that the trust mes be 
better carried into execution. 

Where the deed of appointment makes it clear that the founder had two iuge: in 
view viz, firstly, that there should be only one sAebait and, secondly, that the 
shebait should belong to the family which had founded the endowment, the Court, 
in appginting the next shedai#, will select the most suitable person amongst the 
members of the family, | 

A Court has no authority to place an endowed property permanently in the 
hands of a Receiver. f in its opinion, the plaintiff was not validly appoint- 
ed shebait, the proper course to follow was either to dismiss the suit or if 
the parties so desired, to appoint a shebait and ‘place the properties in his . 
hands. This latter order could be properly made only after amendment of © > 


the pldint’ Raj Krishna Day v. Bepin Behary Dey a et 18g 2 
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Trustee, new—Court's power to appoint— Trustee, failure of; See - Trust 
‘ property - T i m nes ae . ,I89 
í Trastóè new, ` appointment of—Court’s power, nature of; See Trust ' 
property i 189 


"Under Paint “Tinie Bead Tenan Act, Sch. "n Art. joer 
Bengal and Assam Tenancy (Amendment) Act (1908), Sec. 61 cl. (3)— 
Cause of action arising before the passing of amending Act-—Suit, insti- 


tution of, after the passing of amending Act; See Possession, suit for iu 316 
Under-raiyat's interest, if passes—Auction-purchase, what passes 

at—Bengal Tenancy Act, Sec. 163, order under; See  Estoppel m 652 
Undue infiuence—Contract Act, Sec. 16 cl. (1)—Defence, what to prove ; 

See Mortgage — ... er 221 


Unregistered document affectiag rents d idis al mortgaged Sfopeity, 
admissibility of—Registered i M ee Act, Sec. 49; See 


‘Evidence, admissibility of 5 312 
Urgent need of B enden if in position t to dnde the will at 

borrower; See Mortgage — ... T 22 
Usages, BRR modifying ordinary aw of succession, diaa ob. 

See Alienation ... : T 38 
Value, misrepresentation ét-Sale E E Procedure Code 

(1882) Secs. 287, 311— Material irregularity ; See Execution sale e893 
21 and 22 Vict. C. 106, Sec-65_... ts ud wee "dod 
24and 25 Vict. C. 67,Sec.22 .. m via e 194 
24 and 25 Vict. C. 104, Cl.15 isi T A" .. 206 
24 and 25 Vict. C. 104, Secs. 14, 15 a in a 
24 and 25 Vict. C, 105, Secs. 15,15 ° 0 .. . - 245 


Wakf—Graveyard—User—Entry i in record Y Rights Punjab Land Ness Act 
(XVII of 1867), Sec. 44. ~ 

~ Ina suit for a declaration that a certain tract of. unculturahle or A E land’ 

being a graveyard was inalienable as wakf, there was no evidence to show how or 

when it was originally set apart for the purpose of a burial ground. But that a body 

of a certain Mohammadan saint, who lived inthe :2th century, was buried in a shrine 

within the area in suit and for hundreds of years the land about the saiat's tomb had 

been used as a burial ground; that the predecessor in title of the defendant took part 

in giving effect to a resolution passed in 1858*by a representative public meeting of 

Mohammadans, that the land in- dispute, which was an old burial ground, should be 

kept open for the whole Mohammadan community; that in the Record of Rights of: 

the last settlemeut it was entered as''inthe possession of the Mobammadans,” and 

was described as Kabristan or Ghair-mumkin Kabristan, that is “ graveyard or un- 

culturable land forming portion of a graveyard and in the oe column the 

name of the representative of the defendant was entered as “ owner ' ^ 
Held, affirming the Chief Court, that the representative in title of the din 

dant was ‘properly entere as owner, being trustee and custodian of the 

shrine of the said saint and being or claiming to be the recognised head 

of the Mohammadan community in Multan, thattheland in suit formed 

part of agraveyard set apart far the Musulman community, that by user, 

if not by dedication it was wakf; and that by virtue of section 44 of the 

Punjab Land Revenue Act, the said entry in the Record of Rights was 


conclusive on the point. The Court of wards v. Ilahi Baksh .. 360: 
Wakf, if can be created by user ; See Wak - e 8360 
"Ward of Court, estate of, available to whom ; See Rent, suit for... s 601 


Ward of Court, if = evade payment of debts ; See Rent, suit for e) 0 601 
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Cates right to discharge —F Iow through defined chaunel, if necessary ; | Seg i 
_- Easement e el n.  . 368 
Wazib-ul-arz—Evidence of TR See Second pues a ES: 
: ‘Wazib- -ul-arz—-Proprietary right—Chaukidari Act Town Agricultural 

village; See Second appeal dá I 
Widows and daughter given power to gift away at gillzeAGsalute in- 

terest, creation of; See Will—Construction 5 630 
Widows and daughter given power to gift away at will—Gift over in. 

favour of daughter, when takes effect ; See Will—Construction , ..  — 630 


Will—Construction—Devise to “eldest son and to his lawful male children accord- 
~ ing to the law of inheritance "—Indian Succession Act, Secs.. 84 and 331— 
Mortgage by testator—Subsequent mortgages by tenant for — life—Ejectment, 

suit for—Eguity, l 

In 1863 one Thomas Skinner mortgaged inter alia the villages in suit which 
were his. property. The mortgage provided that the mortgagees should be put in 
possession if principle and interest were not paid in accordance with its terms. On 
the 22nd October 1864, the mortgagor executed a will, which provided that the 
mortgaged villages which were his private zemindari with additions thereto “may, at 
my demise, descend to my eldest son, Thomas Brown Skinner, and to his lawful male 
children according to the law of inheritance. In the event of my eldest son, Thomas 
Brown Skinner, dying without lawful male children, the above méntioned private 
zemindari, &c., shall descend to my next ‘male year, aad should all my sons die with- 
out lawful male children, the zemindari, &c. i shall descend to my female children, or, 
in the event of their death, to the female children born i in wedlock of my sons in suc- 
cession.’ 

After the death of the testator in November 186], Thomas Brown Skinner dealt 
with the property as the absolute owner, 

There was due on the said mortgage a certain sum of money and the mortgagees 
were placed in possession by him. He also himself borrowed further sums from the 
mortgagees and granted mortgages over the properties therefor. Subsequently the 
mortgagees purchased at a sale, in execution of decrees obtained against the son, the 
rights under the mortgages of both father and son. After the death of Thomas Brown 
Skinner without leaving any lawful male children, the appellant, the second son of the 
testator, sued the mortgagees, their successors for ejectment : ` . 

~ Held, that.in ascertaining the nature of the estate taken by Thomas Brown Skinner 
dnder the will, the clauses of destination therein must. be read in their entirety | and 
together; that the construction of the will was not governed by the Indian Süccecson 
Act or by English law; but thaj the will must be. construed ur to “ justice, 
equity and good conscience.’ 

„Held also, that under the will the testator's sons took only estates for life and 
consequently the mortgages granted by Thomas Brown Skinner in respect 
of the debts incurred by him could not affect the property devised by the: 
testator beyond Thomas Brown Skinner's life;.aad that the respondents, in NECS 
so far as they represented the rights proceeding from Thomas Brown Skin- . 
ner and the succession thereto, had no title to resist the appellant's claim, . 
but, that the áppellant as the next.male heir. was not entitled to eject the- 
repondents without first satisfying the rights under the mortgage granted . 
by his father in- 1963; Richard- Ross Skinner v. Kunwar.- - 

i $ Naunihal Singh -+ - 555, 
Wb signum ind pe -given power to- gift aud ovni 
iind : _ tf valid. : 
7 A testator, when he creates a life estate in favour of a grantee, may danak a A 
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Will—(Contd.) 
him to effect an alienation, to hold good during the continuance of such 
estate. When the testator authorised his widows and daughter ta make 
a gitt according to thelr wishes, an absolute interest in favour of the widows 
and daughter was created. The gift over in favour of the daughter could 
take effect only in the event of the death of the widows during the life- 
time of the testator. Miohendra Lal Nandy v. Rakhal Das 
Bishaji  .. 
Will exeouted by a European before 1865—Construction—Indian Suc. 
cession Act, applicability of—]ustice, equity and good conscience; See 
Will bes " 
Witness, attendance E issue of after date fixed ior dipoi 
Magistrate, if bound to enforce attendance of witnesses by issue of 
warrant and further processes; See Criminal Procedure Code, Sec 145 «e 
Written instrument, exclusion of—Written Peis if and for what 


purpose can be looked at; See Debt a A m 
Written statement by a party, effect ot —Uanecenary party; See 
Resjudicata TT eee es 2 ae eee 


Wrongful. dismissal—Damages, suit for, € Gas of State, if 
maintainable; See Public servant, dismissal of  ... ue 
Written instrument—Express and unambiguons ae NET or 
varying—Preliminary negotiations or previous conversations— Evidence 


Act, Sec. 92; See Evidence, admissibility of bee ace 
Zemindar, if affected by transfer of lands to which he was nota bu. ; See 
Second appeal um vai P jan ove 
oo Tie 
13 


ERRATA. 


Page 221 line 18. For “has do" Read “has to do". 

Page 238 line 42. For "ito" Read “into.” 

Page 285 line 3. For “which that there" Read “which there.” 
Page 64n line 11. For "Indsipensable" Read "Indispensable." 


721 


358 


619 
399 
93 


75 


312 


~ THE 
CALCUTTA LAW JOURNAL. 


SHORT NOTES OF CASES, 
-— ARTICLES & OTHER MATTERS, 


Vor. XVII. 


1913. 


CALCUTTA : 


T CALCUTTA LAW JOURNAL OFFICE, 
7, OLD POST OFFICE STREET. 


| All Rights Reserved, 


] 
i + 


Mí 


TABLE OF CASES IN THE SHORT NOTES. 





FULL BENCH REFERENCE. 


Manmatha Nath Mitter v. Rai Kishori Mahanti ss P ‘a gon 
ARTICLES, 

Advocates i in Hindu India T T See 59r 

European Systems of State Indemnity for Errors of Criminal Justice 23H, 3131, 39n 

Problem of Causation of Criminality, The Pss ees e. 7, 1608 

Resjudicata in Execution Cases sis saa z si 55% 

Should Criminology Be Taught in the Law School  ... sins d In 
REVIEW. 

Reviews oe e 227, 28n, 29n, 307, 477, 48n, 497, 54n, 637, Gn, 69n 


CASES AND COMMENTS. 


Barham v. Huntingfield (1913) 2 K. B. 193 ie m ET 68n 
Beni Ram v. Man Singh (1911) I. L. R. 34 All. 4 M iis e 20n 
Chuni Lal v. Sita Ram (1911) I. L. R. 34 All. 8 m S 2078 
Dossabhai Bejanj e. The Special Officer, Salsette Building Sites (1912) 

I. L. R, 36 Bom. 599 ‘i ees oe T Ys 501 
Jiwan Ram v. Tondi Singh (191 1) I. L. R. 34 All. 13 i 20K 
Kumeda Bewa v. Prasanna Kumar Roy (1912) I. L. R. 40 Calc. 45 e -52n 
Lloyd v. Grace Smith & Co., (1912) A. C. 716 H. L. (E) 1912. ... d 135 
Malkappa v. Mudkappa Gora) E. L. R. 37 Bom. B4 ... S 68x 
Parthasarathy Naicken v. Lakshmana Naicker (1911) I. L. R. 35 ! Mad. 231 on 2n 
Pestonji Jehangir Modi, In the matter of (1911) I. L. R. 30 Bom. 76 s 53m 
Pochai Metch v. Emperor (1912) I, L. R. 40 Cale. 239 ies ae 66n 
Rangam Lal v. Jhandu (1911) I. L. R. 34 All. 32 as T 2141 
Rodricks v. Secretary of State for India in Council (1912) I. L. R.. 40 Calc. 308. 67a 
Shashi Bhushan v. Rajendra Nath (1912) I. L. R. 40 Cale. 82. ... m Sin 
Vismadev v, Sita Nath (1912) I. L. R. 40 Calc. 259 en ick 652 
Visweswara Sarma v. Nair (1911) I. L. R. 35 Mad. 567 s ca IIn 
Walford v. Walford (1912) A. C. 658 H. L. (E) 1912 a ‘us I4R 





INDEX TO SHORT NOTES. 





"VOL XVII. 


Covenant, if can be enforced by third party—Stipulation in kabuliat to 

respect the rights of third party ees eec e T yon 
Suit in ejectment—Stipulation by plaintif in kabuliat to Government to 

respect the rights of defendant—Defendant no party to kabuliat—-Covenant 

if can be enforced by third party e ES oes m 76x 


The Calcutta Law Journal. 


Vou. xvii. ! OALOUTTA, JANUARY, 1, 1913. No, 1. 


j 


SHOULD CRIMINOLOGY BE TAUGHT IN THE 
LAW SCHOOL ? * 

Criminal law is everywhere taught. In some places more 
time is devoted to it, in other places, less. But it is assumed as 
an axiom that criminal law is one of the legitimate and important 
departments of law. In other words, we teach our students what 
acts are crimes, and what defences there may be to acts apparently 
criminal, We teach how to prosecute and to defend prisoners. 
We teach our pupils how to damn people to dungeons or how to 
save them from prison after they have committed a wrong. We 
direct our eflorts, in short, to the intermediate step from freedom 
to bondage. We give the bane, but not the antidote. We do 
not once look back into the abysm of the prisoner's past, we do 
not once look forward into the bright future that may be opening 
to redeem him. We train our most powerful guns upon the one 
act for which the defendant comes to the bar to answer. We 
lay the intended victim upon that part of the Procrustean bed 
of our law into which his act falls. We strive, on the other 
hand, to prevent the prosecution from putting the defendant 
on the bed at all, and we vigorously bestir ourselves to set him 
once more at large in society to renew, may be, his anti-social 
acts. There is, therefore, on each side a constant fierce tugging 
which does honour to neither the one nor the other. The lens 
is focussed upon the one point in the defendant’s life that should 
be considered merely the climatic point. We should not, to be 
sure, lose sight of thesact decreed by society to be against its 
interest, but we should not concentrate upon it to the exclusion 
of all else, and neglect the illuminating rays that would be cast 
upon it by its past. Who startles at the destruction of a soul ? 
Who even glimpses at what it was, by what steps it has become 
what it is, and how it may ba brought back to life, youth and 
vigour? Our teaching begins P the wrong place and stops at the 
wrong place. It begins in the middle and ends at the same spot. 

Does the criminal act stand alone. Assuredly it does not, 
Can the prosecutor understand his business if he does not know 
the criminal? The study of crimes, as they are taught in the law 
schools, and of the punishments for them certainly does not give 


*? Journal of Criminology, Vol, IL, 825, 
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the students in our law schools any insight into the criminal. 
And itis just upon this coin of vantage that ‘the .science of 
criminology has. settled itself. Individualization | The criminal 
himself is to be studied, analyzed, turned about, and synthesized; 
and the treatment of him is to fit Azmand no abstract being 
conjured. up by imagination: As Berri long.ago said: `" The 
criminal is no algebraic formula. -He is a definite quantity, 
‘measurable and determinable if we would but'take the trouble 
-to‘make his acquaintance." . If a typhoid patient is brought to the 
‘wards of;a hospital do the ‘doctors treat bim for diphtheria? 
Surely, if physicians did- that who would not scoff at the 
“science ” that permitted such vagaries, Yet that, in principle, 
JS just what we now do-intlie case of criminals. It is no longer 
‘an’ airy supposition that criminals ‘are sick men, and sick 
‘women. The fact that their disease does not conform to our 
established notions concerning what are diseases and what are not 
'does: not, indeed, make their disease the less insistent arid the 
‘less “needful of our care. They are,—at any rate,—abnoórmál. 
"So date geniuses?’ Yes, but geniuses are abnormal persotis 
‘who contribute to the welfare of the race, aud criminals are 
‘abnorthal individuals whose efforts are directed to the destruction 
of thé race. Ido not mean that this is an absolute philosophic 
view of all “ criminal" acts. I mean that society has a code 
which. it says will lead to' goodness, to beauty, and to truth. Any 
‘one who infringes it must suffer the displeasure of the group. 


Now, our line of view in teaching criminal law is askew. We 
‘treat criminals as nornial beings endowed with tlie same feelings, 
the same ideas, the same passions as normal persons. This is just 
where we make our fatal mistake. At the trial of a man our 
‘lawyers, our J udges and our Juries misinterpet him. They 
cannot understand the crime, because they do not understand the 
doer of the crime. Can you know the ray if you have not studied 
the sun? True, you’ may, under certain conditions, reason from 
the effect to the cause. But this is possible oply when in a similar 
‘case you have argued from the cause to the effect. You must 
‘be acquainted with the cause of an effect before you may correctly 
‘argue back to the cause from the effect which alone at any 
moment presents itself to you. In the case of the criminal 
‘we have never gone to the source. We do not know it, we 
"Cáitiot tell. ‘anything about it. .It is a bourne. unknown .to the 
traveller i in oür jurisprudence. How, then, can you expect accurate 
inferences to be drawn concerning the criminal, when the given 
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premise is the crime. If we think.we can tell who and what the 
criminal is by runuing back to him with his act as our burden we 
mistake. We must dig deep into the fertile soil of the man to 
understand the product of that man, l 7 
The;study of criminology would be better for lawyers, for 
criminals and for society. Now our district attorneys. prosecute 
blindly and our defenders defend darkliug. I refer only in passing 
to the fact that the training, alone, in criminology would be highly 
advantageous: to the intellectual and the emotional nature- of the 
student. Criminology is a dependent science. It builds upon the 
foundations of several other sciences. These are, tospeak only of 
‘a few, psychology, normal and pathological, social science, 
economics, biology, anthropology and ethnology. The wide 
prospect’ the study of these subjects would give would lead to 
full and more rounded lawyers and mez than we now are blessed 
with ‘having. - The superficiality and the narrowness of the 
present day lawyer are two of the chief signs of our low estate. 
“ The exigencies of modern life demand specialization, and so 
only a few cau go in for criminology as a life pursuit." Well, 
admitting that this be true, who would not be a better specialist 
and oertainly a better member of society if he looked upon the 
world with clearer, more embracing eyes, and who of those who 
do prosecute and defend criminals would not do his duty better? 
‘But let us be more practical. Let us follow the lawyer into 
the court room. Let us watch him in action. Do you see-him 
bungling over and over again? What is that stupid question 
he is now asking? What that honest but mistaken inference 
he is now drawing? Would the defendant have been set free 
if the prosecutor had known something about thé criminal and 
his ways? Would the prisoner have been convicted if the 
defender had been knowing in the science of criminology ? The 
science bas not yet risen to the stature of an exact science, 
but. certain facts of value- are known. It teaches us that in a 
vast majority of cases the criminalis lacking in foresight. and 
in prudence. Sométhing perfect obvious was done, or left 
undone which an ordinary person would not have done, or 
would not have omitted to do. -A knowledge of normal human 
nature niay help somewhat. A man may shout the words 
of the divine, Daniel in his speech to the Jury in the Captain 
White case: “Murder will out." But this would under present 
conditions be simply an- unmeaning phrase because absolutely 
uncomprehended by the speaker, and by the audience.the . Jury; 
e 
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It will however, become living and burning in the mouth of 
one who can cite instances and give with authority the 
conclusions of science. 

Again, a crime has electrified the nation. The perpetrator 
is unknown. From the midst of the uproar and the obscurity 
out jumps a man who presents himself to the police and says 
he is the criminal. He makes a confession. This confession 
needs only to be corroborated. One man is brought forward, 
during the trial, who testifies that on the night of the murder 
he saw the defendant kill the deceased and then hasten into a 
taxi-cab. The defendant is convicted. He has enjoyed his noto- 
riety, and though an innocent man, he goes to his death in all 
the pomp and circumstance of glory. The lawyer of to-day, 
unlearned in the psychology of the criminal, would swallow that 
confession whole. Give the lawyer on the threshold of his 
career a knowledge of the psychology of the anti-social man, 
and he will go forth well-armed, conquering and to conquer. 

The study of criminology will interest lawyers in social and 
economic conditions. All hands are now agreed that however 
it may be concerning organic states at birth which are supposed 
to stamp the criminal, environment has a tremendously power- 
ful effect either to draw out of the individual what was lying 
in him latent and inactive, or to put there what never had 
existed. Lawyers in America, as a rule, do not concern them- 
sélVés about sociology and economics unless it be to study the 
effect trusts have upon prices! The condition of the masses is 
to them a region unknown and almost unknowable. They 
consider law a thing apart. To them there is no connection 
between the law and the origin of it. Why bother about its 
source? The causes of crime they do not investigate. Nor do 
they bother about what becomes of the criminal after he has 
beeu convicted. They direct their efforts to the punishment 
of the criminal, or to the setting of him at large. Give your 
budding lawyers a glimmering of the fecund field, and society 
wil benefit by it. Our point of view will be changed. Our 
eyes will rest not upon the criminal act so much, as upon the 
reasons for its birth. Prevention of crime will be our goal. 

Ah! but this is an argument for the study, by the legislator, 
of criminology. The argument does, in truth, touch the 
legislator, but it applies with force to the lawyer, too, not only as 
lawyer, but as member of a profession that has always had a 
powerful influence upon legislation. Legislation is written 
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law, e Lawyers livein its atmosphere. If it is wholesome, they 
flourish, if it is noxious they sicken, wither and die, Even from 

outside the chambers of the legislature, then, the bar speaks with 
the voice of authority. But the proportion of legislators who are 
lawyers by profession is in every law-making body in America, at 
least, very large, and the influence ofthis proportion upon the 
rest of the body is out ofall measure to its numerical strength. 
Theré 1s now, in fine, no general, live and insistent recognition 
that the betterment ofsocial and economic conditions is the 
most immediate and practical way of preventing crime, The 
position and the influence of the bar, its habit of public advocacy,- 
its opportunities of contact with the popular mind—all make it 

highly desirable that it should be cognizant of what is not only 

an instrument of its profession, but a means of public bene- 

faction. 

This work cannot be left to the criminal anthropologists. 
Scientists are adopted to discover truths, not to disseminate 
them or to embody them in legislation. The lawyers will in 
great part have to depend upon the scientists for their material, 
butthey will be the great popularizers and the applyers of 
the tfuths of science. To use a phrase now common in the 
philosophy of pragmatism, they will make the ideas work. 

Our attitude toward the criminal is not healthy. And this 
attitude is in large part the result of our wrong education. 
Criminology will teach us that the criminal by the very fact of 
his criminality is anti-social, and hence abnormal. And deeper 
diving will present to our astonished gaze the truth that the 
factors conducing to this abnormality are various, There are 
congenital factors; there are environmental factors, including 
in these latter, social, economic and climatological influences, 
Now, there is a hopeful outlook from the ground of the mud 
and mire of crime. If there is that in it which disheartens 
and sickens, there is that in it also which instructs us that 
all this swampy Jand can be drained. Up, up to the sources ! 
* What !' your biologic, congential factors—can they be modified 
and varied and bettered. Evolution is against you. You cannot 
change the course of nature. Species are not formed by the 
environment, They arise spontaneously, and theyare perpe- 
tuated by the laws of heredity.” True, there is some plausi- 
bility in such an argument. But the fatal fallacy in it is the 
assumption that the criminal is a member of a different 
species. He js not, He belongs to the same species to which the 
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normal member of -mankind belongs. He has, simply certain 
tendencies, which society decrees are against its welfare. ‘ These 
tendencies are intensified by the conditions of his birth, intensified 
by the conditions of his life after birth, or stifled in the womb 
from maternal and paternal founts, choked during extra-uterine 
life from, the pure springs of environment, and. guided by it to 
goodness. 'Homiculture, eugenics is the basic science of man. 
Hirst, let us do what we can to ‘prevent the, abnormalities ; then 
if we do not succeed in all cases, let us do what we can to bring 
round .to. normal instances in which we. have failed by .our 
preventive measures. 

The ‘consequences of this new attitude would be Benoa 
to the criminal and beneficial to the community. Our prison 
system would be radically changed. The system, would no longer 
be a machine to blight lives, but an animated soul to save them, 
and to'turn them: out into the world reformed and‘purified. The 
prison should not be a dungeon, a treadmill, a school for becoming 
more expert im anti-social acts, but a moral hospital. Is not the 
lawyer interested in knowing where he sends the man he has 
prosecuted with success ? Is he not interested in knowing where 
his.client will go if he fails in his defence? . IL M 

Our treatment of juveniles would be revolutionized. Many. 
acts that are perfectly normal for childern are condemned by 
adults, Does the lawyer wish to blight the life-of-a bud that 
-will blossom, and that will in after years, be universally admired 
for its beauty and its fragrance ? 

Havelock Ellis records, writing. in 189 5, that criminology 
was officially taught at the University of Buenos Ayres. Signor 
Sarrante: advocated at the: second International Congress. of 
Criminal Anthropology held in Paris,in August, 1889, the instruc- 
tion and examination of students in criminal anthropology and 
in legal medicine. ‘Tarde urges that every student be required, 
before.completing -his course in law, to attend for six months at 
the “ Criminal Clinic ” of a prison. * Of course, the-universities 
ofthe Continent of Europe hold the subject of Criminology’ ‘in 
high esteem. Will the law schools of America longer lag behind ? 
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THE PROBLEM OF CAUSATION OP ORIMINALITY.* 


Whatever theories one may hold about the general causes 
of criminalism or whatever the measures that may be undertaken 
to combat deteriorating economic or environmental conditions, 
alcobolism, or the inheritance of defect, it must not be forgotten 
that it will always remain for the Courts to deal with the 
individual as such and, if he is convicted of crime, for other 
public officials to administer subsequent treatmeut to him as a 
human individual. It follows, then, that whatever methods of 
study will aid toward understanding what is best to be done 
for given offenders will prove to be the essence of a practical, 
applied criminology. The crux of the problem may be stated 
as not what “the criminal" in general is, but rather what has 
brought about this given individual offender’s career. To this 
concrete knowledge there is no royal road. Superficial classifica- 
tion well avail little. The causes of the failures of our present 
methods, so clearly evinced by the statistics of recidivism, 
might well be discovered by deeper studies, such as are undertaken 
by other departments of governmental affairs. The fact is that 
scientific methods so productive of betterment in other fields 
bave hardly invaded here. What value there is in more 
thorough-going studies can be shown by representative case 
histories. 

The most important classes to recognize in any criminal 
procedure arethe feebleminded, the epileptic and the insane. 
It is hardly necessary to cite actual cases in this paper. The 
numerical findings are more striking. As the result of our own 
intensive studies, we have come to agree with those who maintain 
that a large percentage of recidivists are mentally defective. 
More significant than this bare statement is the fact that the 
mental defect very frequently cannot be ascertained by a rough 
and ready Court room procedure nor by mere physical appearance. 
We find that some of these individuals have been before the, 
police dozens of times, and Courts, despite the fact of their 
recidivism, have no cognizance of their disabilities. On the 
other hand, their offences show them to be a constant and 
sometimes terrible menace to society. Of the repeated offenders 


* Journal of Criminology, Vol II, p. 849. 
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whom we have studied at lengtb, now some seven hundred and 
fifty cases, about 25 per cent. are below normal mentally. To be 
sure, not quite all of them are feebleminded of the usual 
institutional type, but yet they all have mental defect sufficient 
to impair seriously the quality of their citizenship. 

The epileptic with criminal tendencies is one of the most 
dangerous of all offenders. This at present incurable disease 
often brings with it mental and moral deterioration that leaves 
on the hands of society a most incalculable human phenomenon. 
Case after case that we know illustrates the danger of such an 
individual being at large. A sudden whim, a most inadequate 
reason, leads him to the commission of some brutal offence against 
society. And not only because his disease deteriorates his mental 
and moralfibre, but also. because he fails of success anywhere, 
in school or at work, and consequently falls in with the dregs of 
society and into the worst of habits, he stands many chances of 
becoming definitely criminal. We ourselves have been astonished 
to find that about 7 per cent. of the repeated offenders we have 
studied are certainly of the epileptic class and we have reason to 
suspect others, With regard to percentages of these and of the 
feebleminded we would at once aver that our number, is too 
small to have any great statistical value and it might be that 
proportions would vary somewbat if proper studies were 
conducted elsewhere and with greater numbers. Then it must 
be confessed that on account of there being no colony for epileptics 
in Illinois perhaps the victims of that disease are more trouble- 
some here than elsewhere. 

There are other types presenting in reconstructive 
possiblities much greater human interest. In illustration let us 
consider a fellow who was brought in the last time as a young 
desperado. The arresting policeman remarked: "I'll tell you, 
doctor, that fellow will kill some officer some day." The boy's 
knitted brows and slouchy manner made all appearances against 
him. His resistance, and his several other offences, running away 
from home and stealing, might readily be considered sufficient 
to condemn him to a short term or to the reformatory. But what 
was there back of these superficial findings? Professionally one , 
found no trouble in getting at his family and personal history. 
' Everything in the former seemed to be negative except that the 
father was a hard drinker. Other children have turned out all 
right. His developmental history was normal until he was six years 
old. Then his skull was fractured and he was long laid up on 
account of it. As he grew he developed nerweus conditions, 
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never extreme, but always present. Most marked has been his 
irritability and his capacity to suffer from slight causes of 
annoyance. Never any specially bad habits. To quote his 
mother : * He is nervous and acts so funny and gets so crazy 
and can't bear to have a sound in the house. He studies much ; 
he gets books from the library. He delivers papers in the 
morning. He is very truthful.” It appeared also that he was 
early a truant and that teachers have found fault on account 
of his irritability and bad temper. A certain amount of teasing 
in the home has been a great source of annoyance to him. 

In accord with our usual experience we found this boy most 
approachable when one undertook rational inquiry into his 
trouble. His own story was substantially that told by his family. 
He says they make him nervous and interfere with his reading. 
If there is a noise in the house he can't sleep. He feels as if he 
could not stand it at home. Ifthe cars go by when he is reading 
it hurts his head, or ifthe fire engine goes by he gets excited. 
“It will get all up in my head like that. Sure, I don't want to 
leave my mother, but I want to live in a quiet place. Perhaps if 
we could move out in the country I could live with her." 

Hig general development is distinctly poor for his age. 
There is an extensive scar from the old fracture of the skull. 
Defective vision has led to the constant overstrain of his eyes.’ 
There are several evidences of general nervousness and he has 
headaches which might be caused by his poor vision. He entered- 
with pleasure into our psychological tests and we found that he- 
had fair ability. Despite his handicaps he had got to the fifth. 
grade at 14 years. Observed in the Detention Home he: was 
found to be a great reader, in fact he could hardly be got to his 
meals when a volume of American history was in his hands. 

In short, here was a mentally normal, but backward and 
excessively nervous lad suffering from eye-strain and the results 
of an old injury, expressing his irritability at his unsuitable 
environment in such ways that it brings upon him the ban of 
the law. Can thefe be any doubt what this boy will become’ 
if he continues to be treated with no understanding of his special 
needs? I, for one, think the officer's statement quite likely 
to be true. If he is jerked about and repressed and embittered 
by mere punishment, likely enough he will kill somebody some- 
day. The welfare of society is at stake in providing this boy’ 
with proper glasses and with a quiet environment where he 
can continue to be studious and industrious without irritation. 

-~ .But without a time consuming study how could. all .this- be 
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known? The police officer would not know it, the Judge bas 
no time to ascertain it, and, in fact, without the proper rational 
. and scientific, but nevertheless sympathetic inquiry it never 
could have been found out. Certain it is that because of the 
lack of such studies just such boys are being shoved along the 
path leading to confirmed criminalism. 

Take another type—the case of a young man who has an 
exceedingly long record of delinquency. He was troublesome 
when he was ten years old. He is fond of bad associates, both 
boys and girls. Has frequently stolen and engaged in burglary. 
Dmnks and smokes excessively. Has beaten up smaller lads. 
He has been arrested time and again. We have seen him on a 
number of occasions and have had ample chances to get acquainted 
with him. In fact, he has come voluntarily to us, regarding 
himself as a difficult problem. He is a very fluent talker and 
has, what is not at all necessarily correlated with that fact, one of 
our best records in various mental tests and is proud of the fact. 
As an example of his mental interest and powers of memory, 
he gave us, the first time we saw him, a good synopsis of 
Shakespeare's Tempest. At that time, although thoroughly 
delinquent, he showed no hardened spirit, but later pn has 
become indifferent. The most notable things found in our study 
were the boy's lack of judgment, particularly as expressed in 
behaviour, and the fact that he bas a tremendously weak will. 
He has long realized that control of bimself seems well-nigh 
impossible. He has been in a number of institutions and when 
not allowed too much liberty has always done well. Physically 
his condition is splendid except for some near-sightedness, but 
he has some of the stigmata of degeneracy, which by the way, 
we do, not find in any large proportion of cases. His physiog- 
nomy is indicative of weakness. He has a small chin and 
particularly sensuous lips. 

With the aid of his very intelligent and upright father we 
learned important facts bearing upon this case which have had 
no part in Court records, and yet which fron! the standpoint of 
common sense should have had much to do with decisions. This 
boy's mother was desparately insane for years ; an older brother 
was unstable and a criminal, but never so bad as this boy and 
lately is said to have reformed. Taking all this together, with 
the fact of the early criminal start, the case becomes quite clear. 
This individual in spite of good environment has developed 
poorly on the moral side. The fact that he has known his own 
weakness and been unable to overcome them mtrks him as a 
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type. He is a victim of bad heredity. There was no chance 
for his upbuilding in the come and come again procedure of the 
of the Courts. A short term here and probation there has 
inevitably led to much recidivism and he has finally wound up 
in an adult penal institution. His father and he have had the 
family facts to give and the prognosis could have been long ago 
made with a high grade of certainty, namely, that only very 
prolonged reform school care during all the years when boys 
are usually unstable offered the only possibility of developing 
strength of purpose which might have led to a conquering of the 
hereditary taint, 

( To be continued.) 


CASES AND COMMENTS. 


Court-fees on plaint re-presented. 

The question in this case was one of Court-fees. A plaint 
was presented to the Madras City Civil Court, but was returned 
for presentation under Order 7, Rule 10, Civil Procedure Code, 
to the Presidency Small Cause Court as the proper Court. The 
stamp used for the plaint in the City Civil; Court was cancelled 
under section 30 of the Court-fees Act, and the plaint was 
re-presented to the Presidency Small Cause Court with the 
cancelled stamp and an additional stamp to make up the 
deficiency in the Court-fee required for the plaiat in that Court 
under section 75 of the Presidency Small Cause Courts Act. 


The learned Chief Judge of the Presidency Small Cause Court 


being of opinion that the cancelled stamp could not be used again 
in payment of the Court-fee chargeable on the plaint, made a 
reference to the High Court. The referenre came on for hearing 
before Krisbnaswami Ayyar and Ayling JJ, who felt inclined 
to agree with the Chief Judge, but that view being opposed 
tothe established practice of the Presidency, their Lordships 


referred the question to a Full Bench. It was held by the Full 


Bench, affirming that practice, and adopting the observation 
of the Full Bench of the Bombay High Court in Zrabhakarbhat 
v. Vishwambhar Pandit, (1884) I. L. R. 8 Bom. 363, which was 
no doubt oórzer in that case, that, in the absence of any express 
statutory provision to the contrary, the second Court to which 
the plaint was re-presented is bound to give credit for the fee 
already levied by the first Court. 
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Adverse possession against morigagor, whether 11 affects mortgagee. 


The question in this case was whether adverse possession 
against a mortgagor would also operate against the mortgagee. 
The mortgage here was a simple mortgage, under which the 
plaintiff mortgagee was not entitled to possession, and adverse 
possession had begun to run against the mortgagor after the 
execution of the mortgages. It was held, in these circumstances, 
that the mortgagee's right had net been extinguished, following 
the decision of the Calcutta High Ccurt in Atmadar Mandal v. 
Makhan Lal Day, (1906) I. L. R. 33 Calc. 1015, which was 
followed again in Venkatachala Asari wv. Subramanta Chetti, 
(1910) 8 Mad. L. J. 377. As was pointed out by Mookerjee J. 
in Nand Kumar Dobey v. Ajodhya Saku (1911), 14 C. L. J. 292, 
the question as to whether or how far the mortgagee will be 


affected by possession adverse to the mortgagor, is by no means 


free from difficulty, and is one on which there has been some 
divergence of judicial opinion. In the present case their 
Lordships of the Madras High Court make an attempt to explain 
and reconcile the several conflicting decisions, by reference 
to what they consider to be the correct principle, vrs. that the 
interest in immovable property which is affected by ‘adverse 
possession is the interest, and that interest only whtch the person 
who was entitled to immediate possession at the time the adverse 
possession began, had at that time j;—a principle which, they 
point out, can be deduced also from the language of Art. 144 
of Schedule II of the Limitation Act of 1877 itself. [See in this 
connection the definition of adverse possession” given by 
Markby J. in Bejoy Chunder Banerjee v. Kally Prosonno 
Mookerjee, (1879), I. L.R. 4 Cale. 327.] It follows, therefore, 
that if the person having the right to immediate possession 
has the entire interest in the property when the adverse 
possession begins, any subsequent transfer of that interest will not 
arrest the operation of prescription. If, onthe other hand, the 
person transfers a part of his interest while still in possession, 
the transferee will not be affected by the subsequent possession of 
a third party, unless under his transfer the transferee is entitled 
to possession of the property. In the cases considered, in which 
the mortgagee's right was held to be extinguished by adverse 
possession it will appear either that the mortagee had a right 
of entry on the mortgagor's default [as in Anundoo Moyee Dosse v. 
Dhonendro Chunder Mookerjee, (1871) 14 M. I. A. 101, Broyonath 
Koondóo Chowdhry v. Khelut Chunder Ghosh, (1871) 14 M. L A. 
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144, Ammu v. Ramakrishna Sastri, (1879) 2 Mad. 226, Skeoumber ^ I9II. 
Sahoo v. Bhowaneedeen Kulwar, 2 N.W. P. H. C. R. 223, LL R az Mad 
Prannath Roy Chowdry v. Rookea Begum and others (1859) 7 M. ^; eA "n 
I. A. 323, Ram Koomar Sein and others v. Prosunno Coomar Sein 
and others (1864) W. R. 375], or that if the mortgagee was not Parthasarathy 
: ; ; Naicken 
entitled to possession, the adverse possession had commenced s 
before the grant of the mortgage [as in Nallamuth Pillai v. Lakhsmana 
Betha Natckan, (1900) 23 Mad. 37, Ram Lal v. Masum Ali Naicker. 
Khan, (1903) 25 All. 35, Karan Singh v. Bakar Ali Khan (1883) Bosco 
5 All. 1]. This isin accordance with the principle laid down Munto, FF. 
above. 














Princtpal and Agent— Principal liable for fraud of Agent, whether E A. C. 716 
fraud is for benefit of principal or of Agent. L. (E) 


The decision of the House of Lords in this case (reversing oia 
that of the Court of Appeal) establishes the proposition that Lloyd 
a principal is liable for the fraud of his agent, whether the fraud Ue 
; l es Grace Smith 
is committed for tbe benefit of the principal or for the benefit & Co. 


of the frm. The action was one for damages and other relief 
against a firm of solicitors for the fraud of their managing clerk. 
It was fdund as a fact that the clerk had acted, in the transaction 
in question, within the scope of the duties with which he had 
been entrusted by the firm as their managing clerk, and that 
the fraud had been committed by him for his own benefit, The 
firm sought to escape liability on the authority of Baerwtck v. 
English Toint Stock Bank, L. R. 2 Ex. 259, which, it was contend- 
ed on their behalf, was an authority for the proposition that a 
principalis not answerable for the fraud of his agent, unless 





the fraud is committed for the benefit of the principal. In 
entirely negativing this contention, Lord Macnaghten, in an 
exhaustive judgment (which wasin fact the leading judgment 
in the case), pointed out, after an elaborate examination of 
Barwick's case, and of subsequent cases purporting to be based 
on that decision, that that case had been misunderstood, and 
had not in fact decided the principle for which it was cited. 
The only difference, said his Lordship, (and the other Law 
Lords all concurred with him), between the case where the 
_ principal receives the benefit of the fraud, and the case where 
he does not, is that in the latter case the principal is liable for 
the wrong done to the person defrauded by his agent acting 
within the scope of his agency ; in the former case, he is liable 
on tbat ground. and also on the ground that by taking the 
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benefit he has adopted the act of his agent : he cannot approbate: 
and reprobate. . k 


The dicta of Lord Bowen in British Mutual Banking Co. 
v. Charnwood Forest Ry. Co., 18 Q. B. D. 714, at p.718, and 
of Lord Davey in Ruben v. Great Fingall Consolidated, [1906] 
A. C. 439, at p. 445, in reference to the question under discussion 
can not be supported either on principle or authority. 


Will— Demonstrative Legacy— Date from when interest runs, 
when no time fixed for payment— Rule of construction. 


This is a case of the construction of a will, and it lays down 
two important points. The first re-affirms the rule of law laid 
down by Lord Cavins in Lord v. Lord, L. R. 2 Ch. 782 at p. 789, 
viz. that a legacy payable at a future day carries interest only 
from the time fixed for its payment, but that, where no time 
for payment is fixed, the legacy is payable at, and therefore bears 
interest from,the end of a year after the testator’s death, even though 
it be expressly made payable out of a particular fund which 1s not . 


‘got in until after a longer interval. The second lays down a 


well-known rule of construction, vts. that Courts of Justice 
must not speculate as to the intentions of the testator, but must 
be confined to applying common sense to the words which the 
testator has used in his will read as a whole. “If within that," 


said Viscount Haldane, L. C., “you can spell out an intention 


such as I have referred to, well and good. If not, you must not 
supply it by any conjectures as to what the testator would 
probably have said if his attention had been called to the point 
on which it was desirable that he should say something.” [See 
in this connection Dr. Ghosh's Mortgage, 4th Edition, pp. 145-146, 
and the judgment of Mookerjee J. in Durga Prasad v. Gosta 
Behart, 17 C. L. J. 53]. 
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` THE PROBLEM OF CAUSATION OF 
CRIMINALITY .—/(Continued). 

The third case, as representative of a class, is of special 
interest to psychologists and educators as well as to criminologists. 
The father of this boy sought us when the lad was under arrest 
in another state. Hetold us with much concern and candour 
of many transgressionis dating back only a year or so. Up to 
that time the boy had been doing very well. With the exception 
that one grandfather had led a very irregular life, we learned of 
nothing in the family history that seemed to bear on the case; 
The home was particularly good, and indeed a new homestead had 
recently been purchased in a more healthful location on 
account of this very boy. He has been a truant and stayed 
away from home at nights. He has stolen several times and his 
reaction to punishment is nil. - He has within ashort time been 
arrested ig two different states after having stolen in Chicage 
and ran away. " What in the world can be the matter with 
my boy," was the father's cry. 

I found an open-faced typical American youngster—alert, 
bright-eyed, boyish. We discovered by test that he was 
anything but mentally defective, but saw at once that he had a 
definite anti-social attitude, which seemed “most remarkable 
in a boy from a decent home. When first we talked with him 
he insisted that we were just throwing away time trying to do 
anything about his case because he had made up his mind to be 
a bad man—he did not care what was done with him. “I’m wise 
to you, all right," he said. It took a number of days and several 
interviews to win this boy over. He became interested in the 
stop watch which we use in taking reaction times and in the 
tests. lle wanted to be with us and to do them all over again. 
We found that he had great powers of imagination, that he liked 
to think about the stories of adventure he had read, and that he 
would put his head under the pillow at night and see visions of 
cow-boys riding past the house and shooting off guns. Only 
after a number of interviews, when we always felt that he was 
hiding something, did he finally reveal the foundation of the 
criminal career which he had so definitely set out upon. It 
seems that about*a year ago he had been at a neighbour’s house 
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in the absence of other members of his family. There a woman, 
who is said to have something of a grudge against them, told 
him that the person he had always supposed to be his mother 
was really-only his step-mother. Of his own reaction to this he 
told me, ^I was so sore that I got terribly red and hot. The 
next day she started again to tell me and I wouldn't go there 
any more.” It seems he thought and thought of this and said 
nothing to anyone, and the more he thought the more bitter 
he became. He could understand now why he had been asked 
todo more work than the younger children and he saw the 
reasons for all sorts of petty discriminations against him. He 
said absolutely nothing to anyone, but long since reached the 
conclusion which he tersely put to me—' My father’s a liar, and 
she’s a liar, too—they're all liars, and I don't want to go home. 
I can take care of myself and I'll be a bad man if I want to be." 


When the father came again he was astounded, but 
corroborated the entire story. The real mother was killed in an 
accident, the infant boy first being saved by her. After a time 
the father married again. He thought of the disagreements 
that are likely to arise when a step-mother is in the household 
and so he carefully destroyed all evidence of his first wife's 
existence, His present wife is a good woman and does not 
discriminate against this boy. 


Here then was a boy physically normal, mentally bright, 
of a particularly imaginative turn of mind, and possessed of a 
sensitive spirit. His confidence and trust in the world was 
utterly destroyed when he found his nearest and dearest had 
been imposing falsehood on him. He was hurt through and 
through and when the bottom of things was knocked out for him 
hesaw no reason for not raising his hand against the usages 
of society. Here was the beginning of a career, here was the 
cause for the beginning. | 


Atthe base of not a few confirmed criminal careers we 
have come to learn there are just such definite inward dissatis- 
factions and irritations of childhood and youth, and while these 
factors are covered up deeper and deeper as the .years go by, 
they lie nevertheless at the roots of many an anti-social adult 
' character. Study of these special features of the mental 
u Hintergrund " should and will, I hope, form a valuable chapter 
in the development of a better criminology. 


Without attempting to enumerate the types of causation 
in the individual, let us ask at this point to,what conclusions 
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we are led by such close practical study. In the first ;place it is 
clear there are many causes of crime, and the particular factors at 
fault are by no means always obvious. Despite all theories about 
" crime a given situation can only be efficiently met by careful 
practical study. Cases and causes can and should be put into 
generalcategories, but ever will be needed the careful, well- 
qualified diagnostician for each separate case. Parenthetically, 
I might state that I am inclined to attribute much of the 
backwarduess in the development of a science of criminology 
to the lack of really intensive attempts on il cases to 
work from the genetic standpoint. 

Secondly, we note that without such studies the most vital 
points of vantage for checking a criminal career are generally 
overlooked by ordinary police and Court methods. Our boy, 
for whom constructive measures should have been undertaken— 
the studious, irritable fellow, sufferer from an old injury, how 
should anyone know about his possibilities without hours of 
investigation and observation ? And in the instance of the other 
poor chap who was so badly born, how, under the ordinary 
processes of law even when he was in the Juvenile Court, could 
there be ‘any cognizance of the facts which should have been 
regarded as imperative factors in the adjustment of his case? The 
third boy was still more difficult to understand and yet probably 
was the more hopeful of the three had he been understandingly 
treated and followed up. The practical demand of the situation is, 
first and foremost, adequate study of the individual. 

In the next place it is certainly clear that punitive or 
reformatory measures are ordinarily put in operation with only 
the slightest prior comprehension of the actual needs of the 
given case, The averworked judge usually knows little of what 
the individual really needs in the way of discipline or treatment 
nor does he generaly know much in detail about what the 
treatment itself is which he is officially prescribing. Our general 
‘system is simply that of wholesaling punitive measures, and there 
is a singular lack of business like adjustment of ends to needs. 

Fourthly, in this practical work we have come at once across 
a most interesting fact. We find that if a young delinquent is 
approached from the rational standpoint of inquiry, in nearly 
every case he will respond, with a totally different attitude from 
that assumed toward the police or the Court, and not only he, 
but his family usually will, with the inquirer, regard himself as a 
problem to be so]ved and will often give information that , should 
not be neglected if a common sense adjustment of the case is 
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.undertaken. Many afellow with quite a career wakes-up for 
the first time to self-consciousness and self-help from the 
moment that a thoroughgoing inquiry is started by your putting 
your hand on his shoulder and. saying *old man, what can be 
wrong with you that you are getting into so much trouble? 
Let's try together to find out all about it." From the responses 
received we learn that it is extremely rare that thorough and 
rational explanations have been sought previously by any 
body—parents or officials, _ | 
' We see also that many forms of adjustment of cases may be 
indicated— that these may be either segregative, therapeutic, 
deliberately constructive, or strictly disciplinary. In all common 
sense the action taken ‘should not be swayed on the one hand 
by the existence of a. definite retributive system, nor on the 
‘other hand, by a sentimentalism which connotes coddling. 
The real gist of the matter will inevitably remain that despite 
theories and systems a most careful study of individual 
‘delinquents will be necessary in order to know what is best to do 
with them. The new Hungarian law with its intimate study 
for a week or two by several qualified persons before determina- 
tion of the measures to be pursued with the young* offender 
isasplendid start on the right road. Any objection to the 
time or cost of such study can be readily overruled by the 
provable importance of heading off a criminal career. 


The present handling of the crime situation in its general 
aspects, I am afraid, is strikingly analogous to the old-time 
practice of medicine. Before much was known about Causes, 
all that could be treated in the light of the then existing 
knowledge was the finished product of disease, for instance, 
some deformity such as humpback. The humpback, however, 
has been uncured with us for thousands of years. Rests and 
supports have been devised for him and nothing more fundamental 
undertaker until the discovery within the past generation of the 
genetic factor, namely, the growth of a bacillus causing decay 
ofthe bone. Just so with our handling of criminals—we 
nearly always take the finished product, a social deformity, 
when we should be studying and treating the disease in its 
earliest stages. Of course crime is no one disease and no one 
germ wil be found eating out the moral nature, but just as 
much as there is cause for each physical deformity so there 
must be causative antecedents for' each moral deformity. The 
truth is that there are many types of causes and,the exploitation 
of general methods and systems of reform of “the criminal" 
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without studying and meeting the seperate causes in separate 
cases is much as it would be if our hospitals were used for the 
mere hygienic boarding and lodging of the sick—giving the 
individual no personal diagnosis nor correlated treatment. 

Where should the start be made? The actual or potential 
recidivist is the offender in whom society has most interest at 
Stake, and is the person that should be most studied by prisonmen. 
What are recidivists mentally and physically? What are their 
careers under the present system of handling crime? How well could 
their careers have been predicted if one had studied them yearly, 
and what measures might better hive been undertaken to check 
their careers? These are the scientifc and common sense points, 
and toward the knowledge of which intensive study must be 
directed. What can be actually ascertained under the artificial 
conditions of corrective institutions is for the future to show. 
Would that many were already at work on this very point. 

But whatever studies are undertaken from the many 
standpoints that are possible.it must never be forgotten that 
crime is conduct and that conduct is an attribute of mind. 
Whatever may be the influences which shape mentality, whether 
they be environmental, hereditary, physical or what not, it still 
remains that, when directly considered, conduct, and therefore 
crime, is a psychological matter. To be sure it may be urged 
that there have already been written various works on the so- 
called psychology of the criminal, but these for practical ends 
have proved hardly worth the name. They rarely have been 
based upon the study of all possible causative factors and above 
all they neglect the fundamental standpoint of study of 
psychological beginnings. 

Our own case histories explicitly demonstrate not only the 
scientific, but also the eminently practical value of genetics. 
At the very beginning of the law’s placing its hands on an 
individual it would be of tremendous worth if the predicabilities 
of the case were most carefully ascertained, What probably 
caa be done bythis or that method, by physical upbuilding, 
by introducing definite mantal interests, by a short term of 
punishments, by a long separation from environment; is 
p:rmanent segregation necessary, is there any likehood of success 
outside of an institution? At this early time studies should 
begin—otherwise the law, singularly lacking in the powers of 
self-criticism, leaves out of count much which would further its 
own aims, namely, the protection of society. ] 
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SHORT NOTES. 


Letters Patent Appeal —Tudges divided in opinton— Whether 
Further Appeal lies under the Letters Patent, 

In an appeal under section 10 of the Letters Patent of the 
Allahabad High Court, (corresponding in terms to section 15 of 
the Letters Patent of the Calcutta High Court) heard by two Judges, 
the Judges were equally divided in opinion, and as provided in the 
Letters Patent, the opinion of the senior Judge prevailed. Against 
this, a further appeal was filed to the High Court under the 
same section. On a question being raised as to the competency 
of this appeal, it was held, on a true construction of the words 
of the section, that the appeal did lie. : 

[The same point arose in this Court in Letters Patent Appeals 
Nos. 1-5 of 1908, and was similarly decided on the 21st January 
1913, by their Lordships Jenkins C. J., sitting with Harington J. 
and Mookerjee J. Cf. the observations of Peacock C. J. in 
Barlow v. Cochrane 2 B. L. R., (O. C.) 56 at pp. 115-116, where 
his Lordship on a difference between himself and his colleague 
Markby J. in an Original Side Appeal, expressed the opinion that 
his judgment, though being that ofthe senior Judge, itewould 
prevail under section 36 of the Letters Patent, would be appealable 
to another Bench of the High Court under section 15.] 
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Hindu Law—Mitakshara Font Family—Loan for defending 
Father Against Serious Criminal charge, a loan fi 
legal necessity. 

The question in this case was whether a mortgage of Mitak- 
shara joint family property, in order to raise funds for the defence 
of a member of the family against a criminal charge, could be sup- 
ported as one forlegal necessity, so asto be binding on the whole 
family. It was held, it could. The head of the family, for whose 
defence the money was borrowed here, was ultimately convicted 
and sentenced to several years’ rigorous imprisonment, but their 
Lordships were of opinion that the question whether in such 


a case legal necessity existed for the loan did not depend upon 
the result of the trial. : 


Sutt for declaration of invalidity of adoption, and for possession 
on title—Sutt for declaration dismissed as tsme-barred— 
Suit for possession must also faii. 

The plaintiff in this case asked for three reliefs :—(1) a 
declaration that the adoption of the defendant was invalid ; 


(2) recovery of possession of the propsrty as the next rever- 
e 
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sioner; and (3) in the alternative, possession by right of pre- 
emption. The lower appellate Court (though finding that the adop- 
tion was invalid) dismissed the claim for a declaration that it was so 
as time-barred, but being of opinion that the suit for possession 
was within time, made a decree for possession. On appeal by the 
defendant to the High Court against the decree for possession,— 
the plaintiff preferring no cross-appeal against the dismissal of 
the claim for a declaration,—it was held that the suit for posses- 
sion must also fail. The dismissal of the claim for a declaration 
that the adoption was invalid precludes the plaintiff from 
questioning the validity of the adoption, and without establishing 
that the adoption is invalid, he cannot establish his title to 
possession. “If the avoidance of a juristic act is essential for the 
completion of a plaintiff's title for possession and the suit for 
such avoidance is time-barred, it is difficult to see how a suit for 
possession on title can succeed.” See (1894) Lachman Lal vw. 
Kanhaya Lal (P. C.) a2 Cal. 609 (at 611). The cases of Natthu 
Singh v. Gulab Singh, (1895) 17 All. 167, and Chandanta v. 
Salig Ram, (1903) 26 All. 40, are distinguishable, as in none of 
these was the suit for a declaration of the invalidity of the 
adoption dismissed as here. 

Cf. in this connection the Privy Council cases, Thakur 
Tivbhuwan v. Raja Rameshwar, (1906) 33 I. A. 156 Sc. 28 All. 
727, and Muhammad Umar Khan v. Muhammad Ntaz-ud-din 
Khan, (1911) 49 I. A. 19 Sc. 39. Calc. 418 (at 432), where it is 
held that the omission 1o bring within the prescribed period a suit 
to obtain a declaration that an alleged adoption was invalid, or 
never in.fact took place, is no bar to a suit for possession. 


Civil Procedure Code (1908), Order 41, Rule 33--Power of 
Appellaie Court to interfere with portion of decree not 
challenged by either party. 


The question in this -case was as'to the effect and scope of 
Rule 33 of Order 41 of the new Civil Procedure Code. It is a 
new rule introduced for the first time in the Code of 19c8, and 
is for the most part taken from Order 58, Rule 4, of the Rules 
of the “Supreme Court of Judicature in England. Their 
Lordships point out that it is not easy or expedient to lay down 
a hard and fast rule as to the exercise by appellate Courts of 
the powers conferred by this new provision, but one principle 
may be safely stated, namely, that the Courts in the exercise 


of these powers should not lose sight of the other provisions 
e 
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of the Code (e. Po rule 22 of the same Order), nor of the Court 
Fees Act nor of the Law of Limitation. So, where in a suit part 
of the plaintiffs claim was decreed and part dismissed, and the 
plaintiff appealed against the part of the decree dismissing his 
claim, but the defendant preferred no appeal or cross-appeal, nor 
filed objections under Rule 22 of Order 41, in so far as the decree 
went against him, it was held, in the absence of any sufficient 
reason for the defendant respondent neglecting to do so, that 
the Court was not justified in dismissing the suit 1 foto under 


Rule 33 of Order 41. 
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"The All India Digest 1811—1911 Civil Vol. 4 by T. V. 
SANJiva’ Rao, Law PmmTING House, MADRAS, 1912.—The 
Fourth Volume of this great Digest begins with the title 
Evidence and ends with the title Hypothecation. It is marked 


‘by the same characteristics as distinguished the earlier volumes, 
iz. accuracy, conciseness and clearness of arrangement. ‘The most 


important heading inthe volume is Hindu Law which covers 


-more than thirteen hundred closely printed columns. We have 
.testéd the Digest in ‘many places and’ found it faultless. The 
"work t is IRSE BESSER to the profession. 


The Negotiable Instruments Act, Law PRINTING HoUsE, 


-Mapras, Ig12.— This is a re-issue of the annotated edition of 


the Negotiable Instruments Act originally published in the 
Lawyer's Companion Series. The notes have been revised and 
brought up to,date. We know of no edition of this important Act 
more compact and more useful. 


The possa Official-Diary, 1913, Law PniNTING Hovsk, 


' MADRAS, 1912.— We bave' received a copy of this useful publica- 


tion; the value-of. which is very much enhanced by a large 


; amount of legal information POS OED ORE INE into the book in a vety 


condensed form; m 
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EUROPEAN SYSTEMS OF STATE INDEMNITY FOR 
ERRORS OF CRIMINAL JUSTICE. 

In an age when social justice is the watchword of legislative 
reform, it is strange that society, àt least in this country, utterly 
. disregards the plight of the innocent victim of unjust conviction 
or detention in criminal cases. No attempt whatever seems to 
have been made in the United States to indemnify these unfor- 
‘tunate victims of mistakes in the administration of the criminal law, 
although cases of shocking injustice are of not infrequent occur- 
rence. The case of Andrew Toth, who was convicted of murder 
in Pennsylvania, sentenced to life imprisonment, and after having 
served twenty years was found to have been absolutely innocent, 
is still fresh in the public mind. There was no provision of law 
for relieving his terrible condition, the State legislature declined to 
make compensation, and only through the generosity of Andrew 
Carnegie, who pensioned him at forty dollars a month, was the 
man able to return to Hungary, his native land. In England, the 
fragrant injustice meted out to Adolf Beck, who through the most 
lax administration of the criminal law was convicted for the crime 
of another man and was imprisoned for seven years, resulted at 
least in the establishment of the Court of criminal appeal 
(7 Edw. VII, C. 23) though it left the unfortunate Beck without 
the slightest legal redress. 

Up to the present moment Anglo-American public law is 
wholy opposed to granting an indemnity to such victims of the 
errors of criminal justice, The safe-guarding of society by the 
‘prosecution of crimes against it is, to be sure, an attribute 
inherent in all Governments, one of the jura majestatis. For 
mistakes in exercising this sovereign right, says our law, there can 
be no liability of the State. We go even further. Whether the 
injury to the individual, is accidental or intentional, on the part 
of the State or on the part of the Fudge (except one of most 
inferior jurisdiction), the injured person is left without redress. 

Yet, within certain spheres of Governmental aetion involving 
similarly [a public interference with private rights, we, admit 
freely that the state owes compensation to those individuals upon 
whom special damage is inflicted. When property is taken from 
. individuals for the public use, our fundamental law prescribes that 
just compensation must be paid. Publicists as far back as Grotius, 
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Puffendorf and Bynkershoek recognize that compensation is a 
necessary incident to the exercise of the right of eminent domain, 
On the other hand, when in the administration of the criminal 
law, an equally sovereign right, society takes from the individual 
his personal liberty, a private right at least equally "as sacred as 
the right of property, it dismisses him from consideration— 
regardless of the gross injustice inflicted upon an innocent man— 
without even an apology, much less compensation for the injury. 
Jurists, who uphold the right of the state to prosecute and con- 
vict innocent persons without making compensation, have been 
driven to draw fine distinctions between the taking of property 
and the taking of liberty for the public use, We shall discuss 
these distinctions below. 


The ultimate end and object of government is to protect 
those rights which, as Blackstone denominates them, are the 
absolute rights of all mankind—the right to personal security, to 
liberty and to property. The unquestioned manner with which 
in Anglo-American law the liberty of innocent persons. is 
sometimes taken is all the more startling in view of the history 
of individual rights since Magna Charta. 


The object of this article is to show the methods by "which 
the lagislatures of Europe have solved the problem of indemnifying 
those innocent individuals who, in the exercise of a sovereign 
right beneficial to society and to the state in its function as the 
preserver of the public peace, have been unjustly arrested, 
detained, or convicted and punished. First of all, it may be well 
briefly to review the law in this country and on the continent 
in order to show the wide difference in the civil remedies 
granted to persons who are erroneously arrested or convicted. 


In the United States, we, of course, recognize the right of 
‘an individual wrongfully prosecuted on private information or 
complaint to sue the complaining witness for false imprisonment 
or malicious prosecution without probable cause. Likewise if 
-his unfortunate predicament is due to the malfeasance, misfeasance 
-or nonfeasance of an officer exercising ministerial powers, or 
even of certain judicial officers of inferior jurisdiction, the law 
‘gives redress to the injured person by an action for-damages 
against the officer (1). Where, however, the unjust detention or 
"conviction results from the error, or even from the malice, 
fraud or corruption of a judge of general jurisdiction or where it 
: results from an unfortunate concurrence of circumstances, the 
- - (1) ThrooplPubligOfficers 8 724- - 8 -, 
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‘individual is without a civil remedy. The rule in this country 
may be expressed as follows : " od 

"* No attion lies in any case for misconduct or delinquency, 
howev er gross, in the performance of judicial duties, * * * * 
If corrupt he [the Judge] may be impeached or indicted, but tlie 
law will not tolerate an action to redress the individual wrong 
which may be done. 


" As a general rule no person is liable civilly for what he 
may do as judge while acting within the limits of his jurisdiction, 
nor is he liable for neglect or refusal to act. The rule is especially 
true where the Judge is one having general jurisdiction, and in 
such case there is no liability even though he exceeds his 
authority. The overwhelming weight of authority is to the 
effect that where a Judge has full jurisdiction of the subject 
matter and of the parties, whether his jurisdiction be a general 
'or limited one, he is not civilly liable where he acts erroneously, 
illegally, or irregularly, * * * * Noris he liable for a 
failure to excercise due and ordinary care, or where he acts 
from malicious or corrupt motives.” . 


The reason for the rule is thus stated by Mechem : 

“Courts are created on public grounds; they are to do 
justice as between suitors, to the end that peace and order may 
prevail in the political society, and that rights may be protected 
and preserved. The duty is public, and the end to be accom- 
plished is public ; the individual advantage or loss results from 
the proper and thorough or improper and imperfect performance 
of a duty for which his controversy is only the occasion. The 
Judge performs his duty tothe public by doing justice between 
individuals, or, if he fails to do justice as between individuals, 
he may be called to account by the State in such form and before 
such tribunal as the law may have provided. But as the duty 
neglected isnot a duty to the individual, civil redress, as for 
an individual injury, is not admissible (1)." 

The general rile of the immunity from civil suit of a Judge 
having jurisdiction for injuries resulting to private individuals 
from.his acts, however malicious or corrupt, is therefore; well 
established in our law. In the absence of statute any liability 
of the State is of course absolutely excluded and up to the 
present time no such statutory liability hasbeen assumed either 
in England or in the United States. 

In most of the European countries, on the other hand, 
the innocent individual unjustly arrested, prosecuted or convicted 

: (13- Public.Offlces and ‘Officers, $ 610, 
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has the civil remedies recognized by us—jrs/, a right of action 
against the complaining witness or other person who has wrong- 

- fully accused him or etherwise aided in his prosecution (1), and 
secondly, a right of action against the officer through whose act 
he has been injured, where there has been an excess or abuse 
of the officer's legal powers. 

But at this point the similarity ceases. The extensive 
immunities of a Judge from private suit in this country are only 
recognized by the civil law within the narrowest limits, On 
principle the continental Judge is liable for his tortious acts in 
excess or abuse of his authority like any other officer, the only 
qualification being that in matters within his judicial descretion 
he is allowed considerable leeway. But corrupt or malicious 
excercise of judicial powers in all cases involves the personal 
liability of the Judge. Besides the right of action against 
ministerial officer or Judge, however, the individual has certain 
remedies unknown to Anglo-American law. He has thirdly 
a right of action against the State for the illegal acts of its officers, 
including its Judges. This is a subsidiary liability of the 
State fixed by statute which renders the state and the officer 
liable # so/ido for the injury to the individual. It will be noted 
that under this head State liability apart from judicial and 
personal culpability, is not recognized. Fourthly, certain 
constitutions, such as those of, several of the cantons of 
Switzerland, under the head of personal liberty, allow a direct 
claim against the State for illegal arrest. These cover cases of 
arrest in disregard of the forms of law or of its substantial 
provisions. While Adbeas corpus, with the possibility of action 
against some inferior officer, would probably be the remedy in 
this country, a direct action against the State is permitted in 
these Swiss cantons. The claim here does not arise from the 
admitted innocence of the accused, but from the illegal 
infringement or interference with his personal liberty. Si/th/y, 
and lastly we have in Europe the case of an indemnity awarded 
by the State to those erroneously arrested, detained and imprisoned 
individuals whose innocence is subsequently established. 

Most of the countries of Europe, after years of struggle 
on the part of reformers, have now by statute recognized the 
liability of the State for injustice thus inflicted. The discussion 
of this subject will occupy the remainder of this article, 

HISTORY. 
, In Greece and Rome the procedural distinctions between 
civil and criminal law were not clearly marked: Prosecution: 


(1) See, Art, 378, French Penal Code, : . 
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was by the individual who suffered the consequences of the 
specific act. Nevertheless, it was even then admitted that the 
private complainant, Calumntator, was liable to the defendant 
in. damages for a wrongful accusation or prosecution. The 
recognition of this liability of the complaining witness continues 
throughout the middle ages. In the Constitutio Criminals Caro-, 
lina of Charles V of 1532, it is provided, (Article 12) that the 
complainant must furnish bail for the damages suffered by the 
accused should the complaint not be sustained. When the 
prosecution of crime became the function of the State alone and 
purely a matter of public law, the question of compensation to 
an unjustly accused or convicted person, where the State was the 
complainant, was left out of. consideration. 

"The movement for the indemnification .by the State of 
erroneously convicted persons was begun toward the end of the 
eighteenth century in France, the land of “liberty, equality and 
fraternity,” and of the “social contract.” One of its most 
earnest champions was Voltaire, the friend of the oppressed: 
He had taken a prominent part in securing the acquittal and 
restoration: of the rights of Calas, of the Sirven family, of De 
La Bafre and others. It was probably due to the intimate 
correspondence between Voltaire and Frecerick the Great that 
we find in Prussia in 1766 the first legislative expression of the 
obligation of the State to.indemnify unjustly arrested and 
detained persons. This decree provided ; 

“Tf a person suspected of crime has been detained for trial, 
and where; for lack of proof, he has been released from custody, 
and in the course of time his complete innocence is established, 
he shall have not. only complete costs restored to him, but also 
asum of money as just indemnity, according to all the circum- 
stances of the case, payable from the funds of the trial Court, 
so that the innocent person may be compensated for the injuries 
he has suffered." : 

This equitable provision was probably short-lived. At all 
events, it is not found in the Prussian Code of Criminal Procedure 
of December 11, 1805. ' 


( To be continued. j 


bin fax DALOUTTA LAW JOURNAL. [Vor. XVII; 
o. REVIEWS. 


.. All India Century Civil Digest, 1811-1912 by B. R. DESAI, 
VoLs. 2, 3, 4, 1912-13, BARODA—Rs. 7 per Volume. Mr. Desai is 
steadily advancing his comprehensive Digest of Civil Law. The 
fhree volumes now before us include all the headings from 
Babuana grant to Estoppel. Asinthecase of the first volume 
the work is characterised by fulness and methodical arrangement. 
The cross references are numerous and greatly facilitate the 
search for cases by the busy practitioner, The references so far as 
we have tested them are accurate and the work seems to be, for 
its size, singularly free from errors. 





-The Indian Decisions, Orb Serres, Vor. 6.—Tu&- Law 
Printing Housg, Mapras, 1912. We are glad to find that this 
valuable series is making steady progress, The 6th volume 
which is now before us reproduces the first three volumes of the 
Select Reports of the Sadar Dewani Adalat of Bengal covering 
the period between 1791 and 1824. The present generation of 
lawyers can hardly realise the amount of trouble taken. by Sir 
William Hay Macnaghten in the preparation of the Original 
edition. The volumes literally team with important! decisions 
which have not lost in value through the lapse of a course of a 
century. The profession ought to be grateful to the enterprising 
firm of publishers, Messrs. Venkasawmy Rao and Krishnasawmy 
Rao who have undertaken this work ; it is well-known that the 
original edition as also the excellent reprint published nearly 
fifty years ago by Babu Srinath Banerjee are both wholly out of 
print and absolutely unprocurable at any price. We have no 
doubt these volumes will receive the welcome they deserve, 





' AN India Civil Court Manual, by T. V. Sanjrva Rao; 
ĪMPERIAL Acts, Vor. I, SEgCoND EDITION, Law PRINTING 
House, Mapras, 1913.— The issue of a 2nd edition of this work 
will not take the -profession by surprise ;'the sale of the. rst 
edition has been rapid and the whole ofthe stock has been 
exhausted in less thantwo years. In the new edition the text of 
the statute is revised in the light of the latest amendment and 
the notes of case law have been amplified and brought up to date. 
The work is indispensable to every member of the profession and 
its convenience and accuracy cannot be exaggerated, l 





y 
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The Transferability of Occupancy Right, by Duraa- 


MOHAN Basu, B. L, M. C. Sarcar & Sons, 75, HARRISON ROAD, 
CALCUTTA, 1912. This is a timely publication upon a very 
important subject, The attention of our Courts has been directed 
to the recent years frequently to various aspects of the Law of 
Transferability of Occupancy holdings. The judicial pronounce- 
ments are not always clear and convincing and it is very often 
2 quite impossible to reconcile the views propounded in them. 
Mr. Bose has undertaken a complete survey of the situation and 
his exhaustive review will be very helpful to the profession, 
notwithstanding the fact that discussions of the subject are to 
be found in well-known commentaries on the Bengal Tenancy 
Act. The book is clearly arranged and the effect of the judicial 
decisions upon various points is stated clearly and concisely. The 
book will repay careful perusal. | 


Chronological Tables, 1801-1912 by AMurLvA CHANDRA 
BANERJEE, B. L, CALCUTTA, I1912.— This volume reproduces the 
chronological tables from 1801-1912 and will be welcomed by the 
profession as the editions previously in use have been exhausted, 


The Law of Powers of Attorney and Proxies, by 
; V. S. C. MACKENZIE, Bar.-at-Law, EFFINGHAM WILSON, LONDON, 
1913..-The publishers are to be congratulated on the publication 
ofthis valuable work on subject of ever-increasing importance. 
The author is a member of the English and the Irish Bar and 
has evidently the gift of putting obscurethings clearly and con- 
cisely. The volume begins with an explanation of the funda- 
mental principles of the Law of Agency ; this is followed by a treat- 
-ment of the form and scope of the instrument, the rights, duties 
and liabilities of the principal as also of the agent. There is a 
full exposition of the law on the subject of revocation, The 
work concludes with a comparative statement of the colonial laws 
on various points. The work so far as we know is the first of its 
kind and brings together a mass of useful information which has 
hitherto been scattered through a number of works. 


Rules relating to Legal Practitioners by JATINDRANATH 

` MUKHERJEE, THACKER, SPINK & Co., 1913. This volume reproduces 

the rules relating to Legal Practitioners framed by the Calcutta 
.'* ~ High Court togegher with a useful commentary. The subject is 
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of great importance to all persons intending to apply for enrol- 
ment as a Vakil, a Pleader or a Muktear. The cases on the subject ` 
have been carefully collected, arranged and placed under the 
appropriate. rules. We have no doubt the work will have an 
extensive circulation. 


- 
~ 


Law of Municipal Corporations in British India by P. D. 
AIYANGER, Mapras, 1913 Vols. 1 & 2,—These volumes reproduce 
the more important Indian Statutes on Municipal Corporations. 
The first volume contains the Municipal Acts applicable to 
Bombay, Calcutta and Madras, The text includes amendments 
up to date and brief notes of judicial decisions have been added. 
The second volume similarly reproduces the text of Indian 
Statutes applicable to District Municipalities including Bombay, 
Bengal, Madras, United Provinces and Oudh, Central Provinces, 
Burma andthe Punjab. The work is handsomely printed and 
wil be specially useful as furnishing an annotated text of the 
text of each Act ready for comparison with similar Acts on 
the subject, 


Statute Law relating to marriage and divorce in 
-British India, Law PRiNTING House, MADRAS, 1912.—This 
handsome volume comprises carefully annotated editions of the 
Indian Divorce Act and various other statutes regulating marriage 
.and divorce in British India. There is a long introduction dealing 
-with the history of the law on the subject. The notes are full 
and exhaustive and their value has been much enhanced by the 
-fact that inthe case of English decisions, extracts are given from 
-the judgments so as to render unnecessary a reference to the 
„original reports which are inaccessible to many of the practitioners. 
.The work indicates much labour and research and the result 
-is a production of great value to stude nts‘as well as practitioners. 
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EUROPEAN SYSTEMS OF STATE INDEMNITY FOR 

|. ERRORS OF CRIMINAL JUSTICE.—(Continued.) 

. In 1781 the Academy of Sciences and Fine Arts at Chalons- 
surmarne again agitated the question, prompted undoubtedly . 
by the severe cases of injustice by erroneous conviction which had , 
then lately occurred in. France. The Academy awarded two. 
Prizes for. the best essays on the following question : 


`. “When the civil society, having accused one of its members, ` 
by the agency of its public authorities, fails in its accusation, 
what would be the most practicable and least expensive means to: 
secure to the citizen, recognized as innocent the indemnity 
which is due him by natural law ?” ) 

Prizes were awarded to the authors of two monographs; ` 
which have since become classics in the literature of the subject. 

— The author of the first work, Le sang innocent vengé ou: 
Discours sur des réparations dues aux accusés innocents, is^ 
Jean Pierre Brissot de Warville; the second, by the Intendent’ 
of Finances, Louis Philipon de la Madelaine is entitled Des 
moyens d'indemntser l'innocence tnjustement accusee: et "bunte, 
Their thesis briefly was that while it is an injury to the public? ` 
interest if we hesitate to prosecute a suspected guilty person for: 
féar of striking au innocent person, still, public prosecution being: 
a- compulsory act, it would be wrong to punish the public, 
prosecutor who has prosecuted an accused person subsequently 
declared innocent by the Courts. "The accused citizen, however, 
ought to receive: compensation. from the state. Brissot calls 
attention to the indifference of society to the fate of the. 
innocently accused person and advances the argument that the. 
withholding of an indemnity is inconsistent with, the -social- 


2 


contract. 
Since that tiñe many ofthe foremost publicists of Europe; 

have given gerious study to the question and it may not be out: 

of place in the course of this- paper P to direct attention to: 


their labours. e = 
Between 1786 and 1792 the question- under consideration", 


was constantly agitated in the French Parliament and by French? 
jurists. In 1788 Louis XVI presented to the States, General. 
an ordinance accompanied by à déclaration that he was surprised - 
that. nothing Mad been done in France to. indemnify persons 
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erroneously convicted, and that the king considered such 
indemnification as a debt of justice. In 1790 Pastoret in his 
Théories des’ Lois Pénales devoted a chapter to this subject 
(V. 4, p. 116 et seg). He compared the misfortune of being 
innocently convicted to being struck by lightning and declared 
that the conviction of innocent persons was “as unavoidable a 
misfortune in our social order for the moral existence of the 
citizen, as hail or lightning is for his physical existence." In the 
same year Duport in his draft of a Code of Criminal Procedure, 
which he submitted to the French Assembly, inserted an article 
which provided for indemnification by the state for those declared 
innocent of an indicted crime, leaving its amount to be deter- 
mined by thejury. The French revolution put an end to the 
further consideration of this refotm, with many other projected 
reforms, and not until one hundred years later [1895) did France 
by legislation undertake to solve the problem. 

In 1783 the great Italian, Filangieri suggested the establish- 
ment of an indemnity fund to compensate those unjustly 
arrested through false complaints. In 1786 the suggestion was 
incorporated into the renowned Code of Leopold of Tuscany, later 
Leopold the second, in which it was provided (section 46) that 

u A fund shall be established out of the fines collected by the 
Courts to indemnify those who have suffered from a crime, when the 
criminal cannot make reparation, as well as those who without 
intention or negligence, but through an unfortunate concurrence 
of circumstances, have been arrested and subsequently acquitted, 
provided in both cases that the Judge declare an indemnity as 
due under the circumstances and fx the amount." 

The Penal Code of the two Sicilies, chapter 6, article 5, con- 
tained similar provision. Since then many Italian criminologists 
and jurists have supported the principle, among others, Carrara 
atid Lucchini. Lucchini, the draftsman of the proposed Code of 
Criminal Procedure of Italy has incorporated in his draft a provi- 
sion covering state indemnily for unjustly convicted persons, but 
inspite of the vigorous campaign waged in its behalf, the principle 
still awaits legislative recognition in Italy (1). 

In England, Jeremy Bentham was the first champion of the 
doctrine of state indemnification for errors of criminal justice. 
He considered the obligation of the state so obvious that any 
attempt to demonstrate it could only obscure it. On May 18, 1808 
Samuel Romilly (2), an apostle of criminal law reform in England, 


© (1) Bocoo, in Rivista penale, v. 56, 1 E 
(2) Memoirs of the life of Sir aniuel 1 Romilly, 8rd Ed, 
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introduced a bill in Parliament leaving it to the trial Court to 
determine whether any and how much indemnity is due to an 
innocent individual acquitted after an unjust conviction. Solicitor- 
General Plumer opposed the bill on the ground that it created 
a distinction between those acquitted with and without the 
approval of the Judge, and declared this a task equally dangerous 
and unconstitutional. The bill was withdrawn and no attempt 
has since been made in England to regulate the question, 
although Parliament has on several occasions granted lump sum 
indemnities as a matter of grace to various innocent individuals 
released after having suffered imprisonment upon erroneous 
conviction (1). 

In Spain, the principle, expressed in an unusually liberal form, 
had a brief existence of fifteen months in the ill-fated Penal Code 
of 1822 (2). | 

While the question of indemnity was again agitated 
vigorously in France during the middle of the nineteenth 
century, finding among its supporters sume of the leading jurists 
of the time, yet the principle was first accepted in modern 
legislation in the cantons of Switzerland, where so many madern 
political reforms have received their first legislative expressions. 

The provisions of the Codes of these various cantons are 
by no means uniform, some recognizing the right of indemnity 
only for imprisonment by reason of a conviction subsequently 
reversed on appeal, others for arrest and detention preliminary 
to acquittal only, (Untersuchungshaft, détention preventive), 
and still others for both. To some extent we shall discuss the 
provisions of these Codes in connection with the laws of the other 
countries of Europe (infra J. 

Brief Code provisions authorising the award of an equitable 
compensation to an erroneously convicted person are found in 
the Codes of Criminal Procedure of Baden, March 18, 1864, 
(Art. 184) and of Wirttemberg, April 17, 1868 (Art. 484), and in 
the Penal Codes of Mexico, December 7, 1871 (Art. 344) and of 
Portugal, June 14, 1884 (Art. 126, sections 6 and 7.) 


It is only, however, within the last twenty-five years that the 
countries of Europe have shown by their legislation, a determined 
and fully considered intention to fulfil the obligation of society 
toward the innocent victims of the errors of criminal justice. 
The Scandinavian countries, Sweden, Norway and Denmark, in 
the order named, enacted, in 1886, 1887 and 1888 respectively, 


(1) The Law Times, Feb, 8, 1912; the Law Journal, London, Oot, 19, 1913. 
(2) Arte 179—181. 
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extensive and elaborate laws on the subject. In considerable 
detail they worked out the conditions under which-the right. to 

indemnity shall be exercised, its various limitations, and the: 
procedure for giving it effect asa remedy tothe injured individual. 

Indemnity is accorded both to erroneously convicted persons and 

to those erroneously arrested and detainéd. Of the three the law 

of Swedenisthe most conservative, the law of Denmark the most 

liberal—-in fact, the most liberal of all the countries of Europe. 

In 1892, Austria (Act of March 16, 1892) enacted a law providing 

for compensation only to convicted persons acquitted on appeal 

and rehearing. The draft of a new law extending the indemnity to 

cases of detention pending trial has been under debate since 1905. 

À similar restriction of the class indemnified—erroneously 
convicted persons only—is found in the French law of June 8, 

1895. Hungary, the following year, in $$ 576—589 of its Code of 
Criminal Procedure of December 4, 1896, provided compensation 

under certain conditions for both erroneously convicted and 

erroneously arrested and detained persons. 

The leading country of continental Europe, Germany, waited 
until almost all the other important countries had by statute 
dealt with the matter before itself enacting legislation on the 
subject. ; It was not until 1898, in the Jaw of May 2o, that 
Germany enacted a law which, under very stringent limitations, 
awarded an indemnity to persons erroneously convicted, who on 
the rehearing of their case and reversal of the judgment were 
declared. innocent. Six years later (Act of July 14, 1904) 
Germany extended the principle of indemnification to those under 
detention pending trial ( Cn£ersucáungshaft) Italy and Holland 
are debating the question and will probably soon join their 
neighbours in similar legislation. 

THE THEORY. 

It may Seem strange that this principle of compensation, 
involving such an obvious act of justice on the part of the state, 
which had, moreover, received the general recognition and 
support of jurists, publicists and legislators should have had to 
wait so many decades before acceptance in the actual legisldtion 
of modern states. The reason for the delay was in part the 
unwillingness to open already cramped treasuries to unlimited in- 
roads and the inability of lower and upper houses of legislatures 
to agree upon the proper limitations of the right, while not by any 
means the least obstacle was the bitter disagreement between 
jurists as to whether the indemnity was to be considered an act 
‘of grace and equity on the part of the state, or.a legal duty and 
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obligation. Before enacting legislation, the European legislator. 
demands the support of sound legal as well as economic theory’ 
For years lawyers debated this question back and forth. The. 
statement in Merkel's Furtsttsche Linayklopadte (ist. ed., 1885, 
§ 63), explains much : 

“That such an indemnity would represent the real feelings. 
of justice of the German people of the present time there can be 
no doubt. The reason why we at the same time hesitate to give. 
this feeling legislative expression is partly (although by no means 
only) because we can not base it on a dogmatic legal ground." 

Arguing from legal principle a large group of jurists, whose 
authority carried weight among legislatures and the people, 
advanced three arguments which seriously hampered the 'enact- 
ment of legislation on the subject. 

The first argument is that the state in administering justice 
acts in its sovereign capacity and cannot be held accountable 
inlaw for the burdens which particular individuals may have 
to suffer, when its sovereign right has been legally exercised. 
To err is not illegal. If an innocent individual is by mistake 
convicted, this is a burden which as a citizen of the state he 
must bear. This is the ‘act of state" theory, and a frank 
avowal of the "assumption of risk" doctrine. If, said these 
jurists, there has been an intentional wrong or illegality anywhere 
in the case, either on the part of the complaining witness, 
ministerial officer, Court official or Judge, the law gives the 
injured individual ample redress. 

To this the answer has been made that, while the individual 
in modern public law must bear the burdens. of citizenship 
without compensation, this applies only to the general burdens 
borne by all the citizens as a whole, and not to special sacrifices 
asked from the individual in the interests of the entire 
community. When we ask a citizen to become a juryman or a 
witness, when his diseased animal is killed for fear of contagion, 
when his house is destroyed to prevent the spread of conflagra- 
tion, when his property is taken by eminent domain for public 
vse, compensation is made for the special sacrifices he makes 
for the general benefit of society. 

An ingenious replicdtion is made to the contention that 
the taking of property and the taking of liberty for public 
use are analogous. By the taking of property, say the proponents 
of the “act of state” theory, the community is enriched, for 
which reason compensation is paid on the civil law doctrine of 
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unjust enrichment. In the case of unjust conviction the state 
receives no equivalent. The deprivation of the liberty of the 
individual is no gain to the state. 

If the compensation in eminent domain represented the 
public gain, this specious argument might carry weight. 
But it does not. The advantage to society generally exceeds 
by far the monetary value of the property to the individual 
from whom it is taken. The price paid represents not the 
gain of the state, but the loss of the individual. -Iteis a 
special sacrifice that is asked of the individual, for which society 
compensates him, 

Two other arguments against which the champions of the 
obligation of state indemnity had to contend were drawn 
from the civil law. The first was Qui jure suo utitur, neminem 
laedit ; in other words, the state acting legally, legally injure 
no one, But in private law, from which this analogy is drawn, 
there has been a gradual change from this view of the legality 
ofan act. The principle that he who legally uses his own 
incurs no legal liability has been restricted in application to the 
narrowest limits. Even a slight invasion ofthe rights of third 
persons (under an otherwise prima facie lawful use of one’s 
own) has given rise to the application of the principle ste * utere 
tuo ut alienum. non laedas. ‘The transition in point of view 
took place definitely in England in 1862,in the case of Bamford 
v. Zurniey (1). The general rule of both public and private law 
now is that a private act is considered lawful and is permitted 
by the state, there being admittedly no negligence or fault, only 
to the extent that it does not infringe the legal rights of others. 

The other objection drawn from the civil law was: “ without 
fault no Hability,’ and for many years it proved one of the 
most serious. This principle of ‘no liability without fault” 
has been incorporated into the civil or private law of all 
civilized countries, and although American statutory and 
non-statutory law reveals many cases of liability without fault, 
the principle has been one of the great obstacles which the 
workmen's compensation laws have had to overcome (2). Modern’ 
social and economic conditions, however, have brought about 
an important modification in the rigidity of the doctrine, 
so that for large classes of cases liability is predicated on the mere 
causal relation between the act and the injury, whether inflicted 
with:or without fault. The workmen's compensation acts are 


(1) 6 L. T. R. N, 8, 721 (728). 
(3) Ives v, South Buffalo Street Railway Company, 201, New York, 271, 
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perhaps the clearest illustration of this change in legal principle, 
at least as applied to cases in which a large social group is 
subjected to the danger of recurring accident and a more 
equitable distribution of the loss is mandatory. 

The state, says Loffler, has, escaped this obvious duty up 
to the present time because our feelings of law and equity 
are directed more toward property thau toward liberty. Theft 
is a more reprehensible act than intentional personal injury and 
false imprisonment. The taking of private property, the killing 
of a man's diseased animal—these were recognized as subjects 
for compensation long before the taking of his liberty. Loffler 
ascribes this largely to the fact that the owners of property 
are a powerful social group and have induced an early social 
and legislative recognition of their rights, whereas those 
affected by wrongful arrest or conviction are a weak social group, 
whose voice is almost unheard and whose rights are only at 
this late day securing slight recognition because of a general 
altruistic feeling of social justice. 

It requires no further demonstration therefore to show that 
society rather than the individual should bear the risk of 
accident in the administration of criminal justice. Legislation 
having this end in view is supported by thé same theory as 
compulsory social insurance, and generalaverage in admiralty 
law. Where the common interest is joined for a common end, 
each individual member being subject to the same danger, 
theloss, when it occurs, should be borne by the community 
and not alone by the injured individual. 


THE STATUTES. 

An analysis of the European statutes may be useful to show. 
particularly the limitations which European countries. have placed 
on the granting of the indemnity. It will be seen that they have 
endeavoured to restrict the indemnity to those only who are clearly 
shown to deserve it. Therefore, jst, the class that has the right 
to teceive the indemnity is strictly defined ; secondly, to exclude 
the undeserving, specific and general limitations on the right 
are established from various points of view, such as censurable 
conduct of the claimant ; ¢#rd/y, the injury indemnified is in 
general confined to the pecuniary loss only ; fourthly, a very 
brief statute of limitations is provided ; and /as£/y, the indemnity 
is in other respects restricted so that the burden on the State 
Treasury will not be oppressive. The debates preceding the. 
enactment of many of the Statutes show clearly that the fear of 
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infoads on the State Treasury prevented the extension of the - 
right and the removal Of limitations in cases where an award was . 
otherwise recognized as just. We shall discuss the statutes under 
the four heads : (a) who may be indemnified ; (4) the limitations 
on ‘the right; (c) the extent of tbe. indemnity ; and (7) the 
procedure for making the right effective, 


WHO IS INDEMNIFIED. . 


As we have seen, Austria, France, Portugal, and Geneva (Code 
of Criminal Procedure, January 1, 1885), grant an indemnity for 
the-injury suffered by reason of conviction and imprisoment 
where on retrial an acquittal takes place. Indemnification both 
for acquittal on appeal. after a conviction, and for detention 
pending trial followed by acquittal or discharge is provided for 
in Sweden, Norway, Denmark, Germany, Hungary, Berne, 
Fribourg, Neuchatel, Basle and Tessin. The award of an indem- 
nity is compulsory in case of. acquittal on appeal after a convic- 
tion—that is, a right of action is given to the individual—in 
Germany, Norway, Denmark, Hungary, Portugal, Mexico, Neu- 
chatel -and- Basle. It is also compulsory in case of detention 
followed by-discharge from custody or acquittal on first ttial in^ 
Germany, Denmark and Norway. In Germany, however, before 
the-action lies, the Court acquitting the accused on retrial, must, 
simultaneously with the judgment of acquittal, issue a decree to 
the effect that an indemnity in the case is warranted by the facts, 
which decree is a condition precedent to the right of action. The 
relief is discretionary in both cases—acquittal after conviction 
and detention pending trial—in Sweden and Fribourg. It is 
discretionary in case of -acquittal after conviction only in 
Austria and France, and discretionary in cases of discharge 
from custody in Hungary, Vaud, Neuchatel and Basle. In 
Norway and Vaud, it is also discretionary in case of a nolle 
prosegui ; ; in general, however, a nolle prosegui does not open 
the right to the indemnity at all a valid judgment or order 
of the Court being required, It is explained by the committ&e , 
report on the French law that the indemnity was leít discre- 
tionary with the Judge for the reason that it was considered best, 
instead of making the relief compulsory and specifying the 
conditions which limited the right, to prescribe no conditions, 
leaving the J udge to determine in each case the.effect to be given 
to the concrete circumstances in limiting the propriety of am 
award. TN SM p P | | 
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EUROPEAN SYSTEMS OF STATE INDEMNITY FOR 
ERRORS OF CRIMINAL JUSTICE.—(Concluded.) . 


Innocence must be shown affirmatively on the part of the 
claimant in France, Germany, Norway, Hungary, Sweden, 
Mexico and Neuchatel. In Germany, the claimant may show 
in the alternative that there is no longer a well-founded suspicion 
against him. In Hungary and in Sweden in case of unjuat 
detention pending trial he must show any one of three 
things: First, in both countries, that the act for which he is held 
has not been committed. Second, in Hungary, that the accuser 
has not committed it; in Sweden, that its author was another 
than the accused. Third, in Sweden, that from all tle 
circumstances it could not have been committed by him; in 
Hungary, that while committed by him it was not in a legal , 
sense a punishable act. 

Hungary makes an interesting distinction between cases of 
unjust conviction and cases merely of unjust detention pending 
trial. In the first case, where the sentence has been serve, 
damages are due tfso facto, even though there is a nonhquet 
acquittal. The sof guilty are indemnified.. In the second case, 
where as we have seen the award of an indemnity is discretionary, 
innocence must, nevertheless, be proved. The ¢tnnocent only are 
indemnified. While this is not clear from the statute itself, the 
committee reports leave no doubt on the subject. - In this 
respect, the Hungarian law occupies an intermediate position 
between the two extremes. In cases of unjust conviction, 
Hungary has followed the Danish law ; in cases of unjust detention, 
where proof of innocence is required, the Norwegian law hus 
been accepted asa prototype. 

: Bonneville de Marsangy, an ardent proponent of state 
indemnity, advocated that innocence be proved affirmatively by the 
claimant, as this was a new action, and on the plaintiff should 
fall the Burden of proof. This theory was strenuously opposed 
by Heinze, who in 1865 brought the subject prominent]7 
before the public in Germany, and by Zucker and Geyer, who 
claimed that our criminal law recognizes only one form of ‘guilt 
or innocence—the state must prove a man guilty or else 
he is innocent. It would make an odious distinction between 
those acquijted with and without indemnity, between those 
proven innocent and those acquitted for lack of sufficient proof 
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of guilt, As we have seen, however, a number of states have 
adopted the principle that innocence must be affirmatively 
proved by the claimant. l 

Other states do not require proof of innocence, but base 
the indemnity upon the mere fact of acquittal or discharge 
from custody, as for example, Austria, Denmark, Baselstadt 
and Tessin. In case of erroneous conviction, Denmark requires 
that it be “ regularly proved that the penalty was not justified. á 
Some of the Swiss Cantons show peculiar conditions in 'this 
respect. Berne in its Penal Code of 1854 permits in the 
alternative the establishment of innocence, acquittal because of 
doubtful guilt, and zolle prosequt for insufficiency of evidence, 
which is a most liberal if not a hazardous extension of the right. 
Fribourg in its Code of Criminal Procedure of 1873 indemnifies 
acquitted, nolle prossed and not guilty “convicted persons.” 
Vaud strangely enough in its Code of Criminal Procedure of 1850, 
indemnified persons nolle prossed but not those acquitted by 
- valid judgment. Luzerne in § 313 of its Code of Criminal 
Procedure requires that the accused should have been prosecuted 
without basis (auf gans grundloser Weise). By this is meant the 
absence of suspicious conduct, lying attempt to run away, to 
conceal evidence, efc.—what the Germans call prosessuales 
Verschulden. 

` Tt is curious to note that in Schwyz and Zurich where the 
legislator has not provided for indemnity the Courts have at 
times allowed it. They have limited it to such cases as show 
an entire absence of guilt and denied it where the evidence 
indicates a well-founded suspicion. This tendency to base the 
indemnity on the probability of guilt finds strong opponents 
among those authorities and Courts in whose opinion mere 
acquittal justifies the indemnity. 

The chief objections raised against the German law are that 
it fails to indemnify accused innocent persons who are nole 
prossed, persons whose property has been attached in criminal 
proceedings and those who, by giving bail, have escaped 
detention pending trial. 

There is considerable difference in the legislation 'of these 
various countries as to the right of third persons injured by the 
conviction or detention of another to sue for the indemnity. 
In Germany, those who have a legal right to support from the 
unjustly accused person, have an independent action, limited, 
however, to the amount of the support of which they have been 
deprived. In Hungary, these same persons have a right of 
action for their lost support only where the accused has declined 
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to bring the action himself. It is, moreover, limited to cases 
of unjust conviction, and not merely unjust detention pending 
trial In Austria, a claim for lost support can be brought 
only by the surviving husband or wife, children or parents, where 
the accused began but dropped the action or where he is deceased. 
In most countries, Germany being practically the only exception, 
death of the erroneously accused (or desertion of family, as in 
Sweden), is a condition precedent to the bringing of the action 
by third persons, either heirs or dependents. In France, Austria 
and Hungary the right passes to hia surviving spouse, ascendants 
and descendants in a direct line. In Denmark, ascendants 
are excluded. In Hungary, in case the erroneously accused 
person has already paid the death penalty, those who have 
the legal right to support may bring the action, provided they 
can show that they are dependent on the support of which they 
have been unjustly deprived. 

Earnest objections have been raised against this limitation 
of the heritability of the claim. It is said that the moral 
integrity of the person is the common property of his ‘family, 
and that damage to property rights is the basic element of the 
individual rights of each. Claims of both categories, therefore, 
must be heritable. Legislation having in mind only a right 
to support disregards these consideration. In spite of Jellinek’s 
assertion that this right to indemnity is a public subjective 
right, and therefore personal only, most of the states of Europe 
have recognized the heritability of the right so far as pecuniary 
damage is concerned. Binding even recommends, and we 
believe properly so, that both the moral satisfaction and the claim 
to pecuniary indemnity should be transferable ad tntestato. 
This point of view is followed by the Danish and the French law, 
but is rejected by the Swedish, Austrian, German and 
Hungarian law. In France it is provided that relatives of a 
degree further removed than would involve a material injury 
to them have no right tothe claim. 


‘ ^  (B)—LIMITATIONS. 

A limitation almost uniformly expressed in the statutes.is that 
the claimant shall not have intentionally or by gross negligence 
caused his detention. The statutes of some of the countries 
such as Germany, Hungary, Norway, and Sweden, specifically 
mention certain limitations in cases where the detention or 
conviction may be said to have- been due to the act of. the 
claimant himself—thus, for example, where there has been an 
attempt to fee, a false confession, the removal of evidence, or an 
attempt to induce a witness or an expert to give false testimony 
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or opinion, or an analogous attempt to suppress such testimony 
or opinion. The statute of Denmark recognizes the possibility 
of extenuating circumstances. It is there provided, that where, 
for example, the attempt to flee or the making of false statements, 
etc., is considered by the Judge as having been due to fear, 
annoyance for excusable error, he need not refuse the indemnity. 
He may award an indemnity reduced in proportion to the offence. 

"Germany has gone furthest of all in defining the conditions 
and limitations under which the claim shall be excluded. In the 
Act of 1904, the claim may be rejected if it appears that the act 
charged involved an infamous or immoral transaction, or was 
committed during a state of drunkenness which excluded the 
exercise of free will, or when it appears from the circumstances 
that the accused had prepared to commit a felony or lesser 
crime, These may be called conditions of exclusion bearing 
on the substantial justice of the claim. Similar restrictions are 
found in the Hungarian statute. But Germany has gone even 
further and has provided expressly that certain other 
delinquencies of the claimant, having no connection whatever 
with the act charged, shall likewise deprive him of his right 
to relief. Thus, article 2 of the German, Act of 1904 provides 
that the claim may also be denied where the accused at the time 
of his release is not in possession of his civic rights, or was 
under police surveillance, or where he has been punished or 
sentenced to the penitentiary and three years have not elapsed 
since the termination of the sentence. In most countries these 
extraneous delinquencies and their effect on the right are left 
to the discretion of the authorities passing on the claim, whether 
Judge- or administrative board. 

As we have shown above, France expressly declined to 
specify any limitations on the right, leaving it to the Judge 
to determine what acts or facts shall constitute a sufficient 
objection to the payment of an indemnity. A slight difference 
between the Hungarian and German Statute may here be 
mentioned in that Hungary considers the failure to note an, 
objection or appeal against the verdict as sufficient to Warrant 
a denialof the indemnity, whereas Germany expressly provides 
that such failure to note an appeal shall not be construed as 
negligence. The draft of the proposed law of Austria governing 
unjust detention provides that 

“Where the accused through inexcusable negligence has 
failed to object to the imposition or prolongation of the detention 
when he had good ground so to do, he shall beedenied the 
award of an indemnity,” ° 


Seyeral of the statutes exclude the remedy where the act 
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has been committed under duress, necessity or self-defence, but 
this appears to us as an unjust limitation. 

A very brief statute of limitations is generally provided— 
from three months to six months is the usual time limit for 
making the claim. Denmark makes an exception in permitting 
the action to be brought within a year from the day on which 
the accused had knowledge of the circumstances on which 
he baseg his demand. This provision is rather elastic, and we 
have been unable to ascertain how it has been interpreted by 
the Courts. 

(O-—EXTENT OF THE INDEMNITY. 

As a general rule, with but few exceptions, only the 
pecuniary damage is compensated. In this respect, more than 
in any other, the statutes have fallen short of the wishes of their 
advocates, because in case of an unjust detention or conviction 
the moral damage is by far the more serious element of injury. 
.Even the Carolina Code of 1532 recognised that “ Schmach Und 
Schande” (suffering and shame) were proper elements of 
compensation, 

Germany, Austria, Sweden and Norway indemnify for the 
pecuniary injuries suffered. Germany considers that these 
include not merely physical injuries and lost profits, but also 
the losses to future income, but they do not of course extend 
to moral injuries. In the statutes indemnifying for erroneous 
conviction, it is the injury, suffered from the execution of the- 
sentence, the actual, wrongful imprisonment, which is 
compensated. Sweden provides expressly that the indemnity 
is to cover the “suspension or restriction of his means of 
existence resulting from the deprivation of his liberty.” The 
French, Danish and some of the Swiss Statutes are the most 
liberal. France provides indemnity for the damages (dommages-— 
interéts) suffered. In practice, however, so the authorities say, 
account is taken of the moral injury resulting from an unjust 
conviction, which is, indeed, hard to separate from the pecuniary. 
Thé Danish Statute extends the indemnity to “the wrong, 
injury, and pecuniary losses, which he has suffered." Whereas 
most of the Swiss Codes of Criminal Procedure provide for 
indemnity without specifying what injuries are to be indemnified, 
the Code of Criminal Procedure of Neuchatel in article 508 
provides that 

‘(Tn case the new decision declares the condemned person 
innocent, there shall be awarded to him by the Court damages 
proportioned to the material and moral injury he has suffered by 
the érroneous conviction." 
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The Hungarian statute requires first, a return of all money 
penalties ; secondly, the return of the costs of proceedings and 
the value of confiscated property ; /:rd/y, compensation for 
income lost during the imprisonment ; and /ourth]y,, money 
damages may generally be granted. How these are to be estimated 
and what they are to cover is not stated. Whether they cover 
the loss of position, diminution and falling off in business, and loss 
of credit, or whether they are simply confined to the gefinite 
actual fixed property losses can not be established. The committee 
reports (motives) lead to the inference that more than the pro- 
perty loss was intended to be covered, for the Swedish and 
Austrian statutes are characrerized as unsatisfactory in this 
regard. It may be stated in addition that it is general rule in 
Europe to provide in the Codes of Criminal Procedure for a 
return of costs to an accused person declared to be innocent. 

The French law notes an express difference between material 
and moral injuries in the matter of heritability. Both pecuniary 
and moral losses are the subject of indemnity on the part of those 
who are sufficiently near in relationship to the accused for the 
presumption to be drawn that they have suffered by the conviction 
of their relative. But, as we have shown, the right is not extended 
to relatives of a degree further removed than would involve a 
matérial injury resulting to them from the unjust conviction. 

It is curious to note that the draft of the proposed 
Austrian law according indemnity for unjust detention, denies 
any indemnity for a detention of less than eight days. The 
‘debates show that this is based on financial consideration. The 
German statute of 1904 similarly excludes from indemnity 
the mere arrest and detention preliminary to commitment for 
trial, except when followed by detention pending trial, in which 
latter event the preliminary detention is calculated as a part 
of the whole. This limitation is unjust, and isso recognized 
by the commission redrafting the Code of Criminal Proce- 
dure, who recommend indemnification even for a brief preliminary 
detention. Only where the arrest is followed by almost immediate : 
release, where there is practically no real detention, is an | 
indemnity, says the commission, unnecessary. A proveable injury 
is in such cases, in the opinion of the commissioners, generally 
impossible. To us, this proposition seems open to debate at least. 

In general the statutes recognize the obligation to accord 
satisfaction for the moral injury by providing for the publication 
of the decree of acquittal at the domicil of the accused, at the 
jurisdiction of the appellate Court, and at various other places, 
which presumably will aid the accused to obviate and allay eny 
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prejudice from which he may have suffered by the publication of 
the fact of his detention or conviction. France goes the furthest 
in this direction, providing that 

"The decree or judgment on appeal whence results the 
innocence of a convicted person shall be posted in the city where 
the conviction was first pronounced; in the place where the 
judgment was reversed ; in the community or place where the 
crime or misdemeanor shall have been committed ; at the domicil 
of those who demanded the appeal ; and at the last domicil of 
the victim of judicial error, if he is deceased, and shall be officially 
published in the journal officia], and its publication in five 
newspapers, at the choice of the appellant, shall be ordered 
besides, if he requests it." 

(D)—PROCEDURE. 

As will be seen from the statutes quoted in the Appendix, 
the procedure is generally very complicated ; in fact so com- 
plicated that it is hard to understand how the poor acquitted 
individual thrown out on the world can ever find the means 
to prosecute his claim, The statutes vary greatly from one 
another, only one country, Denmark, making it a right 
justiceable before the ordinary Courts in first instance. In 
general, it is regarded as an administrative proceeding, which 
perhaps more than any thing else shows that the indemnity is 
considered an act of grace, and not matter of legal right. Sweden 
requires that the claim shall be addressed to the King and shall 
be examined by the Minister of Justice, who is to pass upon the 
justice of the claim and the amount of the indemnity. In Austria 
the trial Court pronouncing the acquittal makes an official enquiry 
into the facts on which the claim for indemnity is based, and the 
sealed documents with an opinion of the Court are then laid 
before the Minister of Justice, who in turn fixes the amount of 
the award. An appeal from his fnding lies to the Supreme 
Court. In Hungary the trial Court makes the investigation, 
places its findings before the highest Court, which in turn, should 
it decide that the indemnity is justified, sends the paper to the 
Minister of Justice. On the basis of the findings of the highest 
Court, the Minister of Justice fixes the amount of the indemnity. 

In Germany, whose statute is the latest, it is provided 
that the second trial Court, besides its decree of acquittal, shall 
hand down a decree as to whether an indemnity in the case 
is warranted by the facts disclosed. This decree cannot be 
appealed from. If it decides in favour of the claimant, he must 
make a formaleapplication for indemnification to the district 
attoraey in the jurisdiction where the trial Court sat, The 


46n THE CALOUTTA LAW JOURNAL, (Vor. XVII. 


district attorney as a ministerial act sends the, paper to the 
highest administrative board of the state (Landes justizverwaltung). 
This board fixes the amount of indemnity, from which an appeal 
through the regular legal channels is granted to the claimant. 
Germany, therefore, has at least made this concession to those 
who have always contended that the right to indemnity is a 
strictly legal right and should be justiceable in the law Courts 

l Practically all the statutes provide that the state shall have a 
subrogated right against those individuals, officers or Judges 
who by their negligence, corruption, or malicious conduct 
shall have caused or contributed to the detention or to its 
undue prolongation, or to the conviction of the innocent accused 


person. 
CONCLUSION. 


Such are the salient features of the more important 
European statutes on indemnification by the state of those whom, 
in the administration of its criminal justice, it has erroneously 
and unjustly arrested, detained or convicted, The principle 
has been clearly recognized, but as the examination of the statutes 
discloses the remedy in practice is granted only within the 
narrowest of limits. Nevertheless, a step has been taken in the 
right direction and one which we in this country -would do well 
to follow. How we shall apply the principle, whether the relief 
shall be compulsory or discretionary, whether Court or jury 
shall estimate- the extent of the injury,- within what limits and 
under what conditions the indemnity shall be awarded, are 
matters which legislatures can work out with little difficulty. 
.While it is true that our lax methods of administering the 
criminallaw, the possibiligy of acquittal on technical grounds 
and the requirement of unanimity on the part of twelve jurymen, 
bring about nine cases of unjust acgurtial to one case of unjust 
. conviction, still the mere rarity’ of the occurrence is no excuse 
for a failure to acknowledge the principle and to remedy the 
evil. It makes the individual hardship, when it does occur, 
` seem all the more distressing. That there kave been numerous 
cases of this kind besides the recent Toth case in Pennsylvania 
and the: Beck case in England there is no doubt, nofwithstanding 
the upauthentic returns from wardens collected by the American 
Prison Congress and reported in this Journal (May, 1912, p. 131) 
to-the effect that there are but few cases of unjust execution of 
innocent persons. The whole matter of compensation for 
unjust convictions for felonies and lesser crimes is well worth 
further study, to the end that within measurable time remedial 
legislation may cure this defect in our social institutions. 


From Sournalof Criminology, EDWIN M. BORCHARD, 
Vol. III. p. 684. i 
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The Indian Decisions. Old Series, Vol. VIT, Law PRINT- 
ING Houses, Mapnas, 1913.—T he volume now before us reproduces 
Volumes 4,5,6 of the Select Reports of the Sadar Dewany 
Adalat of Bengal by Macnaghten and Sutherland. The period 
covered is 1s years from 1825—-40. The volume bristles with 
cases of great importance specially on Hindu and Mahomedan 
Law and on the Land Laws of Bengal. It is sufficient to say 
that this valuable series, in its successive volumes, maintains the 
high reputation of this well-known frm of publishers. ' 


The Lawyer's Reference, Calcutta, Civil, C. L. R. & B. 
L. B., by T. V. Sanjiva Rao, Law Printe House, MADRAS, 
I913—PRICE Rs. 15.—This handsome volume gives an analysis of 
every single case reported in the Calcutta Law Reports and the 
Bengal Law Reports together with a full statement of the way in 
which the cases have been affected by subsequent judicial decisions. 
This volume, like its predecessors, is indispensable to the 
profession and shows to the busy practitioner, at a glance, bow 
any particular case is authoritative at the present moment. 


The Mitakshara edited by S. S. SETLUR, B.A, LL.B. 
1912.— This splendid volume gives the Sanskrit text of the 
Mitakshara with Viswarupa and the Commentaries of Subodhini 
and Balambhatti. The texts of these commentaries have hitherto 
been inaccessible to scholars and professional gentlemen, 
though fairly good editions of the Mitakshara itself have been 
available. Every member of the profession, who has been called 
upon to discuss an undecided question of Hindu Law, knows 


'the value of a reference to the original text and Mr. Setlor has 


earned the gratitude of all such persons by this critical and 
scholarly edition. He will still more enhance the debt of grati- 
tude, when he publishes a complete English version of this work — 
en English version is most urgently needed, because there are a 
great mgny Lawyers who are unfortunately not able to read the 
original Sanskrit. The work is handsomely printed, and, as we 
have found from constant use during many weeks past, it is. 
singularly free from typographical errors. We have no doubt 
the work will find its way into every legal Library of any 
pretension, l 


4 
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The Law of Joint Property and Partition in British 
India by RaxcHaRAN Mirra, M.A. B.L., SECOND EDITION, R. 
CAMBRAY AND SON, CALCUTTA, 1913.—The Senior Government 
Pleader of the Calcutta High Court made his reputation many 
years ago as a learned and accurate lawyer by his work on the 
Law of Joint Property and Partition. The volume embodies 
the Tagore Law Lectures for 1896, and we extend a cordial wel- 
come to this the second edition of this valuable work. The 
cases have been brought up to date, and due account has been 
taken of the result of legislative activity during the last 16 years. 
The work has the merit of being readable by students and at the 
same time useful to the practitioner. This feature, we are glad 
to find, has not been sacrificed in the new edition ; the author 
has escaped the temptation to turn his book into a Digest ; many 
an excellent work has been spoiled in this fashion. When we 
state that the work has been printed at the Hare Press and 
published by Messrs. Cambray, it may be inferred that the get-up 
is excellent. 


Muhammadan Law, by F. B. TvaAsjt, M. A. TARAPOREVALA 
Sons, BOMBAY, 1913, Price Rs. 16.—The Hon'ble Mr. Justice 
Tyabji has inherited the name of a distinguished Judge, and the 
present work conclusively proves that heisa chip ofthe old 
block. Here we have a complete statement ofthe Principles of 
Muhammadan Law in the form ofan annotated and illustrated 
code. The attempt has been made before, with a considerable 
measure of success; but the present author enjoys the unique 
advantage ofa competent knowledge of the original sources. 
The principles are lucidly and accurately stated ; the proposi- 
tions are logically arranged, illustrated, and annotated witha 
running commentary, giving the substance of the judicial deci-, 
sions on the subject. The work will take its place forthwith in 
the front rank of authoritative treatises on the Muhammadan 
Law, and will repay careful perusal by the student as well as by 
professional men of all ranks. è A 

Outlines of Procedure by A. M. WrsszgE, M. A^ LL.B., 
SECOND EDITION, SWEET AND MAXWELL, LONDON, 1913, 75.-6d.— 
This excellent book on its first appearance was very favourably 
reviewed. The fact that a second edition has been called for, 
in a very short’ period of time, indicates that it bas removed a 
want. Itgivesa concise and clear account of Procedure in an 
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Action in the King's Bench Division, and attention is drawn to 
modern decisions with which alone a student. may be expected to 
be familiar, In the present edition, the brief chapter on Evidence 
has been omitted and the other chapters revised and enlarged. 


Law of Libel by W. V. Barr, M. A., Stevens & Sons, 
Lonpon, 1912, 6s.—-This volume is based on a course of lectures 
delivered by the author atthe Institute of Journalists, at the 
request of the Faculty of Laws of the University of London. 
The work is limited to an exposition of the law of Libel as 
affecting Newspapers and Journalists, and references are given 
only to leading decisions, The work will be found useful to the 
class for which it 1s intended, but the busy practitioner who may 
have to work up a difficult case cannot afford to neglect the 
classical work of Blake Odgers. 


Law of Arbitration in India by G. J. Apvant, KARACHI, 
1913.—This is an interesting work on the Law of Arbitration as 
administered in British India. The author has attempted, with 
a large measure of success, to state in a codified form the 
principles of the subject. References are given to Indian as 
wellas English decisions, and the work is likely to be useful 
tothestudent as furnishing a clear and concise statement of 
the main doctrines of this important subject. 


The Law of Arbitration in British India by Durca- 
CHARAN BANERJEE, B. A., SECOND EDITION, BUTTERWORTH & Co., 
CALCUTTA 1913.— We extend a cordial welcome to this the second 
edition of Mr. Banerjee's work on tbe Law of Arbitration which 
has attained the position of an acknowledged standard work on 
the subject. The work bas been rewritten, and though Mr. 
Banerjee modestly describes it as a second edition he might well 
have claimed it as a new work. We have had occasion to use the 
first edition frequently and were very much struck by its cleanness 
of argangement and accuracy of statement. The present edition 
is characterised by these qualities, and at the same time is more 
exhaustive. It is one of the few books on legal topics produced 
in this country really worthy of serious study. 


The Law of Evidence by MaumcHanpra SARKAR, M. C, 
Sarkar & Sons, 75, HARRISON Roan, CALCUTTA, 1913, Rs, 9.—Mr, 
Sarkar has made his reputation as a distinguished member of the 
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Judicial 'Service:and as án indefatigable writer of -legal text books 
and commentaries. The present work béafs ample testimony of 
labour spent in the collection and arrangement of ‘materials. In 
a subject like the Law of Evidence, which has been examined by 
so many authors of repute, it is dificult to be original; but we 
may say without hesitation that the notes to the present edition 
are well arranged, exhaustive and accurate, and the commentary 
will be found useful to the practitioner, as well as to the ambitious 
student. The price is moderate, specially when we bear in 
mind the excellent get-up of the volume, and this will, no doubt, 
help to bring this work within the reach of many a member 
of the profession. : 


SHORT NOTES. 
I. L. R 38 Rom. 599 Land Acquisition Act—Collector’s award—Fower of Local 
1912, 7 : Government to interfere with tt. 
ee Bejanji This case decides that the Local Government has no power 


The Rpecial Officer, to interfere with the award of the Collector under the Land 
ini e Acquisition Act. The officer here who was appointed by the 
== Local Government to take order for the acquisition in ‘question; 
Batchelor and 
Heaton, JJ. that is, the “ Collector," had reached his own conclusions as to 
TT the amount of compensation to be awarded, as the result of 
inquiries initiated and held by him under the provisions of the 
Act. But under the terms of a standing Government Resolution, 
he had to refer the matter to the Collector of the District 
for instructions, with the result that he was eventually, directed 
by the Local Government to make, and he did accordingly make, 
an award, not in accordafice with his own opinion, but at a very 
much smaller rate of compensation than he had himself proposed 
to offer. The question in the appeal was, whether this enforced 
award could be sustained. It was held, not. It.is not open to 
Government, (notwithstanding that the appointment of the 
Special Collector rests wholly with them),—after the inquiries laid 
down by the Act have been made and concluded by the Special | 
Collector,—to interpose, and in effect to set those inquiries at 
nought, and substitute for the Special Collector's opinion their 
own opinion as to what is fair compensation. The Act contem- 
plates the making of an award by the Collector of the compen- 
sation’ ‘which, in his opinion, should be allowed (section 11). 
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NOTES ON OASES. ELI, 


1919, 


Hia sister's son— Whether an heir to stridhan under the I. L. R. 40 Calc. 82 
Dayabhaga. bg 
Shashi Bhushan 
al t d S 
The half-sister’s son of a Hindu widow governed by the Rajendra Nath. 


Dayabhaga school of Hindu Law applied for probate of her will, — 

and the question arose whether he was an Der to the testatrix, gered 2 
The will was contested by the daughter's. son of the. great- = 
grandson of the great- great-grandfather of the husband | of. the 

widow. 


X 

That the " sister's son" is an heir under the Dien 

to the stridhan properties of a- widow admits of no dispute. 
The "sister's son" is expressly mentioned in the text of 
Vrihaspati. referred. to in the Dayabhaga in Chapter IV, 
‘section Il, verse 31, where the author deals with the question of 
succession to the separate property of a a woman. The 
question is whether the expression "sister's son" in this text 
is sufficiently comprehensive to include the son of a half-sister. 
‘The point arose for determination in JDaskarathi Kundu v. 
Bipin Behari Kundu, (1904) I: L. R. 32 Calc. 261, and it was 
there held that the sister's son includes a step-sister's son, so 
that the latter is entitled to succeed to a woman's s/ridAam as 
an heir. The case of Bhola Nath Roy v. Rakhal Dass 
Mukherji, (1884) I. L. R. 11 Calc, 69, goes also to support the 


-same vigw, though no doubt that was a case of succession to the 


property: of a male owner. In the present case, therefore, 
„their Lordships hold that the half-sister’ s son is entitled to probate - 
of the will of the widow. They add, moreover, that even if the 
half-sister's son does not stand in the: same position as the full 
sisters son, he is entitled to succeed in preference to the daughter's 
son of the great-grandson of the great-great-grandfather of the 


husband. of the widow (as the caveator was in this case). 
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1912. Effect of omission to serve Notice under Order 21, Rule 22, 
L D. B. 40 Calo. 45 Civil Procedure Code—Sale votdable, not void —Substantial 


injury to be proved—~Secund appeal, 

An execution sale was sought to be set aside on the ground 
Roy. of non-service of notice under Order 21, Rule 22 of the Civil 
on Procedure Code, old section 248. The applicants, judgment- 

Brett and N, R, : : : i 

Ohatterjea, JJ. debtors, however, failed to establish any resulting, substantial 
COS injury. The question was, whether in these circumstances they 

were entitled to succeed. It was contended on their behalf in 

the frst place that they were not required to prove substantial 

injury, inasmuch as their application was one under section 47, 

old section 244, and not under Order 21, Rule 9o, old section arr. 

Secondly, it was argued that a sale held without the issue of the 

notice in question was t$50 facto void and of no effect, and reliance 

was placed on the case of Sahdeo Pandey v. Ghasiram Gyawal, 

(1893) I. L. R. 21 Calc. 19. On the first contention, their Lord- 

ships, following the decision in Lrvinta Ashton v. Madhabmoni 

Dast, (1910) 11 C. L. J. 489, and Lakshmi Charan Sen v. Sris 

Chandra Roy, (1910) 13 C. L. J. 162, agreed that the application 

was one under section 47, but held that that did nob absolve the, 

applicants from the necessity of proving substantial loss to 
themselves as the result of the irregularity in question, An 
application under section 47, be it noted, is the only appropriate 
proceeding to set aside a sale on the ground of non-service of 
notice under Order 21 Rule 22, asit now is, or section 248 as it 
then was. Not an application under Order 21, Rule 9o or old 
section 311, for the obvious reason that the validity of the sale is 
not attacked on the ground of any irregularity in the publication 
or conduct of the sale to which only that Rule or section refers, 
nor a regular suit, inasmuch as such a suit is plainly barred by 

section 47, or old section 244. 

On the second contention of the judginent-debtors, it was 
held, notwithstanding the case in I. L. R. 21 Calc. 19 that such a 
proposition was manifestly untenable in view of the Privy Council 
decision in Malkarjun v. Narhart (1900) I. L. R. 25 Bom. 337 
8. C. L. R. 27 I. A. 216. The effect of the omission to serve the - 
notice in question is sof to make the sale absolutely vord, but it 
only makes the sale vorgaó/e in an appropriate proceeding for that 
purpose, That is also the view taken in the two other cases cited 
above. 

The fact that the application to set aside the sale is held to 
be one under section 47 necessarily gives ris to the further fact ~ 
that an order passed on appeal on the said application iseopen to 
second appeal, 


Kumed Bewa 
e 


Prasanna Kumar 
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Land Acquisition Act—Government’s Right to Deduct Poundage 
and Fees on Deposit under section 91—Apportionment.. 


It is decided in this case that the Government are not 


53a 


1911. 
I. L, B. 87 Bom. 76 


Pestonji Jebangir 


as a matter of right entitled to claim a refund of the poundage Modi, in te matter 
OL, 


and fees which they have to pay when the compensation money in 
a Land Acquisition case is deposited in Court by the Collector 
undes section 31 (2) of the Act. The money deposited under 
that section is the amount of compensation paid in respect 
of the land acquired, and the Court in which the money is 
deposited has only power to direct the payment of that money 
without any deductions whatsoever to the person or persons 
interested. If the Government incur any expenses out of pocket 
on account of the poundage and fees, it is open to them, 
when they are acquiring land for a Company, to include 
the same in “the costs of acquisition" in the agreement which 
the company is required to execute with the Secretary of State 
under section 41. And where the Government are acquiring 
for their own purposes, the payment in question would not 
really be a payment out of pocket, but merely the debiting of 
a certain sum to one account and crediting it to another, 
so that the question of re-imbursement would not properly arise. 

An opinion is also expressed in this case as to the 
principle on which apportionment is to be effected, which, 
though odster, is still deserving of note, The Act, it is 
well-known, is quite silent on the question. What is generally 
done in cases where various persons are interested in the compensa- 
tion, is to ascertain the market-value of each of those various 
interests, and to assess it accordingly. But it is pointed out that 
with only a fixed sum to apportion, this would obviously lead to 
difficulties, For instance, it may not always be possible to 
ascertain the market-value of al such interests, for the obvious 
reason that they may not have a market-value at all, or, again, 
even where that is possible, the sum total of the market-values of 
fhe aggregate interests involved, thus ascertained, may not 
coincide with the total compensation available for disposal. What, 
therefore, it is suggested, should be done in such cases is to 
apportion the total compensation among the various persons 
. interested fn proportion to the value of their interests, (the market- 
value itself, where ascertajnable, affording a useful guide in 
determining such proportion.) 
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Indian Limitation Act, 1908 by T. V. Sina Rao, Third 
edition by P. Ramanath Aiyer, B. A. E. L. Law Printing 
House, Madras, 1913. Rs.10. 


The merits of the commentary, on the Indian fonnsdon 
Act by Mr. T. V. Sanjiva Rao are familiar to every member of 
the profession. The, cases, English and Indian, have been 
exhaustively collected and analysed, and their results are stated 
with precision in logical order. References are given not 
merely to cases in what are. called authorised repotrs, but also 
to decisions in the so-called unofficial reports. The editors have 
no faith in the doctrine, that a judicial decision loses its value 
because the official reporter is too idle to print the judgment im 
theiOfficial Report. Apart from this, references ‘are given to 
auch English decisions as lay down important .principles, . The 
result is that we can.get at a glance.the whole law. upon any 
question of limitation that may arise in this country, and itis 
needless to say that this by itself is a great triumph. We may 


add that this handsome volume, beautifully printed and. strongly . 


bound,covers nearly fifteen hundred, pages and costs only ten 
rupees. It is not-a matter for: wonder that it; has becomé.a 
universal favourite and rapidly passed into third'edition. A 
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Commercial Law by F. G. Ngave, Second edition al 
us London, 1913. 


"This compact hand-book on Commercial Law was favourably 
received on its first appeárance seven years ago. In thé present 


'edition, the arrangement of tle topics remains sübstantially 
‘unaltered, ‘but references have: been added to recént decisions, 


with which a student of average industry ` niáy be expected to get 


“himself acquainted. The new edition will bé fourid even more 


useful than the: last arid will serve to` ‘maintain ihe book in public 


-y 


r - 


4 t - # - a - e - 


-o ———— — —— —— 


wa 


4 


The Calcutta Law Journal. 





VoL. xvii. OALOUTTA, MAY, I & 16, 1913. jv 9— 10. 


| 


Res Judicata IN EXECUTION CASES. 





f—Finality of Orders. 
An order rejecting an application for execution is not an 
adjudication within the rule of res judicata (1). 
In so holding their Lordships of the Privy Council evidently 


intended to limit their decision to the mere question whether 


the doctrine of res judicata applied to cases in execution, and 
the wider question whether upon general principles of law an 
order made in the course of execution proceedings ought to be 
allowed to be re»pened at any subsequent stage of the same was 
not before the Judicial Committee then (2). 

This question came up before their Lordships of the Privy 
Council in Mungul Persad Dichit v. Girtja Kanta Lahiri (3), 
Ram Kripal v. Rup Kuari (4) and Bent Kam v. Nanhu Mul (5) 
in which their Lordships held that a-decision of a Court executing 
a decree may not be correctly called res yudrcata but is valid and, 
upon general principles of law, is final and binding between the 
parties. Such a decision if regularly made by a competent Court 
(6) having jurisdiction to try the question and unreversed by 
competent Court of appeal (7) cannot be subsequently allowed 
to be challenged by the parties, no matter whether the rule of 
res judicata might properly be applied to them or not (8). 


TI— Ex parte orders. 


The rule applies even in the case of an ex parte order passed 
on an application for execution, provided that the opposite party 
had been given an opportunity to appear and the adjudication 
acquires the oharacter of a judicial order (9), the reason of the 
rule being, that when a judgment-debtor has in a proceeding 
for execution submitted to the process of the Court without 
taking an objection which he could have taken, he cannot in a 


(1) Delhi and London Bank v. Orchard; B Calc. 47 (P, 0.) ; 41. A. 127; 
followed"in’6 Calc. 208 and 3 All. 341 (F, B). 

(2) 141C. W. N Jld at p. 118; Khosal Chandra v. Ukiladdi. 

(8578 Calo.61; 81.14. 128 ; 110 T. R. 118 (P.1O) 


(4) 6 All. 269; 11 1. A. 87 ; 6 A. W, N. 286 (P, C). À 
(o 7 AM. 1024 P.:0) ; 11 I. A. 181. 

. (6) 8 Bom, 54. (8) 11 Bom. 587. 
(7) 2 € L, J, 884 ; 8 0, W, N, 956, (9) 9 Bom. 828. 
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subsequent execution proceeding take the objection which 
he failed to take in the previous proceeding (10). 
So where a Court has after notice to the judgment-debtor, 
righily or wrongly, passed an order to the effect that a decree 
is executable, such order, so long as it stands unreversed, 
would preclude the. party from re-opening the same question at 
any subsequent stage of the execution (11), or where the 
judgment-debtor, after.notice of the decree-holder’s applicafion 
| for execution and having had opportunity to object, omitted to 
raise the plea of limitation, he is precluded from subsequently 
B Pontesa that the previous pelition.was time barred (12). 

. So also where the Court rejected an application ex parte 
and the decree-holder did not take any step to have the order 
set aside, the order was. held incapable of being questicned 
` when a, fresh petition for execution was presented by the 
= decree-holder (2). 


. LIL — Ex parte orders passed without notice to the 
| judgment-debtor. 


‘An order passed in an execution proceeding without notice 
to the judgment-debtor (13) or where the judgment-debtor was 
no party to the execution (14) or where the judgment-debtor 
bad no opportunity at all to raise any objection to the previous 
z execution proceedings and the point subsequently taken had not 
- been adjudicated (10) or where the order directs the sale of the 
. interests of certain defendants which the decree did not direct 
z- (r5), such order does not operate as res judicata between the 

parties. 

Where the notice to the judgment- -debtor did not make 
mention of any claim for interest set up in the application for 
3 execution, which was not allowed in the decree, their Lordships 
* of the Madras High Court held that an order passed on the 
application did not operate as ses judicata (16), for knowledge 
ofthe nature of the claim. in an execution .cage can only be 
presumed' when the application is for the execution of a decre 

~ or order directing a thing to be done (17). . Å‘ 
- It is-well settled that mere service of notice under Order 21, 
- Rule 22, Sub-Rule 1 Civil Procedure Code is not by itself sufficient 
to debar the judgment-debtor from urging the objection that an 


^ 


10) 18 Oale, 257 (at p 261). P 27 Oalo. 210 (at p. 212). 

11) 24 Mad. 633 (at p 685). . (10) '8 Oale. 257. 

12) 24 Mad 669 (at p. 671), 15) 80 Mad. 225. 

(3) 14.0, W, N, 114, 16) 17 M. L J. 811. 

(13) 7 Bom, 816, - 17) 24 Mad, Q55;.15 MPL. J. 247 
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‘application is barred by limitation when no order for execution 
had beea made after the service of notice (18). But when an 
-execution petition is registered aud attachment is issued on 
proper notice to the judgment-debtor, it is no longer open to the 
judgment.debtor to question the legality or validity of the 
proceedings on the ground that the execution is barred by 
time (19). 
A? 


IV — Ex parte orders passed after contest. 


Where in an execution case the judgment-debtor appeared 
and prayed for time to put in objections, on which an adjournment 
. Was granted, butthe judgment-debtor failed to appear on the 
adjourned date, when the Court directed the decree-holder to take 
. further steps within a certain day, it was held that the judgment- 
deo:or was precluded from having the matter reopened and from 
urging, on a subsequent application by the decree-holder being 
_ presented, that the previous application was filed out of time, 
notwithstanding that the same was dismissed for default, the 

decree-holder not having taken any step (20). 

Where the judgment-debtor put ia objections but failed to 
appear en the day fixed for hearing and the Court struck off his 
objections without judicially deciding, but afterwards heard the 

‘parties respecting those objections, their Lordships of the 
Allahabad High Court held the procedure justified by law (21). 
In a later case however it was pointedly held by them that where 
.the judgment-debtor on the day of hearing failed to support his 
" objections and the objections were accordingly dismissed, it was 
not open to the judgment-debtor to subsequently plead limitation 
in the matter of that application for execution although the same 
was ultimately struck off for non-payment of process fees (22). 

* Where the judgment-debtor pleaded limitation, but after 
several adjournments neither party appeared on the day of hearing 
and the jüdgment-debtoi's objections were dismissed, and the 
execution case was also struck off for default, it was held that 
the dismissal of thé objection could not operate as a bar to its 
being urged when the decree-holder applied for execution subse- 
quently (23). But where, on judgment-debtor's objecton an 
order is made determining the rights of the parties, either directly 

13) 15 O, W. N. 661 ; following 35 Oale, 1069; 8 0. L J. 193, 
19) 23 Cal. 874 (at p. 887. 
20) 17 O. W. N. 133. 

(21) 16 AlL 282. 


(24). 24 Al 283, 
(23) 28 Osle, J22;5 O. W. N. 80 and also 10 C. WL N. 202 ; 80, L. J. 240. 
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or by implication, the fact that the case is struck off, the decree- 
holder not choosing to proceed with the execution, such an order 
does not entitle either party to re-open the question upon which 
there has been a previous adjudication (24). 


V.— Orders passed without jurisdiction and incorrect orders. — - 


An erroneous decision on the question of limitation can not 
be treated as invalid unless set aside in ways provided bylaw (25), 
and the leading case on the subject Mungul Persad Dichit vw. 
Girija Kanta Lahiri (3) has been construed to be an authority 
for the proposition that, assuming that a decree is barred at the 
date of some order made for its execution, such order, though 
erroneously made is nevertheless valid unless set aside in due 
course of law (26). 


A Court, construing adecree in an execution case as giving 

certain reliefs, is not competent on asubsequent application to 
— treat those orders as erroneous and to put a different construction 
on the decree (27). 


Where, however, an order was passed in an execution 
proceeding, without jurisdiction, imposing an illegal. condition 
not bearing on an issue raised by the judgment-debtor, the same 
was held not binding on the decree-holder (28). So also where 
an erroneous order made in an execution case by a competent 
Court was reversed in appeal by a Court which had no juris- 
diction over the subject-matter of the litigation, the decision of 
this second Court was treated as a nullity, notwithstanding the 
fact that the parties submitted themselves to its jurisdiction (7). 


AMBIKACHARAN Ray, M. A., B. L. 


(24) 11. O. L. J. 91 ; 14 O. W. N. 857 as explained in 17 0, W, N. 113. 
(25) 25 Calc. 789 (795). . 
(8) 8 Cale. 51 (P. C); 8 I A. 128 ; 110. L. R, 118, 
(26) per Mookerjee J. in 10 O. W, N. 209 and 14 O. W, N, 114 (116), ` 
(27) 19 Mad. 61. 
(28) 11 C. W. N. 236. . 
(7) 3 O. L, J. 884 (888) ; 9 O. W, N, 966, 
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ADVOC ATES IN HINDU INDIA, 

The history of legal procedure in Hindu India has yet 
'to be written. But before that history has been. written we 
might accept the predication that the procedure-law of the 
Hindus differed radically from that of ancient Europe. Despite 
that difference there is a point of striking similarity in the institu- 
tion of the advocate, It seems that in Hindu India, as in ancient 
Rome, Counsel was not supposed to receive any remuneration, 
yet there seem to have been Hindu Ciceros, who lived by, what 
the layman calls, “ fleecing their clients." 

The position of our Hindu predecessors-in-profession with 
regard to their remuneration is illustrated by a recorded case. 
As late as about the 7th century of the Christian era, they were, 
probably, not supposed to accept any fée. The case is reported by 
Asahaya (1) the famous commentator of the Narada-Smriti. 
According to the general principle of Hindu-Law the obligation 
of descendants to discharge the debts of forefathérs ceases in the 
fourth genetation ; one is liable’ for the debts of one’s ‘deceased 
father and grandfather” only (2). "^ The Nardda-Smriti lays down 
this law, in clear terms, in ch. I. 4. ` But a little below ‘another 
verse—the verse 6th—finds its way im the text, extending the 
liability to the great-grandson. Asahfya commenting on this 
verse (I. 6) cites’a decided case, apparently to support the 
provision of the verge. ‘A suit was brought at the Court of 
Pataliputra by oné Shridhkara against Mahidhara, an infant, 
and his guardians for the recovery of 10,000 dratiinás 
(drachmae = rupees) as principal and 200 dr. as interest. - Thé 
principal was advanced to  Devadhara, a merchant and the 
great-grand-father of the defendant Mahidhàra, at an interest 
of 2 X per mensem, After paying the interest for the first month, 
Devadhara died of high fever; his son died of cholera, 
*Devafthara's great-grandson Mahidhara who was à minor 
alone surviving?! Mahidhara who had taken to bad ways; was 
caught hold of by his’ maternal uncles and their sons. 
'Mahidhara’ s guardians were told by Lawyer-Durdhara [wre- ox), 
a Brahmin,’ not to pay ‘a_ single rupee’ to Shrídhara, 
Durdhara promising to “defend them in Court.” The guardians 


(1) The N&rads-Bhüshya of Asahüya could not be later than the 7th cen- 
tury, for about the middle of that century Pataliputra was found deserted, and 
Asahiya ks of Paétaliputra asa living town. The- date of the Narada- 
Smriti itself would be about the Sth century. 


(2) ea II, 60; Vishnu VI, 27, 28 ; Narada, I, 4 ; Mitakshard sub. 
Yajna, IT 


Remuneration, 


Skridhara 
v. 
Mahidhara. 
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promised to pay the Lawyer 1,000 drammas ‘as present ' 
(ex). "When at the close of the second month Shridhara called 
upon the guardians to pay the interest (200 dr.) he was told, 


on the authority of Lawyer-Durdhara, that Mahidhara being the ^ 


fourth in descent was not liable to pay even the principal. 


Shridhara, consequently, sued Mahidhara and his guardians. The | 


defendants " appointed "- ( faqa: engaged) Lawyer-Durdhara, and 
the plaintiff, “Mr. Lawyer-Shekhara” [wr waia] Lawyer- 
Durdhara appeared for the defendants ‘ for the sake of friendship 
coming down for generations.’ He argued his case on the authority 
of Narada I. 4, contending that no claim could lie against’ Maht- 
dhara, “Mr. Lawyer-Shekhara ridiculed the arguments of 
Lawyer-Durdhara, quoted opinions of great men, placed (before 
the Court) the real spirit of the whole law (on the subject), and 
(finally) said : ‘Sir, Durdhara, you are not unversed in the letter 
and the spirit of legal lore . . . . . seduced by the temp- 
tation of a present (fee, ew), you want to ruin Shridhara. Are 


you not ashamed of it’? (The accusation resulted in) total D 


discomfiture of Lawyer-Durdhara ” (3). 


ao 


Mea ma Baya) aa adafrefeaatam ainiaan wt 
APTS SNO.» eee Fiamma eta qaot ET IA KaTa en uet 
MATA WA Tanta Hayat wenn uero urgens fau: 
atakataa ( afata ») wrap) Sao gat fram: Qae 
net ated arefafar | a apretar! 1 fetu: ufeatfea: | asta 
writen at worsen eve: aay agree qa A ATTA: | 
WE a: yat wera cafenfs | ser ware ae eausa 
qaad «Tete ad makt der) wt ast wat fuus fatur 
q uftqa dre maA A aftecgee-gqtaa agen warty 
zaai mm ate: m gaaf ma ga aera | 
wrewreTdediw afa agata sal ama fee weeqet 
aaia a gah wara waaa: egzeufurcasmfert: 
manaa we weeqyurnnfiraaga4aa Rand aviet wage: 
alga, mw aft Rat water oagtewargear emt: | 
SC werd? MGT WAM] Wueeeee va med feugi m 
araq | uva afara eats fames aare adiri fa " 
wa wsfüffe mea eg: ate draremquifumds wf a 


Rd atacaget wp qafa AAA AGITE. ee eu. 


WES WIN: oe re cere Raramen we itet aa ary} 
e yh warp qimeng a qe) a arty metderen® | 
agane stargate uy en ayaa aacfeata fast dieque 
maka eaaa wife feels a acendte Vee WWW | 


(3) aure wufugmreqaumremfufeui | AAR MET: 


, 


fing, 


y 


Narada-Smriti (Bib, Ind. edi), Asah&ya's Commentgry oy J. 6. Qt. Jolly, |, 


Sacred Books of the East, XXXIII, 42a. : 
e 
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Apparently the case was decided against the defendants on 
the ground of the illegal agreement between the client and the 
lawyer to give and receive ‘the present ’ of r,ooo dr. on the con- 
clusion of the case in favour of the defendants. The agreement 
savours of champerty. It is possible that only champerty was con- 
demned, while a fee was allowed at the time. But the significant 
passage about Counsel Durdhara’s appearing for the sake of an 
old friendship goes to show that at the time. when the Nárada- 
Bhash¥a was written no fees were allowed. The profession seems 
to have been honorary. This would have naturally led to a 
practice of receiving surreptitious fees as in republican Rome. 

There is evidence that as early as the rst century B. C. 
professional lawyers in India were a class by themselves and that 
they formed a characteristic feature of large towns, For, in the 
Milinda Panho, Bk. V., where the chief features of a typical 
. Hindu city have been described in detail, advocates also figure. 
But they figure under a nickname which is indicative of the 
uncharitable lay-view taken of the profession at the time. Lawyers 
were called "Ssllers-of-Law" or ''Traders-in-law." [Dharma- 
panikah] (4). Before they there come in the description the 
" Reepers-of-Law" [Dharma-rakshas] who seem to have been a 
class of lawyers known and referred to for their knowledge of cor- 
rect texts and then criminal judges [ Rupa-dakshas, =‘ Skilled in 
judging appearances’] who were ‘skilled in detecting the source 
of offences, skilled in deciding whether any act is offence or not, 


whether an offence is grievous or slight . . . . . skilled in 
deciding questions as to the rise, the acknowledgment, the 
absolution, or the confession of an offence, as to . . . . the 


defence of an offender" (5). After sellers of different luxuries 
and the police (nagaragoptas), the writer describes his ' SELLERS- 
or-Laws', ©" who according to the spirit and according to the letter, 
according to justice (nayatah) and according to reason (aranatah), 
according to logic and by tllustrations, EXPLAIN AND RE-EXPLAIN 
ARGUE AND RE-ARGUE.” (6) l 

Hindu advqcates were known for repeating themselves as 
early as about the ist century B, C. . Virtue is often hereditary | 


Ran I eS d AH itid iiM RT n c Attn 
(4) Trenokner's Malinda Parko, p. 344. The work was commented upon 


in the 6th oentury A. U. It seems to have been written in the l'unjab, before 
the rige of the Northern Buddhism, Its hero Menander was a Greek adven. 
turer who was defeated by Pushyamitra, Generalissimo of Magadha, about 180 
B. C. When the work was composed the nationality and the obscure place of 
birth of Menander were distinctly remembered by the writer. 


(b) Transiation by Rhys Davids, Sacred Books of the East, XX XVI, 236. 
(6) "Vüchenti anuvdohanti bhüsanti anubhüsanti" Trenckner, p. 345, 
Of. S. D, E., XXXVI, 288, 
@- -- 


Bly 


Lawyers a feature 
of cities in Ist cen- 
tary B.O, 
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I of the It appears that about the 8th century fees for advocates were 
legalised. The Hindu Law borrowed and adopted by Burma 
at about that time provides for such fees to be calculated at 
a percentage of the value of the suit or according to the gravity 
of the offence. The Dharmathats or “the Laws of Menoo”’ 
dictates : 

" Any good pleader, though the statement of his 
case may not have been taken down, if he has onlysjust 
sat down, or puts up the sleeve of his jacket, shall 
have a right to his pay." 

This is not the only provision of the DAarmatkats which would 
.. -.  Callforth the full approval of our present-day Bar. We have a. 
further provision that having engaged one legal adviser ‘the 
client shall not call another pleader,’ unless the client be pre- 
pared to fee both fully. Fees, however, could not be recovered 
after 7 months. 

In the Burmese Code the lawyer in several places has 

= Š been regarded on the same footing as the physician. It is 
intersting to note that in classical India, a patient suffering from 
a dangerous disease and despairing of his life, would promise as a 
matter of form, to become a slave to the physician on recovery. 
On recovery he would buy himself back, so to say, by making 
a handsome present (8). The same principle has been extended 
with regard to the lawyer's remuneration when he defended 
the prisoner “in matters of life and death", he “has a right’ 
to a fee of thirty tickals of silver," “the price of his client's 
body." 

Two functions which are distinct and different under 
Hindu Procedure have been combined in the office of the 
advocate in the Dharmathats. Under our procedure, both parties: 
at law had to give sureties (pratthku) for prosecution and defence 
of the case. A class of men hovered about the CouRT-HOUSE 
to stand surety. They were distinct from lawyers. But under 
the Burmese Code of Manu, an Advocate is also a surety to» 
his client. . 

One wonders whether any punishment was prescribed in 
India (if fees were allowed here in later days) or in Burma 
for the conduct of the advocate who took the fee and would 





(7, Richardson, Laws of Menoo, p. 50. 


(8) Of. “All that I possess, shall be yours, doctor, and I will be your 
Slave." Vinaya Pitaka, Mahavagga, VILI. I, 20. 


. 
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not appear at the hearing. In Burma probably the contigency 
was avoided by making the fee payable on the conclusion of 
the case (9). 

The employment of Hindu advocates was not based on the 
principle of agency. The class of agents-at-law (pratinidht, ‘ repre- 
sentatives’) was altogether different. Theiracts were binding on 
the litigant principals (10). But apparently the acts of the advocate 
could snot be binding on the client, if prejudicial to him. (11) 
The governing principle: was that one learned in law could 
come in, as such, and assist the Court. The SAué&ra-nít: preserves 
the doctrine: ‘appointed or un-afpointed a lawyer (lit. ‘ knower- 
of-law’) is entitled to speak [before the Court] One who follows 
the law utters divine voice " (12). As the * appointed" ones came 
and formed the jury (of 7, 5, or 3) to help the Court in dispensing 
justice (13), so could an un-appointed knower of law come in 
and address the Court. And the advocate alone had this privilege, 
he alone could speak, unasked, before the Court. Any one else 
attempting to speak ‘un-appointed’ [wfegmmwidtw] would have 
been guilty of one of the '! contempts of Court.’ (14). 

KASHI PRASAD JAYASWAL, 


(9) Of, Richardson, p. 50. 
(10) Shukra-Niti, IV, 5, (10, 13). 


(1b Of, Richardson, Laws of Menos, p. 50. “If pleader be bad, , . . 
the cause he is employed in shall not suffer." 


(12) «fri frg wr wes agfa eS ure aa ws ragade a 
IV, 5,28. Obviously the Shukra-Niti is the work of a lawyer. He would 
very naturally claim for his profession the position of 
the oracle of Divine Voice | 


(18) Shukra-Niti, IV, 5, 26, 
(14) Shukra-Nit!, IV, 80-82. 


' REVIEWS 


All India Century Civil Digest, 1811-1912, by B. R. 
Desar, Vols. V & VI, BARODA, 1912, Rs. 7 per volume.—T wo 
fuxther instalmentá of the Century Civil Digest by Mr. Desai, are 
before us. The fifthvolume covers the headings from Evidence 
to Hypothetical Develop ment, while the sixth volume contains 
the headings from Iddat to Lights. These two volnmes deal with 
subjects of great practical importance, amongst which may be men- 
tioned Evidence, Execution of Decrees, Hindu Law, Jurisdiction 
and Landlord and Tenant. We have tested various entries and 
found the analysis of the cases, full and exhaustive. Ifthe work 
is finished in*this style, there will be no ground for complaint. 
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All India Civil Digest, 1811-1911 by T. V. Sanjrva Rao, 
Vor. V, Law Printinc House, MapRas, 1913, Rs. 8.—This 
great Digest by the late Mr. Saujiva Rao continues to make 
steady progress. We have in the present volume all thé head- 


ings from Idol to Limitation. The statements of the cases are 


as usual concise and clear, and the cross references are so 
abundant that the busy practitioner can trace out a case without 
the least difficulty. The ‘subject of Jurisdiction as also ehat of 


‘Landlord and Tenant will furnish the best example of work of 


this description. The profession will anxiously await the com- 


pletion of this indsipensable work of reference. 


The Lawyers’ Companion, Civit. Minor Acts, Law PRINT- 
ING Housse, MADRAS, 1913.— This is a re-issue in a handy form 
of numerous statutes of every day use, with notes of the case 
law thereon. The style is familiar to the profession and leaves 
nothing to be desired. We have no doubt that the work will 
be found to be of considerable use to the profession. 





Old Revenue Surveys, by Carr. F. C. Hirst, I.A, THACKER 
SePrNkK & Co, CALCUTTA, 1912, Rs. 12.— Capt. Hirst. [is the. 
Director of Surveys in Bengal and Assam and is an admitted 
authority on the subject on which he writes. This volume 
explains the methods employed by the old revenue surveyers 
and the object with which the surveys wee effected. Lawyers 


wil give a cordial welcome to this volume, because it makes 


accessible to them in a handy and convenient form a great deal 
of information which they frequently -require in the course of 
their professional work. The volume is accompanied by a large 
number of maps and plans which ‘will serve to give to the 
uninitiated a practical knowledge of the mode in which the 
work was accomplished. Every lawyer who has to conduct what 
is popularly known as a Map Case must henceforth have recourse 
to the book before us. 


. The Calcutta Law Journal. 
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NOTES ON CASES. 


Appeal transferred by District Fudge to Subordinate Fudge 
—Power of Subordinate Fudge to revoke District Fudge's order 
admitting appeal out of time, 


An appeal was presented tothe District Judge out of time, 
and permitted by him to be registered by an ex parte order under 
section 5 of the Limitation Act. The appeal was subsequently 
transferred by the District Judge for disposal to the Subordinate 
Judge. The question was whether the Subordinate Judge had 
jurisdiction at the hearing of the appeal to revoke the order of the 
District Judge and dismiss the appeal on the ground of 
limitation. 

On the authority of ¥hotee Sahoó v. Omesh Chunder Str- 

-car (1).it was argued that the Subordinate Judge was absolutely 





, concluded by the order of the District Judge admitting the appeal. 


The Court, however, declined to follow this authority, and held 
that the Subordinzte Judge was quite competent to re-open the 
question of limitation and come to a decision contrary to that of 
the District Judge. The decision in the above case has also been 
dissented fromin other High Courts, See, "for instance, Mu/na 
Amad v. Krishnaji Ganesh Godbole (2) and Krishna Bhatta v. 
Subraya (3). 

The decision in the present case finds support from the 
further fact that now the Bengal, N.-W, P. and Assam Civil 
Courts Act (XII of 1887) is in force, (which was not the case 
at the time of the decision in ¥hotee Sahoo v. Omesh Chunder 
Strcar (1), by which it is expressly provided in section 22, cl. (3) 

that.where an appeal is transferred by a District Judge to a 
` Subordinate Judge, the latter has all the powers of the former 
for the purpose of disposing of the appeal ; and it is not disputed 
that in a case like the present the District Judge himself could, 
on proper cause being shown, revoke his previous ex parte order 
admitting the appeal. See Dund Bahadur v. Deo Nundan (4). 


(d 1879) I. L, R. 6 Cale. J. 
2) (1899) T. L, R. 14 Bom, 564, 
4) R. 

4 


1897) T. L R. 21 Mad. 998; 
1912) 17 OF L, J, 594, 


1812, 
I. L, B. 40 Cale, 259, 
Vismadev 


Tt, 
Bita Nath, 





Brett § 
Chapman JJ. 
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1918, 


Samad 


1, L. B, 40 Oilo. 2:8, 


Pochai Meteh 
t. 
Emperor. 
Holmwood & 
Carnduf JJ. 
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Criminal Procedure Code, section 1905— Application for 


revocation of sanction—Not an appeal—Limitation. 
In this case a Deputy Magistrate accorded sanction to prose- 
cute the complainant under section 211 of the Indian Penal Code, 
but on application tothe District Magistrate, the sanction was 


"get aside and a further enquiry directed. The order of the District | 


Magistrate was, however, subsequently set aside by the High 
Court on revision on the ground of want of jurisdiction. There- 
upon the complainant renewed his application for Tevocation 
before the Sessions Judge under section 195s sub-section (6), of 
the Criminal Procedure Code. 

The Sessions Judge, however, rejected .the application 
without going into the merits, treating it as an “appeal,” and 
hence barred under Art. 154 of Schedule I of the Limitation: Act. 

The question was whether an application under section 196, 
sub-sectiou (6) of the Criminal Procedure Code could be treated 
as an " appeal" for purposes of limitation. l l 

There is a Full Beach case in Allahabad, Hardeo Singh v. 
Hlanuman (1), where such an application was regarded as an 
application made toa ‘Court of appeal,” but the question as 
to the true character or designation of the appljcation was 
not material for the purposes of that decision. Similarly in 


Muthuswamtv. Veens (2), though the Court there used the expres- 


sion “ right of appeal" in connection with a proceeding under 
section 195 (6), the question now under discussion did not arise, 
There is no reported decision in point where the precise 


_ question whether an application under section 195 (6) is an appeal 


or not for purposes of limitation, has been considered. But there 
are two recent Calcutta cases, Ram Charan v. Taripulla (3*, and 
Hart v. Keshab (4), where it is held that an application under sub- 
section (6) of section 195, of the Criminal Procedure Code is not 


ra 


an appeal," so as to justify a transfer of the case by a District : 


Judge to a Subordinate Judge under section 22 of the Bengal 
Civil Courts Act (XII of 1887). 

Relying on the analogy of these cases,*their Lordshipsgheld in 
-the present case that Art. 154 of the Limitation Act did not 
apply. They went on to add, however, that as this was a case of 


doubt, the applicant was entitled to the benefit of the longer period, 


on the principle recognised in the case of Jn re North, Ex parte 


Hasluck (5). 
(1) (1903) I. L. R., 26 All, 944, (2) (1907) I. L, R, 30 Mad 8823, 
(5) (1912) T. L, R, 89 Cale, 774: 16 O., W. N. 645. 
(4) (19121 I.L R. 40 Calo, 87 ; 16 O, W. N. 905. 
Q. B, 264 (27 


(5) (1895) E 


t 


270), 7 r 
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Reference may also be made to another case (not mentioned 
in the judgment) vie, Ramadhin v. Sewbalak (1), where the ques- 
tion was whether the jurisdiction of the High Court to interfere 
in revision under section 622 of the Civil Procedure Code, 1882, 
with an order of a civil Court under section 195 (6) of the Crimi- 
nal Procedure Code, was ousted by reason of that section giving 


a right of * appeal" ; and it was held by Pugh J. that an applica- ` 


tion undef sub-section 6 of section 195 of the Criminal Procedure 
Code is notan "appeal" so as to exclude such jurisdiction. . 
(1) (1910) T. L, B. 37 Calo. 714. 


Secretary of State for India in Council — Whether a peison “ dwel- 
ling or carrying on business or personally working for gati 
in Calcutta (then the Capital of the Government of India )— 
Letters Fatent, 1865, Sec. 12. | 

‘This was an action for malicious prosecution brought on the 

Original Side of the High Court against the Secretary of State 


for India in Council. The alleged cause of action being admitted - 


to have arisen wholly outside the local limits of the ordinary 
Original jurisdiction of the Court, the question arose whether 
the Court had jurisdiction to try the suit on the ground that the 
defendant was a person " dwelling or carrying on business or 
personally working for gain " within the limits of Calcutta, which 
was at the time of the institution of the.suit the capital of the 
Government of India,]—within the meaning of section i2 of 
the Letters Patent, 1865. Chaudhuri J, who heard the suit, was 
strongly inclined to answer the question in plaintiff's favour, but 
felt bound by a previous decision to a contrary effect, viz. 
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Council (1) and in the result dismissed the suif, In that case 
it was held by a Bench oftwo Judges (Mitter and Trevelyan 
JJ). f st, that the Secretary of State for India in Council is not 
a“ person," but a mere name,—section 65 of 21 and 22 Vic. 
C. 106 not constituting him a Body Corporate, but merely laying 
down,that that officer and department are to be sued as a Body 
Corporate ; and, secondly, that the business carried on by the 
Secretary of State for India in Council in governing the country 
or eyen in carrying on certain trades lixe the trades in opium or 
salt, is not " business" within the meaning of section 12 of the 
Letters Patent, so that the words “ dwells or carries on business 
or personally works for gain within the limits of Calcutta" cannot 
be predicated of that authority. Chaudhuri J. gave weighty 
reasons for questioning the soundness of this decision, but, as 
stated above, felt bound to follow it. In the Court of appeal, too, 
QU (18881 T. L. R. 14 Calc. 256, l 
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the same weight of authority pressed on the learned Judges, and 
Jenkins C. J., who delivered: the judgment, was content with 
merely following the previous decision, observing :—"' I regard it 
as important that matters of this kind should have all the. 
certainty possible and that the Court should not lightly disregard 
a decision definitely settling a question of jurisdiction such as 
that which arises in this case." 


` Adverse possesston— Where possession ts eguivocal. : 

The Court is always loth to hold adverse possession proved, 
where the possession is equivocal in character. Lallubhai v. 
Mankuvarbat (1). See also the observations of Wood, V. C., in 
Thomas v. Thomas (2), and Doe d. Milner v. Brightwen (3). 
Thus where a co-parcener, who held possession of lands on 
behalf of himself and the other co-parceners, sold the lands 
to a stranger without the knowledge of the latter, but con- 
tinued to remain in possession as a tenant under his vendee by 
passing a rent-note in his favour, it was held that his posses- 
sion being of an equivocal character,—possession as tenant under 
his vendee side by side with possession as agent of the joint 
family,—such possession did not operate as adverse in favour of 
the vendee from the date of the sale. 

(1) (1876) 1. L. B. 2 Bom. 888 (413), (2) 2 Kay & J, 79 (83, 84). 
(3) 10 East 583. 
Fishing Interrogatories —JVot admissible. 

‘It is now well settled that the Court will not allow “ fishing 
interrogatories’ to be put, that is, interrogatories put merely 
in the hope of eliciting some information which may help the 
party interrogating to make out a case, See Gourley v. Plimsoll (1) 
Hennessy v. Wright (No. 2) (2). So where in an action for slander 
imputing immoral conduct to the plaintiff, a married woman, the 
statement of claim alleged publication of the slander to a person 
named, and also during three specified years to various other 
persons unknown to the plaintiff and unnamed, and the plaintiff 
sought to administer interrogatories by which the defendant was 
required to state whether or not he had during the said 
three years published the slander to any persons other than 
the one named, and if so, to specify the names of those other 
persons and the time and occasion of the publication in each - 
case,—it was held by the Court of appeal (Kennedy and Farwell — 
JJ.) that these interrogatories being in the nature of fishing 
inrerrogatories could not be allowed. Reliance was placed on 
behalf of the plaintiff on a decision of the Howse of Lords, 


(D (1878) L. B, 8 O. P, 362, — (2) (1890) 24 Q. B. D. 445 (418—449). * 
l a 
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Russell v. Stubbs, Ld., (1), in which, it was contended, interroga- 
tories were allowed in an action for libel for eliciting the names of 
the persons other than the person named to whom the libel had 
been circulated. That case, however, was held to be distinguish- 
able. There was the sworn affidavit of the plaintif's solicitor in 
that case alleging publication.to other persons, and it was there- 
fore held just that the plaintiff should be permitted to ascertain 
who those other persons were. But iu the present case there was 
absolutely no foundation for the suggestion that there had been 
any publication to any person or persons other than the person 
named, and in these circumstances the Court declined to assist 
the plaintiff in her endeavours to make out what it considered 
to be a new case. 


For instances of “fishing interrogatories,” reference may be | 


made to di Kader v. Gobind Dass (2). See Order 11 of the 
Civil Procedure Code, 1908. 
(1) (1918) K B.9200. (2) (1890) L L. B. 17 Cale, 810 (842, 848), 


REVIEWS 


The „Presidency Towns Insolvency Act, by C. K. Narr, 
B.A., B.L., LAW PRINTING Housg, MADRAS, 1913.— Mr. Nair is the 
author of a well-known commentary on the Provincial Insolv- 
ency Act. He has now brought out an excellent edition of the 
Presidency Towns Insolvency Act. References are given to 
Indian decisions as also to relevant English decisions, which are 
of considerable importance in view of the fact that the statute 
is in a large measure based on the English Law on the subjects, 
The effect of the decisions is lucidly stated in a short compass. 
The utility of the volume is enhanced by the addition of the 
proceedings in the Legislative Council, which are preceded by 
the Insolvency Rules framed by various Courts and are followed by 
the English Bankruptcy Act and the Provincial Insolvency Act. 
On the whole, the work must be pronounced one of the most use- 
. ful editions of the Presidency Towns Insolvency Act in the field, 


The Law of Transfer of Property, by A. C. Guosu, B.L, 
SiRCAR & Bros., Dacca, 1913, RE. r.— This little volume con- 
tains an analysis of the provisions of the Transfer of Property 
Act. Presumably, it is intended for the use of students ; it will 
benefit them, if it is not treated as a substitute for the original 
Act. As a guide, it is generally trustworthy, as it explains 
obscure points and gives references to judicial decisions which 
will be helpful fo the beginner. 
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FULL BENCH REFERENCE. 


Before Sir Lawrence Fenkins, K. C. J. E, Chief Vustice, 
Sir Richard Harington, Bart, Fudge, Mr. Fustice 
Stephen, Sir Asutosh Mookerjee, Knight, Fudge, 
and Mr. Fustice Holmwood. 


MANMATHA NATH MITTER * 
v. 
RAI KISHORE MAHANTI AND OTHERS.“ 

Action in ejectment—Stipulation by plaintiff in habuliyat to Government. to 
respeot tha rights of defendami—J1f can be pleaded by defendant, when 
defendant no party to the kabuliyat-—Oontradi, stranger to— Highs of, to 
enforce or plead covenant for his benefit, 


Quere: Is a tenant defendant in an action of ejeotment entitled to plead 
that the plaintiff is precluded from ejecting him by the terms of plaintiff's 
engagement with Government, though the defendant is no party to that 
engagement ? 

Owing to the cases being compromised, after arguments, the 
Full Bench was not called upon to give its decision on the 
question of law referred to it, but in view of the importanc® and 
nicety of the points involved, a short statement of the facts and 
arguments may be found useful. 


The plaintiff in these cases was the settlement-holder of a 
temporarily-settled estate called Patamundi in the district of 
Cuttack, in succession to his grand-father. On the nomination 
of the latter, the predecessors of the defendants had been appointed 
fputwars in the said estate by the Collector of the District, and 
after them, the defendants themselves acted in that post. In 
lieu of remuneration for their services as such putwars, the 
defendants and their predecessors had held the lands in dispute 
appertaining to plaintiff's estate as putwart jaigir lands, that is, 
as a sort of service tenure. The plaintiff's case was that recently 
the Collector had by a general order determined the services gf 
these putwars, so that as the admitted proprietor of the estate, 
he thereupon became entitled to fas possession of thes putwart 
jaigir lands. The defendants, however, continued to hold 
possession of these lands even after the abolition of the 
post of putwart, and in fact, got themselves recorded in the 
settlement proceedings as fani or occupancy raiyats in respect 


* Full Bench Reference in Appeals from Appellate Deerees Nos. 2985, 
2960 and 2970 of 1908, against the decrees o! Babu Sasi Bhutan Sen, Bubor- 
dinate Judge of Cuttaok, dated the 21st August, 1908, hffirming those of Bgbu 
Upendra Nath Dutt, Munsif of Kendrapara, dated the 26th March 1907, 
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Court. Otherwise, as the learned Subordinate Judge points out, 
the plaintiff would not be in a position to bring this suit at all. 
It has been urged that even without the settlement he would 
still be entitled to sue as proprietor. But without the settlement 
he would not have obtained possession, as the estate is temporarily 
settled. He would have been an excluded proprietor with 
mahkana and could not have brought ejectment. We see no 
reason to doubt that the 4adustat represents correctly the 
conditions under which he took settlement. Even if it were 
subsequently executed, we see no reason why the Court should 
not take it into consideration. Assuming for the moment that 
the defendant can plead the stipulations in the Aadu/iaz, in that 
case it must stand on the same footing as a cóntract with the 
defendant himself, Now if after the institution of the suit, the 
parties argeed that the plaintiff would respect the defendant’s 
tenancy, the Court would certainly permit such a contract to be 
proved in answer to an action in ejectment. The kabuliat in 
this case was executed at the beginning of 1905, while the suit 
was not tried on the merits till 1907. The first contention, 
therefore, in our opinion fails. | 

Secondly, it is argued that the terms of the &abuisat do not 
even as they stand preclude the plaintiff from  assailing the 
defendant's rights, because it only binds the plaintiff to respect 
the rights of tenants, and the defendant, according to the 
plaintifi's contention, is not a tenant. We do not think, however, 
that there is anything in this contention. The žabuliat precluces 
the plaintiff from attacking the rights of tenants as recorded 
in the settlement papers, and whether the defendant is a tenant 
or not, there^is no doubt that his rights are the rights of a tenant 
as recorded in the settlement papers. Any other construction 
would take all meaning out of the stipulation. The case of 
Chandramoni v. Manmatha Nath (1) is clear authority for this 
view. 

But the main ground taken by the appellant is that this 
kaluliat being in favour of Government could not be pleaded 
by the defegdant at all, inasmuch as he was a stranger to the 
contract. Now on this point the cases of Zapanidht Raghunath 
v. Pitambar (2) and Chandramoni v. Manmatha Nath (1) quoted 
above are clearly against him. The case of Zamir Mandal v. 
Gopi Sundari Dast (3) is in his favour, though the remarks of the 


l oo 11 C, L, J. 68. . 
AS 19065 5 0. I. J. 67. 
(8), (1900) 1. L. R, 82 Qalc. 468 (note), 
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learned Chief Justice in that case can possibly be regarded as 
obiter dicta, as is pointed out in ¥akandar Baksh Mallik v. 
Ram Lal Hasrah (1). This case seems to us on allfours with 
Tapanidhi Raghunath v. Pitambar (2) and Chandramon? v. 
Manmatha Nath (3), and if those cases were rightly decided, 
this appeal must in our opinion be dismissed. It is true that the 
point is not decided as clearly in those cases as it might have 
been, but considering that the landlords were represeated by 
vakils at the head of the profession, it is conceivable that the 
point was not fully considered and discussed. Nordo we think 
that those cases are overruled by the decision in Famna Das v. 
Pandit Ram Autar Pande (4), which is a case of an altogether 
different nature. But we are unable to agree that this stipulation 
can be pleaded by the defendant who is a stranger to the Aabulia?, 
at any rate in answer to the claim for ejectment. The claim for a 
declaration may stand on a different footing, asthe granting of 
such a claim is discretionary with the Court. The two decisions 
quoted seem to usirreconcilable with the rule of English law 
explained in Zahandar Baksh Mallik v. Ram Lal Hasrah (1), 
and we do not see under what provision of Indian law they can be 
supported. The decision in Famna Das v. Pandit Raf Autar 
Pande (4) is authority so far as it goes that the English rule 
applies in this country. We do not think that there is any 
substance in the argument of the learned vakil for the respondent 
that thisis a statutory and not a contractual obligation. "There 
is nothing in Regulation VII of 1822 to give this stipulation the 
force of a statutory obligation. It seems to us that the proper 
course for the defendant to adopt is to ask the Collector to enforce 
clause 11 of the 4abuitai"*, but that he cannot in an action of 
ejectment between him and the plaintiff plead as a defence 
the latter’s contract with the Collector. l ] 


We can see therefore no alternative to referring the i l 


w 


toa Full Bench. The two cases cited cannot we think in any 


way be really distinguished from the present case, but ‘we feel 
ourselves unable to follow them. We would formulate the Point 
on which we differ from the former decisions in these terms : 

' Is a tenant defendant in an action of ejectment entitled to 


(1) (1910) I. L. B, 87 Calo, 449; 11 0, L. J. 864. 

95 (1906) 5 O. L, J, 67. 

85 (1909) 11 C. L, J. 68. 

4) (1911) L. B. 39 I. A. 7 ; I. D. B. 84 All, 63; 16 0. W, N. 97, 


[* Clause 11 provides that on breach of any of the conditions, or on failure 
to perform any of the duties, imposed on the executant by.the kabwiiat, it will 
be competent for the Collector with the sanction of the Board, of Revenue to 
take the estate under Ahae management and pay the execfitant malitana ag 
provided in sections 8 and § of Regulation VII of 1822), : 
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of the same upon assessment of fair rents thereon. Hence the 
plaintiff brought these suits whereby he. sought to recover 
possession of the lands on ejectment of the defendants, and also 
a declaration that the defendants were not tenants as recorded 
in the settlement A4atan. 

The defendants took various objections, but the principal 
objection which it is now necessary to state was based on a 
kabuityat which they alleged the plaintiff had executed in favour 
of Gevernment, by which the plaintiff had agreed to respect the 
rights of the defendants. Tha particular clause in the Rabultyat 
on which they relied was in these terms : 

* 3rd.—] hereby bind myself to respect the rights of all 
tenure-holders, under-tenure-holders, raiyats, under-raiyats, and 
other tenants as recorded in the settlement papers, and not to 
collect from them any higher rents than those recorded in the 
present settlement-proceedings otherwise than after legal en- 
hancement.” 

The litigation pursued a varied course, which may be 
briefly noticed. The learned Munsif, who heard the suits 
in the first instance, dismissed the same on the ground that the 
plaintiff had failed to serve notice terminating the service- 
tenure, to which he held the defendants were entitled on the 
authority of Radka Pershad Singh v. Budhu Dashad (1). There 
was an appeal to the Subordinate Judge, but he did not decide 
the question of notice, as he thought that the plaintiffs! Aaduliyat 
to the Government afforded a sufficient answer to the claim, 
and so he dismissed the suits on the strength of the ruling in 
Chandramont AMohant v. Manmatha Nath (2). The kabuliyat, 
however, though pleaded by the. defendant, was not on the 
record at the time the Subordinate Judge gave his decision. On 
appeal to the High Court, therefore, the High Court sent back 
the cases "to bere-tried on the materials which are before the 
Court. On the remand, the Subordinate Judge first decided 
the question of notice, holding that the notice was not necessary, 
and in that view sent the cases down to the Munsif for trial upon 
the merits, Before the Munsif, now for the first time the 
kabuityat in question was filed and marked Exhibit A. By this 
kabuliyat, the plaintiff purported to take proprietary settlement 
of the estate Patamundi from the Government for 30 years from 
1305 (or 1898) to 1334, B. S. under Regulation VII of 1822, subject 
to various conditions one of which was that set out in the third 


(1) (1895) I. L. R. 93 Calo. 938. (3) (1909) 11 C. L. J. 68. 


722 


1912, 
February, 27, 


THE CALOUTTA LAW JOURNAL. (Von. XVII. 


clause quoted above. The copy of the &abu/zyat which was filed 
was not, however, the original kabuliyat of 1898, but one bearing 
a müch later date, namely, the 18th January 1905, which was 
in fact long after the institution of the present suits in I9OI. It 
appears that the original had been called for from the Collector, 
but the Collector stated that it had been destroyed, and so he sent 
instead the later Zabu/rtyat, which wassaid to have been executed 
in place of the former. The Munsif held that the plaintiff was 
precluded by this Aadu/tyat from claiming khas possessfbn, and 
dismissed the suits. Appeals were preferred to the Subordinate 
Judge, before whom' a copy of the original #abuhkyat was 
subsequently filed after the arguments were over. The Subordinate 
Judge dismissed the appeals, whereupon the plaintiff preferred 
the present second appeals to the High Court. 


The arguments and contentions at the hearing before Coxe 
and Imam JJ., are set out in the following : 


ORDER OF REFERENCE. 


Coxe and Imam JJ.—The plaintiff in this case is the 
proprietor of a temporarily settled estate. The defendant held 
the land in dispute as a service tenure being a patwari. The 
service tenure, however, seems to have been terminated by the 
Collector, and the lands were settled with the defendant as an 
ordinary occupancy holding. The plaintiff brought this suit for 
recovery of possession and in the alternative for a declaration 
that the defendant was not an occupancy raiyat, It was 
dismissed on the ground that the plaintiff was precluded by the 
terms of his abulíaťt from assailing the defendant's recorded 
rights, Hence this appeal. ` 


Three points have been taken on the appellant’s behalf. 
The first is that as the £abu/tat was executed after the institution 
of the suit, its terms cannot affect the present claim. We do not 
think that this contention can be sustained. The plaintiff took 
settlement in 1898. It is said that he executed a Aabudat then, 
and the Collector was asked to produce it. The Collector repgied 
that it had been destroyed as there was a mistake in it, and the 
present fabuiiat had been executed in its place. "This letter 
of the Collector was not marked as an exhibit, and it is argued 
that it is not admissible in evidence. But even apart from this 
letter it is clear that there must have been some settlement with 
the plaintiff, and it is not suggested that this settlement was in 
any material respect different from the one now before the 
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plead that the plaintiff is precluded from ejecting him by the 
terms of his engagement with Government, when the defendant 
is no party to that engagement ?” 

The appeal is referred under Rule 2 of Chapter 5 of the 
Rules for the final decision of a Full Bench. l 

At the hearing before the Full Bench : 

Dr. Rash Behari Ghose (with him Babu Narendra Chandra 
Bose) for the Plaintif Appellant: I contend the defendant is 
not entitled to plead the covenant to which he was no party. I 
rely on Zwéddle v. Atkinson (1). The principle is recognised 
by the Judicial Committee in ¥amna Das v. Ram Autar (a). 
Tweddle v. Atkinson (1) is good law in India, notwithstanding 
Khwaja Muhammad Khan v. Husaini Begam (3). In that case 
there was a distinct charge created on property in respondent's 
favour with power to her to enforce it. It was not a common 
law action, but a suit in equity to enforce the charge. If .it were 
the former, it would have been dismissed. The Judicial Com- 
mittee do not lay down that Zweddle v. Atkinson (1) is not good 
law, but only that it has no application to a case where a bill in 
equity is brought, so to say, to enforce a charge. 

The matter may be looked at in another way. .4 and B 
enter into a contract. Is it not open to 4 and JZ, if they agreed, 
.to put an end to the contract to the prejudice of a third party 
for whose benefit the contract might have becn entered into? 
Section 2 of the Contract Act creates some apparent 
difficulty by the words “any other person" in clause (a). It 
says that consideration may move from a stranger. - But I 
. submit it is quite a different thing to say that a stranger to a 
“¢ontract can bring an action to enforce the contract.’ My con- 
_ tention is that he cannot. See Pollock and Mulla, 2nd edition, 
pb. 16-17. 

' Refers to the Specific Relief Act, section 23 (c), and to 
' Gandy v. Gandy (4). Section 37 of the Contract Act says that 
the parties to a contfact must perform the contract. 

e lrely on Zanny Mandal v. Gopi Sundart (5). The observa- 
tions of the Chief Justice are not otter. Inthe other two cases 
, Tapauidhi. v. Pilambar (6) and Chandramont v. Manmatha (7); 
there is no allusion whatever to the present doctrine. The 
reasoning of the judgments is not quite convincing. l 


(1) (1861) 1 B. & 8. 393. 

(2) (1911) D, B. 89 I; A, 7; L D. B. 84 AU, 68; 18 6, W. N.97, | 

(3) (1910) L. B: 87 I. A; 152; L L, B. 32 AU, £10. 

(4) (1885) 80 Ch. D. 67 (86), O. A. (8) (1908) 5 O` L. J. 67. 

(5) (1900) I, L. B. 82 Calo, 468 (note’. (7) (1909) 11 0, L. J. 68, 
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Refers to the following cases : 

Rakhmabat v. Govind (1); Rajagopala v. Radhayya (2); 
Re Empress Engineering Co. (3), per Sir George Jessel; Hey v. 
Positive Government Security (4). 

[SrEPHEN J.—Are we confined to the view of the case 
suggested in the question referred to us? Can we not say that 
plaintiff takes a bundle of rights minus the rights taken away by 
the £abuliyat, in other words, that clause (3) deprives theplaintiff 
of certain rights which he would otherwise possess ?] "5. 

The plaintiff. took a lease, and not a conveyance ofthe 
zemindari mínus the rights which the Settlement Officer would 
.declare in favour of the tenants. It was not a transfer of the 
reversion only. 

[Jenkins C. J.— What entitles you to a declaration of the 
title of some one else ?] 

Because that is in derogation of my title. I say the defen- 
dant is not an occupancy raiyat. f 

[Jengıns C. J.—Supposing he is not, what is the remedy - 
you are entitled to 7] _ 


To eject him. 

[Jenzins C. J.—But you can't get a declaration under sec- 
tion 42 of the Specific Relief Act.] 

Suppose a man has a mortgage on 44's property. Is not 4 
entitled to a declaration that his property is not subject to a 
charge ? 

[Jenkins C. J.—See  Kathama Natchiar vw. Dorasinga 
Tever (5).] 

My prayer for 4has possession is unaffected by setcion 42 of 
the Specific Relief Act. 

[Jenkins C. J.—Supposing we decided in your favour on the 
point of law, what relief would you be entitled to? The case 
would have to go back.] : ä 

Yes. 

Babu Bepin Behari Ghosh (Senior) for the Defendants 
" Respondents—contended that his clients were in the position of 
cestus gue trust, and relied on Chandramon: v. Manmatha (6), 

(1) (1904) 6 Bom, L. R. 421. (4) (1876) 1 Ex. D. 88, C. A. 

(2) (1919) 23 Mad. L. J. 159. (5) (1875) L. B. 2 I. A. 169, 

(8) (1880) 16 Ob, D. 126 (129), C. A, — (6) (1909) 11 O. L, J, 88, 
e l 
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which was in fact a case of the same plaintiff, See also Halsbury’s 
Laws of England, Vol. 7, p. 342, $ 705. 

Dr. Rash Behari Ghose, in reply, submitted that on the 
determination of the putwarz tenure, plaintiff became entitled to 
eject the defendant, and not merely to impose rent, as there was 
no suggestion here of a grant of land burdened with a service. 

[Jenkins C. J.—Supposing we make the Collector a party, 
now can you get out of the £aóultat 1] 

But why should your Lordships take that course ? 

See Forbes v. Meer Mahomed (1). 

At the suggestion of the Bench, the cases were eventually 
compromised, and the following judgment was delivered by 

Jenkins C, J.—By consent, the suits so far as they seek 
ejectment are dismissed, and the cases will go back to the 
Subordinate Judge in order that he may fix a fair rent. The 
parties will be at liberty to give evidence as to rent. Each party 
will bear his own costa throughout. 

C. C. B. 


(1) (1870) 18 M, I, A, 488 (468-464). 


Tin 


1918, 


Jaxtuary, £l. 


